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ROBINSON vs. THE STATE. 
[INDICTMENT FOR MURDER. ] 


1. Indictment and list of jurors; when judgment will not be reversed for 
failure to show service of copy of, on defendant.—The judgment and sen- 
tence in a capital case will not be reversed because the record and pro- 
ceedings do not show that the defendant was served with a copy of the 
indictment and a list of the jurors summoned for his trial, including 
the regular jury, at least one entire day before the day appointed for 
his trial, unless it appears from the record that the defendant was in 
actual confinement. 

2. Accused, duty of ; a8 to errors relied on to reverse judgment below.—Al- 
though under our statutes no assignment of error is necessary in a 
criminal case; nevertheless, the accused should, in some proper man- 
ner, bring to the notice of the court the matters relied on to reverse 


the judgment below. 


ApreaL from City Court of Mobile. 
Tried before Hon. C. F. Moutron. 


This appeal was taken on the record from a conviction 
of murder in the second degree in the lower court. No 
counsel appears for appellant, and no errors are assigned, 
The,opinion states the points on which the case turns. 


PECK, C. J.—The appellant was indicted in the city 
court of Mobile for murder. 
She was tried and convicted of murder in the second 
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degree, and sentenced to be confined in the penitentiary 
for ten years. 

She appeals to this court to have the proceedings and 
sentence of the said city court reviewed. 

No brief or memorandum has been furnished to this 
court, pointing out or calling our attention to any particu- 
lar error in the record. 

In such a case, no assignmeut of errors is necessary. It 
is made the duty of this court to examine the record, and 
render such judgment on the record as the law demands. 
Revised Code, § 4314. 

We think, however, the accused should furnish the court 
with a brief, or in some way call the attention of the court 
to the supposed error or errors in the record. It would 
save us much trouble, in otherwise having to examine the 
record, without any aid, to see whether any error or errors 
were committed in the proceedings to the injury of the ac- 
cused. 

We have examined the record, but find no error for which 
the sentence and judgment of the court below should be 
reversed. 

We presume that the supposed error, for which this ap- 
peal was taken, is that the record does not show that a list 
of the jurors summoned for her trial, including the regular 
jury, and a copy of the indictment, were delivered to her 
at least one entire day before the day appointed for trial. 
But a sufficient answer to this is, that the record does not 
show that she was in actual confinement.—Rev. Code, § 4171. 

As the record no where shows that she was in actual con- 

Jinement, we can not, for the purpose of reversing the judg- 
ment, presume that she was. If any presumption is per- 
missible, in such a case, it should be in favor of the regu- 
larity and correctness of the proceedings of the court 
below. 

Let the sentence and judgment of the court be affirmed, 
and the clerk will certify the fact to the court below, that 
the sentence of said court may be carried into execution. 
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BURNETT & MARTIN vs. EUFAULA HOME INSU- 
RANCE COMPANY. 


[ ACTION ON FIRE PCLICY OF INSURANCE. } 


1. Insurance, policy of, issued to partnership; what not vitiated by.—A 
policy of insurance on a stock of goods, issued to a partnership, is not 
vitiated by a transfer by one partner of all his interest to his copart- 
ners, notwithstanding a provision in the contract that the policy 
shall be void if the property should ‘‘be sold or conveyed, or the 
interest of the parties therein changed.” 

2. Same; conditions for disabilities in, how construed.—Conditions for dis- 
abilities and forfeitures, where the intent is doubtful, are to be con- 
strued against those for whose benefit they were imposed, 


APPEAL from Circuit Court of Barbour. 
Tried before Hon. J. McCates WILEY, 


Ir appeared from the complaint, that the plaintiffs, Bur- 
nett & Martin, as partners, were seeking to recover dam- 
ages upon a policy of insurance issued by the defendant 
to Burnett, Martin & Swan, on their stock of goods and 
merchandise. It was averred that prior to the loss, Swan 
retired from the firm, and sold all of his interest to his 
said copartners, The policy, which was set out in the 
complaint, amongst other restrictions of liability, con- 
tained the following provision : “ Provided further, if the 
said property shall be sold or conveyed, or the interest of 
the parties therein changed, or, if this policy shall be 
assigned without the consent of the company obtained in 
writing hereon, then, and in every such case, this policy 
shall be null and void.” A demurrer to the complaint, on 
the ground that the transfer by Swan of his interest to his 
copartners was such a sale or conveyance, or change of 
the interest of the parvies, as vitiates the contract, was 
sustained. The plaintiffs appeal from a judgment of non- 
suit which they were compelled to take on account of this 
ruling. 
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Puau, anD GotpTuwalrs, Rick & Semp.e, for appellants. 
Does the condition in this policy cover the sale by Swan 
to his copartners, (the appellants,) recited in the record? 

The plain sense of the contract of insurance, the mani- 
fest logic of the law, and the highest authority, establish 
the proposition that such a change of interest is not pro- 
hibited by the terms of the policy.— Wilson v. Genesee Mut, 
Ins. Co.,16 Barb. 511; Hoffman & Place v. Attna Fire Ins. 
Co. These two cases are unanswerable in reason and 
sound policy. 

There is a marked difference between a policy covering 
merchandise and policies covering other property. ‘There 
is a case in 40 Penusylvania, (West Br. Ins. Co. v. Helfen- 
stein, p, 289,) which recognizes this distinction. See head- 
note in Digest of Decisions on Insurance, p. 70, § 53. 

One of the cases relied on by appellee is from Pennsyl- 
vania, and it is on insurance of howses which belonged to 
joint owners, and this case is expressly excepted in the 
case in 40 Pennsylvania, because of the difference stated 
between mercantile and other policies. 

All the cases which deny the right of one partner to sell 
to another are founded in ignorance of the true nature of 
partnerships, as ably expounded in Parsons on Partner- 
ship, 1 vol., pp. 2,171. He assimilates a partnership to a 
corporation, and calls it a “mercantile personality,” the 
identity of which is not disturbed by the retiring of one 
partner, or the sale by one partner to another. Parsons 
demonstrates the soundness of the New York decisions we 
have cited. 

What mischiefs were the words “change of interest 
therein” intended to remedy? It is said that they were 
intended to probibit the mischief or hazard of allowing 
one partner to sell to another, or increase the amount of 
his interest; that the company trusted one of many part- 
ners on account of his prudence, habits, &e., against the 
others, who might be rash, unsafe, &e., and that if these 
be not the mischiefs guarded against, the words have no 
meaning, no field to act in, &c. If change of interest by 
sale of the safe partner’s share produces this mischief, the 
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the death of the prudent partner would produce the same 
effect ; and so would his involuntary bankruptcy, as in each 
event a change of interest would take place. 

The prohibition in the policy against sales or “any 
change in the interest of the parties,” is aimed at any 
change that introduces a stranger, and not a change that 
the parties insured make by sales or contracts among 
themselves. If the prohibition forbids a sale by one to 
another partner because it is a change of interest, then an 
involuntary bankruptcy, which introduces the assignee, 
would avoid a policy; or a partner who owned a fourth 
could not increase it to a third, without vacating the 
policy ; or if one partner died, the same result would fol- 
low. 

All the decisions cited against the right of one partner 
to sell to another, are based on its being an increase of 
the hazard, and not on any peculiar wording of the policy. 
If the policy in the present case had only used the words 
“sell or convey,’ the same decisions would have been 
made; so that the addition of the words “ change of in- 
terest therein,” in the policy sued on in this case, can claim 
no more support from those northwestern decisions than if 
such words had never been added. 


F. M. Woop, for the appellee, cited the following authori- 
ties in support of the oral argument made at the bar: 
. Keeler v. Niagara Ins. Co., 16 Wis. 523; Barnes v. Union 
Fire Ins. Co., 51 Maine, 110; Findley v. Lycoming Ins. Co., 
30 Penn. 311; Hartford Ins. Co. v. Ross, 23 Ind. 179 ; Buck- 
ley v. Garrett, 47 Penn. 204. He contended these cases 
are directly in point, and that the decisions are conclusive 
in favor of the appellee. 


B. F. SAFFOLD, J.—The field of inquiry is much nar- 
rowed by the definite settlement, long since, of some ma- 
terial propositions independent of the special contract of 
these parties. Policies of insurance, except marine, are 
not in their nature assignable; nor is the interest in them 
ever intended to be transferable from one to another, 
without the express consent of the oflice—3 Brown’s Parl. 
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Cases, 497. It is necessary the party insured should have 
an interest or property at the time of insuring, and at the 
time the fire happens.—Saddler’s Co. v. Babcock et al., 
2 Atkyns, 554; Angell on Fire and Life Ins. §§ 55, 193. 

The principle sustaining these adjudications is, that 
there is a purely personal contract by which the insurer 
undertakes a conditional indemnity of the insured alone, 
dependent upon certain duties to be performed by him 
into which enter his personal character and fitness. The 
property insured does not draw with it the contract, be- 
cause its probable destruction is the foundation of the 
agreement. The essence of the contract is taken away by 
the transfer of the proprietary interests to others not par- 
ties to it. 

It is manifest, however, that some limitation must be im- 
posed on the restriction respecting the change of interest 
of the parties. Of all the ways by which some change of 
interest might be effected without the consent or fault of 
the partners, or a majority of them, some one might almost 
surely be expected to intervene. By the death of his 
partners the sole surviver would become the legal, and, in 
some cases, the equitable owner of all the assets. By the 
voluntary assignment by one partner of all his right, title 
and interest in the partnership property, the interests 
would be materially changed. If such oceurrences were 
intended to work an entire forfeiture of the policy, the 
contract would be a mere wager, with all the chances on 
one side. 

Inasmuch as the words of this restriction can not be 
used in their enlarged sense, and their import is doubtful, 
their construction must incline against those for whose 
benefit the restriction was imposed. The interest of each 
partner in the goods was per my et per tout. The confi- 
dence reposed in them was testified only by the issue of 
the policy, and consequently was equalin each. The com- 
mingling of such an interest with such a confidence ought, 
by the rule above stated, to determine the construction in 
favor of the plaintiffs. Does this restriction, then, mean 
nothing? I do not know what the parties intended by it. 
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It is evident that the plaintiffs did not understand it in the 
same sense as the defendants. As it is susceptible of a 
meaning more extensive than was contemplated by either, 
it must be restrained to a reasonable significance consist- 
ent with the rights of the promisees.—Hoffman v. Avtna 
Ins. Co., 832 N. Y. 405; Wilson v. Genesee Mut. Ins. Co., 
16 Barb. 511. The authorities referred to are directly in 
point on the facts of this case as averred in the complaint. 
The demurrer ought to have been overruled. 
The judgment is reversed and the cause remanded. 











HAWKINS vs. BOGGS. 
[ASSUMPSIT FOR MONEY PAID BY MISTAKE. ] 


1. What contracts not void as against public policy—In March, 1864, after 
the capture of Memphis by the United States forces and the retreat of 
the rebel army from Corinth, which events occurred in 1863, the insur- 
rectionary forces did not hold such control over the citizens of the 
county of Lauderdale in this State, as to render contracts, between 
citizens of said county and citizens of Kentucky, for necessaries for 
the family or plantation, void, as against the public policy of the Uni- 
ted States. 


ArpraL from the Circuit Court of Lauderdale county. 
Tried before Hon. W. L. WuiTLocr. 


The facts appear in the opinion. 


E. A. O'NEAL, for appellant. 
R. O. Picker, contra. 


(No briefs came to the Reporter’s hands.) 


PETERS, J.—This is an action of assumpsit for money 
paid by mistake. There was a verdict and judgment for 
the appellee, Boggs, in the court below, for the sum of six 
hundred and fifty-two dollars and sixty-three cents, and 
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costs. From this judgment the appellant brings the case 
to this court by appeal, and here assigns for error the re- 
fusal of the court below to give the charges asked by the 
defendant in the court below. 

From the bill of exceptions, it appears that the transac- 
tion out of which this suit arose, occurred in March, 1864. 
Mrs. Hawkins, a resident citizen of Lauderdale county in 
this State, sold two bales of cotton to Cherry & Co., who 
were resident citizens of Paducah in the State of Kentucky, 
and received in payment therefor a quantity of family sup- 
plies and some money in “greenbacks,” or United States 
currency. In the transaction of the sale of the cotton 
Boggs was the agent of the firm of Cherry & Co. Boggs 
was also a citizen of Lauderdale county in this State. Mrs. 
Hawkins received payment for the cotton twice ; once from 
Cherry & Co., and then again from Boggs, not knowing at 
the time that she had already been paid. When the mis- 
take was discovered, she refused to pay Boggs the money 
he had advanced, and he brought this suit to recover it, as 
money paid by mistake. The court was asked by the de- 
fendant to charge, that such a contract was void, as being 
opposed to the public policy. This the court refused, and 
the defendant below excepted. 

lt is a fact judicially known to this court, that in March, 
1864, the county of Lauderdale in this State, was not a 
part of the enemy’s country. After the retreat of the in- 
surrectionary forces from Corinth in the State of Missis- 
sippi, and the capture of Memphis in the State of ‘fennes- 
see, in 1863, the rebel authorities had only a predatory 
control in the counties of the State north of the Tennessee 
river. Such a control was not sufficient to impress upon 
the people of that portion of the State the disabilities of 
an actual insurrection. Neither the laws of war nor the 
public policy of the nation then forbid a contract between 
a citizen of Lauderdale county in this State, and citizens 
of the State of Kentucky, for family or plantation supplies, 
particularly when such trade was allowed under a military 
permit of the military authorities of the United States in 
the actual comand of the territory in which the transac- 
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tion took place. There was no proof that Mrs. Hawkins 
was an alien enemy to the nation in fact; and the learned 
judge of the circuit court did not err in refusing to put her 
in that attitude without strong proof. Under the facts 
shown in this case, it was by no means a sufficient pre- 
sumption of law that she was an alien enemy. 

The action of the court below was without error. The 
judgment of the circuit court is therefore affirmed. 





WEBB vs. EDWARDS. 


[MOTION BY DEFENDANT IN ATTACHMENT TO HAVE SET APART TO HIM AS EX- 
EMPT UNDER THE STATUTES, A SUM OF MONEY IN THE HANDS OF GARNISHEE, 
AGAINST WHOM JUDGMENT AND EXECUTION HAD BEEN AWARDED IN FAVOR OF 
THE PLAINTIFF IN ATTACHMENT. } 


—" 


Exemption statutes construed.—In this State the claim of a resident 
citizen to snch portion of his personal property as is exempt from sale 
on execution, or other final process of any court, issued for the collec- 
tion of any debt, is au important and ‘ valuable legal right.’—18 Ala. 
Rep. 127. 


Same.—Laws for the protection of this right in this State have always 


tr 


been liberally construed —22 Ala. 624. 

Same.—Under the laws of Alabama, money is personal property, and 
a resident of this State is entitled to have $1,000 of Lis personal prop- 
erty exempt for the use of his family, and the personal property so re- 
served may consist of money. Under the constitution, a resident with- 


So 


out a family may claim this exemption.—Const. Ala. 1867, Art. 14, § 1; 
Revised Code, & 2884. 

Same.—A defendant in an attachment and garnishment suit may go 
into the circuit court, and on motion in that court may claim a sum of 


a 


moncy equal to the value of $1,000, while in the hands of the gar- 
nishee against whom judgment has been rendered, or ufter the same 
has been ecolleeted by the sheriff on execution against thre carnishee, 
and have his claim to the money thus collected tried and determined 
by a jury, as upon a motion to show cause against a rule for the pay- 
ment of the money to the claimant as his exempt property. 

Same; verdict of jury on trial of such motion, effect of.—On the trial of 
such a motion, when all the parties in interest are before the court, 
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and there is no exception, the verdict of the jury is conclusive, if the 
law is with the claimant. 

6. Exemption, claim of ; when not too late.—The claim of such exemption 
does not come too late when it is made before the money thus collected 
is paid over to the plaintiff in the attachment suit. 

7. Judgment, what will be corrected in supreme court.—A judgment in the 
court below in favor of the moveant in the court below, ‘‘or his attor- 
neys of record {naming them],” will be corrected in this court, when the 
verdict in the court below was in favor of the moveant and the attor- 
neys were not parties to the suit, by arresting that part ordering pay- 
ment to the attorneys of record, and the judgment as thus corrected 
affirmed. 


(PECK, C. J., dissenting.) 








APPEAL from the Circuit Court of Henry. 
Tried before Hon. J. McCaLes WILEY. 


TuE facts of this case may be stated as follows: The ap- 
pellant, on the 28th of January, 1567, sued out an attach- 
ment against the appellee, in the circuit court of Henry 
county, which was executed by summoning one George 
Searcy, a person supposed to be indebted to said defend- 
ant, as garnishee. 

The garnishee appeared, and answered in writing, that 
he was indebted to said defendant in the sum of seven hun- 
dred and eighty-six 73-100 dollars. 

At the spring term of said court, in 1869, the plaintiff, 
said appellant, recovered a judgment against defendant, 
said appellee, for thirteen hundred and thirteen 62-100 dol- 
lars ; and, after the rendition of said judgment, at the same 
term, he recovered judgment against said garnishee, on his 
answer, for the said sum of seven hundred and eighty-six 
73-100 dollars, the amount he had admitted he owed the 
said defendant. Of this sum, plaintiff has collected, by 
execution, of said garnishee two hundred and fifty-four 
56-100 dollars, the remainder being unpaid. 

At the fall term of said court, 1869, the defendant in said 
attachment made the following motion, to-wit: “ Motion 1s 
made by defendant to have set apart to him the sum of 
one thousand dollars of the money in the hands of the 
garnishee, as exempt under the laws of the State, in favor 
of the defendant, who is and was at the time of the ser- 
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vice of the garnishment, the head of a family and a resi- 
dent of the State.” 

This motion was resisted by appellant on the following 
grounds, to-wit: 1. “ That the court had not jurisdiction to 
grant said motion, because a final judgment had been ren- 
dered in favor of the plaintiff against the garnishee, Sear- 

‘ey, at the spring term, 1869.” 2. “Because said motion was 

not made until six months after the condemnation of the 
debt due by garnishee.” 3. ‘‘ Because the judgment against 
the garnishee was the property of the plaintiff.” 

From a bill of exceptions in the record, taken by the 
plaintiff, it seems the said motion was tried by a jury, but 
what the issue was does not appear. 

On the trial, the testimony consisted of evidence that de- 
fendant was the head of a family, as stated in the motion, 
and the proceedings and judgments in the attachment case 
against defendant and said garnishee, and that two hun- 
dred and fifty-four 56-100 dollars had been collected and 
paid on said judgment against said garnishee. 

The bill of exceptions says this was all the evidence, 
Thereupon, the court, at the request of said defendant, 
said Edwards, charged the jury, that if they believed the 
evidence, they must find for him. 

The jury found accordingly, But what was found does 
not appear, as no issue is stated in the record to which it 
was a response. The bill of exceptions says, “said jury 
found for said Edwards,’ and the minute entry states, 
“they” (the jury) “ find for the moveant.” ‘The judgment 
of the court is as follows: ‘It is, therefore, considered 
by the court, that the sheriff pay over to the said defend- 
ant, James J. Edwards, or his attorneys of record, Messrs. 
W. C. Oates and F. M. Wood, when collected, the balance 
of the money due on the judgment of the plaintiff against 
the garnishee, George W. Searcy. It is further considered 
by the court, that the defendant recover of the plaintiff 
the costs in this behalf expended, for which let execution 
issue.” To the said charge, rulings and judgment of the 
court, the plaintiff excepted. 

The case is here on plaintiff’s appeal for revision, and 
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the rulings, charge and judgment of the circuit court are 
assigned for errors. 


J. A. CLENDENNIY, for appellant.—Could the legislature 
pass a law that would authorize a court to annul and set 
aside the service of process which had been perfected be- 
fore the passage of the act of 19th of February, 1867, 
(§ 2834 of Revised Code,) under which the appellee claimed 
the right to sustain the motion ? 

The appellant was pursuing nothing but his rights recog- 
nized by the existing law. It was the duty of both the 
defendant and the garnishee to interpose all claims of right 
or defense as against the plaintiff’s proceeding, before the 
rendition of judgment. When the judgments were ren- 
dered, they were final and conclusive between the parties 
thereto, unless appealed from. 

The judgment against the garnishee forever stopped the 
defendant in attachment from the collection of his note 
out of the garnishee, and it would have been the same 
with“iny other person to whom he may have disposed of 
it, and who had not given notice. The note itself was still 
the property of the defendant in attachment, but a change 
had taken place in respect to the debt. After the judg- 
ment of condemnation, it certainly did not belong to the 
defendant in attachment. ‘The record recites it as a judg- 
ment in favor of the appellant; and he certainly had all 
the rights in it that any other plaintiff could have ina 
judgment, with this single contingency, that his right to it 
ceased when the appellee paid the judgment against him- 
self, the garnishment judgment remaining unsatisfied. 

In the case of Weaver et al. v. Lapsicy, 43 Ala. 232-3, 
this court fully settled the question as to the rights of a 
plaintiff in a final judgment. They are pronounced con- 
tracts, and impose the highest obligations. Such contracts 
are entitled to the protection of the coustitution equally 
with other contracts, and no State can pass any law im- 
pairiny their obligation. They also decide that a plaintiff 
has a vested right in a final absolute judgment that has 
passed beyond the control of the court, as much as he has 
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in his dwelling house or farm, and they are all equally 
property and entitled to protection alike. 

It results, then, if the judgment against the garnishee 
was the property of the appellant, he could use or dispose 
of it as he pleased. It was the right of the appellant to 
withhold the issuance of an execution upon it, against the 
garnishee, if he saw proper to do so. 

After the adjournment of the court which rendered the 
judgment, said court ceased to have power to annul or set 
aside said judgment, unless by proceedings coming within 
the plain letter of the statute. None such appear to have 
been instituted. 

Under and by what process would the sheriff collect the 
money upon the judgment other than execution, the man- 
date of which commands him,to have the proceeds to ren- 
der to the plaintiff in the jadgment? and yet here is 
another mandate requiring him to render the same to 
another and different party, and depriving the attorney of 
record of the plaintiff in the judgment of his rights. 

In the case of Bell v. Davis, 42 Ala. 160, the party 
claiming the exemption lost his right by the failure to in- 
terpose his claim at the proper time. 

Has not the appellee, by his neglect and failure to bring 
to the notice of the court below his claim before rendition 
of judgment, forfeited all right or claim to have the vested 
rights of the appellant torn from him in the summary way 
in which it was done? 


W. C. Oares, and F. M. Woop, contra.—1l. The law of 
this State permits a defendant to claim property as exempt 
at any time before a sale. And we claim that where a 
levy is made by garnishment, the defendant can claim the 
money in the hands of the garnishee at any time before it 
is reduced to the possession of the sheriff, or applied by 
him to the plaintiff’s debt. 

Suppose the money had been paid into court by the 
garnishee when he answered, could the defendant not have 
claimed it before it was paid over to the plaintiff? Aud 
at any time before payment of the money to the plaintiff, 
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could not the court have ordered the money paid by the 
clerk to the defendant? The sheriff is as much under the 
power of the court as the clerk, and why could not the 
court order the sheriff to pay the exempt money to the 
defendant, if it could have ordered the clerk to do it ? 

Exemption laws are to be construed liberally, and with 
this construction it is plain that the appellee was entitled 
to the exemption. It is the amount exempt, and not the 
particular thing claimed as exempt, which concerns the 
creditor. 

By the paying over of the money in the hands of the 
garnishee to the defendant, the plaintiff ’s judgment against 
the defendant in attachment was not annihilated. It was 
still subsisting. Preventing the plaintiff from taking sat- 
isfaction out of the particular fund in the hands of the 
garnishee, was only a modification of the remedy, such as 
under the decisions of our supreme court can be made 
without impairing the obligation of the contract. The 
judgment against the garnishee was only a remedy given 
for the collection of the original debt. 

The fault of the appellant’s argument is, that it omits to 
notice that under our law the judgment creditor has no ab- 
solute right to satisfy his judgment out of a particular 
fund that may be lawfully claimed as exempt. Enforcing 
the exemption is not destroying a judgment, but enforcing 
a right existing before the judgment was rendered, 

Construing the exemption law liberally, why may not 
the money in this case be claimed as exempt at any time 
before being paid over to the plaintiff? There are no ele- 
ments of estoppel, as claimed by appellant. Courts can 
always alter, or correct, or control their process so as to 
prevent injustice and to enforce rights ; there is, therefore, 
no valid reason why the court can not order the money 
paid over to the claimant, notwithstanding it might have 
been collected on an execution in favor of the plaintiff. 
The money collected of the garnishee was certainly the 
property of the defendant, else how could the appellant 
have a judgment against the garnishee ? 
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PETERS, J.—The issues made in this record do not 
involve any question of constitutional power to make the 
exemption in controversy. Nor do they present any ques- 
tion which puts the policy of exemption laws upon trial. 
If they did, it seems to me that it would not be difficult to 
show that in a great republican and agricultural nation, as 
this is, itis of the utmost importance to the stability and 
prosperity of the State, that all its citizens, in whom its 
sovereignty is vested, shall have homes, and the means of 
support for their families and the education of their chil- 
dren. In such an inquiry, it is to be presumed that a 
people well educated and diligently instructed in christian 
morals, if they are provided with homes and the means of 
cultivating their farms, will always pay their debts, if in- 
deed such a people do not soon cease to be a debt-owing 
community altogether. In this country, the people repre- 
sent the nobility of other nations, And there is no nation 
of any importance in history, that has deprived its nobil- 
ity of their homes and the means of a comfortable sup- 
port, in order to secure the payment of their debts. An 
English lord or prince would regard it as an assault upon 
the constitution of their country, to attempt to render his 
home and the means of his support subject to the payment 
of his debts. This exemption on their behalf they laud 
as the safeguard of the state. Why should it be less so 
here? The principle in the one case is equally good in 
the other. It is this: the citizen in whom the sovereignty 
is vested should be placed in a situation to raise him above 
the hindrances and the temptations of poverty. In the 
system from which ours is, in great measure derived, the 
people are ranged into two classes: the prince in the one, 
and the subject in the other. Our system makes all princes, 
and all are alike entitled to the exemptions to which 
princes may claim to be entitled. A home, and the means 
to make it useful, and some degree of intelligence, are ele- 
mentary necessities of the governing classes. With us, all 
belong to this class.—Decl. Indep. 

The courts, having no legislative powers here, have 
simply copied so much of the English commercial system 
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as they have deemed suitable to our institutions; and the 
common law of the prince and his agricultural exemptions 
are altogether left out. This is now corrected by the legis- 
lature. And it is the duty of the courts to see that this 
correction has not been made in vain. No opposition to 
this correction can stay it from the accomplishment, sooner 
or later, of the high purpose for which it is designed. We 
have bidden farewell to the age when the interests of 
hucksters, and peddlers, and money-changers can subject 
to their uses the liberty, the home and independence of 
the citizen and prince. 

The courts must execute the laws. In this State, their 
officers are solemnly sworn “honestly and faithfully to sup- 
port and defend the constitution and laws of the United 
States, the union of the States, and the constitution and 
laws of Alabama.”—Const. Ala. 1867, Art. XV. It scarcely 
needs an argument to show that to“ support” a law means 
to enforce it, and to prevent any failure of the purpose for 
which the legislative authority brought it into being. Ifa 
law is permitted to fail of its purpose, it is rendered of no 
effect. Then it can not be said to be supported. 

Among the duties courts have to perform, it is said, with 
them, that there is uo right without a remedy. Udi jus, 
thi remedium.—Co. Litt. 19/4; 1 Term R.512; 3 Bouv. Inst. 
n. 2411. And where the court may rightfully deal with 
the subject of controversy and the parties, and there is a 
right to be investigated, and the law has not prescribed a 
rule of practice, it is competent for the court to prescribe 
its own practice. Hence it is said, “the practice of the 
court is the law of the court.” Cursus cure est lex curiae. 
Broom Max. 126. Besides, the court “may amend and 
control its process and orders so as to make them conform- 
able to law and justice.” —Rev. Code, § 635, cl. 6. 

Property which the “ constitution and laws” of the State 
exempt for the use of the debtor and his family can not be 
said to be liable to seizure for the payment of his debts. 
And the ereditor who contracts with a debtor knows, at 
the time of the contract, that the exempt property is freed 
from all liability for payment of any save certain specified 














JUNE TERM, 1871. 25 
Webb v. Edwards. 














debts. He can not, therefore, complain, as he acted with 
his eyes open to such a condition. It is a risk that the 
creditor is willing to encounter, and if it brings harm upon 
him, it is his own fault. The law itself prejudiceth no 
man. 

Here there can be no doubt of the appellee’s right. 
The proofs show tbat he is a resident of this State, and 
the head of a family. The language of the constitution 
fixing the exemption is as follows: “The personal property 
of any resident of this State to the value of one thousand 
dollars, to de selected by such resident, shall be exempted from 
sale on execution, or other final process of any court, 
issued for the collection of any debt contracted after the 
adoption of this constitution.”—Const. Ala. 1867, Art. 
XIV,§ 1. In addition to this, there is a similar provision 
in the Revised Code, which exempts one thousand dollars 
worth of personal property.—Rev. Code, § 2884. This 
exemption is said to be “a valuable legal right,” and the 
laws for its support and protection have always been lib- 
erally construed.—foss v. Hannah, 18 Ala. 125, 127; Fa- 
vers v. Glass, 22 Ala. 621, 624; Watson et al. v. Simpson, 
5 Ala. 283; Noland v. Wickham,9 Ala. 169; Salee v. Waters, 
17 Ala. 482; Cook v. Baine, 37 Ala. 350. It is the duty of 
the court, then, to support and enforce this law until it is 
repealed.—Adm’r of Brewer v. Granger et al., in MS.; 
Ray v. Adams, 45 Ala. 168. 

This proceeding is analogous to that of several parties 
claiming the same fund in different rights, as upon a mo- 
tion or cross bill, where the subject matter of the contro- 
versy and all the parties are within the jurisdiction of the 
court. No injustice can be done by such a practice. All 
the parties can be heard, and in the manner appointed by 
law: by a public trial before the court and jury. This is 
all that the law secures, and all that justice requires.-— 
Const. Ala. 1867, Art. I, §§ 15, 18; 20 Ala. 140, 214. 
There is no authority given by law to the officer who makes 
the collection of the money in controversy to allow the 
exemption. But he can bring the money into court on the 
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return of the process under authority of which it has been 
levied, and leave the court to dispose of it as the law di- 
rects. This is the mandate of the writ.—Rev. Code, 
§ 2837. Undoubtedly, money collected on a fieri facias is 
personal property.—Rev. Code, § 2, cl. 3; 2 Tidd Pr. 1003. 
And in this case, it is the personal property of the defend- 
ant in the attachment suit, seized under final process of a 
court, issued for the collection of a debt.—Const. Ala. 1867, 
Art. XIV,§1. The owner could not interpose his claim 
sooner, because there was no one authorized to hear it. 
And the motion interposing the claim has been made in 
this instance before the property claimed has passed from 
the control of the court, while the proceedings were yet in 
jieri. This is early enough.— Watson et al. v. Simpson, 
5 Ala. 233, supra ; Simpson v. Simpson, 30 Ala. 225. In 
such a case as this, the claim may be made upon motion 
to the court, by analogy to cases of a similar character. 
The same reasons make the same practice. (Est boni judi- 
cis ampliare jurisdictionem. Gilb.)—Rutledge’s Adm’r v. 
Townsend, Crane & Co., 38 Ala. 706; Langdon v. Raiford, 
20 Ala. 5382; 3 Chitt. Pr. 570, 571; Jones v. Hutchinson, 
43 Ala. 721. Besides, the appellant in this court, who was 
the defendant in the motion in the court below, submitted 
to the jurisdiction without objection, pleaded and went to 
trial before a jury. He can not now repudiate his acts in 
the court below. This proceeding is analogous to an 
agreed case, leaving certain of the facts to the jury. In 
such a case, defendant below is bound by the verdict, if the 
law is against him.—Dane Abr. ce. 137, Art. 4,§ 7; 8 Sergt. 
& R. 529. And I think there is no doubt that the law is 
with the appellee, and that the verdict and judgment are 
correct as rendered in the court below, except as to the 
order to pay the money to appeliee’s attorneys, which is 
here arrested. 
Therefore, let the judgment of the court below, as cor- 
rected, be affirmed. 


PECK, C. J., (dissenting.)—I. The novelty of the question 
here presented, at first blush, would seem to involve its de- 
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cision in more or less difficulty, but an examination of the 
several sections of the Revised Code having reference to 
this subject, at once dissipates this apparent difficulty. 

Ist. Let it be borne in mind that the right, if it may 
properly be called a right, of a head of a family to have 
any of his property exempted from levy and sale for the 
payment of his debts, is purely statutory in its character, 
and has no existence independent of the statutes by which 
it is given. 

2d. Being a statutory right, it can only arise in the cases 
named in the statutes, and must be made within the time, 
and in the manner, and in the cases therein prescribed. 

3d. It is a right, in every case, personal to the head of a 
family, and must be claimea by himself, and by no body 
else, and it must be made before a sale of the property ; 
otherwise the right is lost. He can not claim or have the 
money arising from the sale, because the statutes do not 
say so. 

4th. The claim is a pure matter of grace, and not of 
debt; therefore, the beneficiary must take what is given 
and be content; he can have nothing more. And this 
should be so, for the reason that it is of grace and not of 
debt; and for the further reason, that the State, in this 
matter, is generous—not with her own, but with what, on 
the highest principles of morality, should belong to another; 
for every dollar a debtor is in this way permitted to with- 
draw from the payment of his honest debts, is a dollar, 
first or last, taken from the pockets of the creditor. 

The present enormous system of exemption laws, in the 
beginning, grew out of the purest feelings of philanthropy 
and good will, and was intended to help the poor, and to 
encourage them in the ways of honesty, industry and 
economy, and to secure to them the enjoyment of the com- 
mon comforts and decencies of life, and thereby enable 
them to improve their condition. 

For this purpose these laws wisely confined exemptions 
to a few necessary articles of daily family use, including 
among them the usual implements of husbandry, with a 
beast for the plow, and the tools of the mechanic; but this 
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system, which had its commencement in charity and good 
intentions, has been fed into its present unhealthy propor- 
tions by the false and hypocritical cries of sympathy on 
the part of demagogues and time-serving politicians for 
the “poor dear people,” until nearly all just sense of obliga- 
tion and duty to observe honest promises has become de- 
moralized, and amounts, in reality, to almost an utter ab- 
rogation of all laws for the collection of debts. For it may 
be safely affirmed, that in no State or community is one- 
fifth of the people, as a body, at any one time worth the 
amount of property now exempted from execution. 

The result of all this is, that the poor, instead of being 
benefitted by these laws, and their best good and prosperity 
promoted, are being seriously injured by the destruction of 
the trust and confidence that once existed, not only be- 
tween them and their better-off neighbors, but also among 
themselves. Trust and confidence is the very life—the 
foundation of neighborhood commerce, without which no 
people, especially the poor, ever prospered or can prosper. 

Moderate and discreet exemption laws are both just and 
right in themselves, and are, no doubt, a great benefit and 
blessing to that portion of the people for whom they were 
first intended ; but, for myself, I desire to set my seal of 
disapprobation upon the extravagant lengths to which these 
laws have been extended by the legislation of this State. 

II. I will now refer to the sections of the Revised Code 
upon which this opinion is based. Section 2880 provides, 
that “the following property may be permanently retained 
for the use of every family in this State, exempt from levy 
and sale, by any legal process.” Then follows a list and 
description of the property so exempted, both real and 
personal, the value of which, according to the very lowest 
estimate, can hardly be less than fifteen hundred dollars. 

This would seem to be enough to enable a prudent and 
industrious family to make a comfortable living. 

lst. This property is to be selected by the head of a 
family, and valued by three disinterested persons, to be 
selected by the sheriff, or other person levying the process, 
So stood the law on this subject until the 19th of February, 
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1867, when an act was passed which forms § 2884 of the 
said Code, by which twelve hundred dollars of real estate 
and one thousand dollars worth of personal property is 
added to the list of property then already exempted from 
levy and sale, for the use of the family. 

By these sections we see that the property thus exempted 
is property that may be levied upon and sold by the sheriff or 
other officer, under process in his hands for that purpose. 

2d. That only such property is exempted as shall be in 
the possession of the head of the family at the time of the levy, 
and which must be selected by him, after the levy, and be- 
fore the sale thereof. 

By section 2383, the value of the property so exempt 
must be ascertained by three disinterested persons sum- 
moned by the sheriff, or other officer levying the process. 
It follows, from this, that the property so exempt must be 
property, not only liable to be levied upon and sold, but 
must also be property possessed by the head of a family ; 
for if not possessed, it can not be retained, and, further- 
more, it must be levied upon before the sheriff, or other 
person levying the process, can proceed to have its value 
ascertained by the persons to be summoned for that pur- 
pose. 

3d. The question now arises, what property may be 
levied on and sold, by execution or other legal process? 
By section 2871, Revised Code, we see that “ things in ac- 
tion” can not be levied on and sold. By “ things in action” 
is understood “choses in action.” The word “choses” 
means things. All debts are choses in action, and, there- 
fore, things in action are not liable to be levied on and sold, 
and, consequently, not such property as can be reserved 
or retained for the use of a family, under the exemption 
laws. 

That was the purpose of the motion in this case. The 
appellee in the circuit court sought to have the money that 
might be collected by the appellant out of the property of 
the garnishee, on his judgment against the garnishee, paid 
to him, under the laws exempting certain property from 
levy and sale, for the use of his family. This could not 
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be done. The said judgment is not such property as is 
embraced within the purview and meaning of these laws. 
It was not, and could not be levied on and sold as property. 
It is not property in the sense of these laws, but a mere 
thing in action. The said judgment is in favor of the ap- 
pellant, against the garnishee, and not against the appel- 
lee. Itis the appellant’s judgment, and an execution issued 
on it can not be levied on the appellee’s property, but only 
on the property of the garnishee. He is not, therefore, 
entitled to have property levied on for its satisfaction, be- 
ing the property of the garnishee, exempted from sale for 
the use of his family ; and if he is not entitled to have the 
property so levied on, it is very certain he can not have 
the money that may be derived from its sale. The motion 
was without any legal foundation, and should not have been 
entertained by the court ; consequently, the charge to the 


jury was erroneous. 


Nott.—The foregoing opinion was prepared as the opin- 
ion of the court, but not meeting with the approbation of 


my brethren, I read it as a dissenting opinion. 
Peck, C. J. 





OVERSTREET er at. vs. THE STATE. 
[INDICTMENT FOR ARSON. ] 


1. Court, sentence of, in felony case ; when void,—The sentence of a cir- 
cuit court, in a case of felony, rendered at a special term not held on 
the application of the person charged, nor on account of a failure to 
hold a regular term, is invalid. 

2. Motive to commit crime; when evidence of admissible.—Evidence of a 
motive to commit the offense charged, though weak and inconclusive, 
is admissible where the commission of the crime is shown and the 
circumstances point to the accused as the guilty agent. 

3. Arson; what sufficient proof of —An indictment for arson in burning 
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a gin-house is sustained by proof that it was burned by the ignition of 
matches which the defendant put amidst the unginned cotton in the 
gin-house, with the intention of having the house burned by the igni- 
tion of the matches in the necessary or probable handling of the 
cotton. 


AppraL from Circuit Court of Wilcox. 
Tried before Hon. P. O. Harper. 


Tue appellants, Tom Petway, Hilliard Petway and 
Emanuel Overstreet, were jointly indicted for wilfully set- 
ting fire to and burning a gin-house, the property of J. H. 
Petway, of the value of more than five hundred dollars, 
&c. The defendants were tried at a special term of court 
held on the first Monday in February, 1871, went to trial 
on plea of not guilty, were convicted, and sentenced to the 
penitentiary. 

The caption of the minutes of the special term is as fol- 
lows: “Now on Monday, the 6th day of February, 1871, 
it being the day appointed and set apart to begin and hold 
a special term of the circuit court for Wilcox county, due 
publication thereof having been made by notice for thirty 
days of the time and place for holding the same, said no- 
tice having been given by the order of the Honorable 
P. O. Harper, judge of the 11th judicial circuit of the 
State of Alabama, which notice was regularly published in 
the News and Pacificator, a newspaper published in said 
county of Wilcox, and the Hon. P. O. Harper, judge of 
the 11th judicial circuit of Alabama, being present, the 
court was regularly opened,” «ec. 

The notice referred to was as follows : 


“ Special Term of Wilcox Circuit Court. 


GREENVILLE, ALABAMA, 
At Chambers, Dec. 28th, 1870. { 

“Tt is ordered, that a special term of the circuit court 

for Wilcox county be held, commencing on the 1st Monday 

in February, 1871, and continuing two weeks, for the trial 

of unfinished criminal business. All witnesses must be 
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summoned to attend said term, and all process relating to 
the business of said term made returnable to it. 
P. O. Harper, 
Judge of 11th Judicial Circuit.” 

It appears from the bill of exceptions reserved on the 
trial, that the State having proved the burning, the venue, 
and the owncrship and value of the property, as laid in 
the indictment, introduced one Burgess, who testified that 
he was the owner of fifteen bales of cotton burned in the 
gin-house ; that Hilliard, one of the defendants, was un- 
friendly to him; that Tom was mad with J. H. Petway, 
and said J. H. Petway would lose more than ten times fif- 
teen dollars. The court overruled defendants’ objection 
to the admission of this testimony, and they excepted. 

The State was also allowed, against defendants’ objec- 
tion, to introduce evidence that Tom Petway, one of the 
defendants, while on the way to jail, during an interval of 
adjournment in the trial, remarked that “ Jacob Purnell, a 
witness for the State, had better look out, as he would be 
killed about saying such a lie as he did about defendants 
confessing they had burned the gin.” 

There was testimony introduced going to sliow that the 
defendant Overstreet, just before light on the day of the 
fire, went into the upper part of the gin-house, and threw 
matches in the cotton to be ginned, while the other defend- 
ants watched for him, and helped him up in the gin-house. 
Soon atter the ginning commenced next morning, fire 
broke out in the gin and lint cotton. 

This was in substance all the evidence. The defendants 
asked the court in writing to give the following charges to 
the jury: 

1. “ That the throwing of matches on a pile of unginned 
cotton is not a setting fire to or burning of said gin.” 

2. “That before convicting in this case, the State must 
prove beyond a reasonable doubt that the matches thrown 
on the unginned cotton would have ignited by going 
through the gin and set the gin house on fire.”’ 

3. “ That before they can convict, they must be satisfied 
beyond a reasonable doubt that the gin-house and its con- 
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tents, the cotton, belonged to Petway, the owner of the 
gin-house, and were worth five hundred dollars; and if 
the gin-house was Petway’s, and not worth five hundred 
dollars, they could not convict.” 

The court refused to give the charges, and defendants 
excepted, and they now assign as error the various rulings 
of the court to which exceptions were reserved. 


Joun McCasxi11, for appellants.—1. The court erred in 
allowing the witness Burgess to give evidence of the un- 
friendly relations existing between himself and the defend- 
ant Hilliard Petway, and the declarations of Tom Petway 
as to the ill will he had for J. H. Petway, unless a threat 
had been made. The evidence was used as well against 
Emanuel Overstreet as the otber defendants, and preju- 
diced the jury against all the defendants. 

2. The court erred in allowing the witness Ingersoll to 
tell what Tom Petway said on his way to the jail, as it 
tended to impeach his (the defendant Tom’s ) character, 
and was used against all the defendants, and when there 
was no character in issue. 

3. ‘The court was held contrary tolaw. This record does 
not show that any of the reasons mentioned in section 752 
of the Revised Code for holding special or extra terms of 
the circuit court existed, and as a matter of course all 
orders and sentences are void. 


Joun W. A. Sanrorp, Attorney-General, contra.—Evi- 
dence in regard to the enmity felt by the accused towards 
the owners of the property destroyed, was properly admit- 
ted, because it showed a motive for the conduct of the ac- 
cused, and tended to prove the question at issue.—Balaam 
v. The State, 17 Ala. 451; State v. Zeller, 2 Halst. 220; 
Rose. Cr. Ev. 87-8; Burr. on Cr. Ev. 313-14. 

The evidence of the angry denial by one of the accused 
of the truth of the testimony, may have been improperly 
admitted, but it was an error without injury, and therefore 
ought not to cause a reversal of the judgment.—The State 
v. Brantly, 27 Ala. 44; Teese v. Harvis, 27 Ala. 306. 
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The law presumes that all persons intend the natural 
and probable consequences of their acts. Hence, a person 
will be convicted of murder who prepares and places 
poison with the intention to take the life of a human being, 
and a person is killed by it. So, the placing of matches 
in unginned cotton, with the intention to burn a gin-house, 
and the house is actually destroyed by fire originating from 
them, is guilty of arson.—1 Bish. Cr. Law, $$ 248, 513; 
Russ. & Ryan, p. 207. 

The court did not err in refusing the second charge, be- 
cause it was abstract. There was no evidence tending to 
prove the composition of the matches or the effect of fric- 
tion upon them.— Murray v. The State, 18 Ala. 727-32. 

Nor did the court err in refusing the third charge. The 
evidence proved that the gin-house was owned by Petway ; 
it is not necessary that the personal property contained 
and burned in it should have belonged to the same person. 
Rev. Code, § 3698. Therefore, the charge was properly 
refused. 


B. F. SAFFOLD, J.—This cause, being an indictment 
for felony, having been tried at a special term of the court 
held not on the application of the accused, nor in conse- 
quence of the failure to hold a regular term, must be re- 
versed.—Rev. Code, § 752; Gully v. The State, in MS. 

The testimony of Burgess respecting the unfriendly feel- 
ing of one of the defendants towards himself, it being his 
cotton that was burned, and the threat of another defend- 
ant towards the owner of the gin-house burned, was prop- 
erly admitted in evidence. When it is shown that a crime 
has been committed, and the circumstances point to the 
accused as the guilty agent, proof of a motive to commit 
the offense, though weak and inconclusive evidence, is 
nevertheless admissible. The jury should be guarded as 
to the importance they attach to it, and especially should 
they not suffer it to affect the case of a co-defendant to 
whom it does not apply.— Balaam v. The State, 17 Ala. 451. 
The declaration of the defendant Tom Petway, on his 
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return to jail during a recess in the trial, concerning the 
witness Burrell, was irrelevant. 

A general consideration of the charges asked for the de- 
fendants and refused, will be sufficient. The evidence 
tended to show a burning of the gin-house by the ignition 
of matches passing through the gin, which were thrown by 
the defendants into the cotton to be ginned. Every man 
is presumed to intend the natural, necessary, and even 
probable consequences of an act which he intentionally 
performs. There must also be some adaptation in the 
thing done to accomplish the thing intended.—1 Bish. Cr. 
Law, §§ 513, 516. If the defendants put the matches in 
the gin-house amidst the unginned cotton, with the inten- 
tion and expectation of their being ignited by the neces- 
sary or probable handling of the cotton, or in such hand- 
ling, and they were ignited, in consequence of which the 
gin-house was burned, they would be guilty of burning it. 
As the house was charged to be the property of Petway, it 
was necessary so tu prove it, but it was immaterial to whom 
the cotton belonged. 

The judgment is reversed, and the cause remanded. 





PIZZALA vs. CAMPBELL, Apw’r. 
[EJECTMENT BY ADMINIRTRATOR AGAINST WIDOW. ] 


1. Leasehold ; widow not entitled to rents and profits of.—A leasehold is not 
such an estate as the widow of the lessee is entitled to retain the rents 
and profits of, by Art. 14, ) 5 of the State constitution. 

2. Widow's quarantine.—The widow’s quarantine, as given by section 1630 
of the Revised Code, pertains exclusively to property of which she is 
dowable. 


AppEAL from the Circuit Court of Montgomery. 
Tried before Hon. J. Q. Smrru. 
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The facts appear in the opinion. 


Waser & Morpuey, for appellant.—The only question 
in this case is, whether the widow of a decedent without 
children is entitled to occupy the family residence at the 
time of the death, as a homestead, which was held under 
a lease, and not in fee simple. 

The constitution provides, that “if the owner of a home- 
stead die, leaving a widow, but no children, the same shall 
be exempt, and the rents and profits thereof shall inure to 
her benefit.”—Constitution, Art. 14, § 5. 

The rented house of the decedent’s residence is a home- 
stead. It is not necessary that the decedent shall have 
been the owner of the land. There is a distinction be- 
tween the land upon which one has a home, and the home 
itself. A man may be the owner of a homestead on land 
when he does not own the land. If one living in and only 
having a rented tenement were asked whether he owned 
land or not, he would answer in the negative. If asked 
whether he had or owned a home, he would answer in the 
affirmative ; for although he had no land, he really hada 
home. 

A homestead is not really land, but the quality given to 
or impressed on land by reason of its being a habitation 
or dwelling place. Land and house are elements of a 
homestead, inasmuch as there can not be a homestead 
without their presence; but ownership absolutely of the 
land is not indispensable to the constitution of a home- 
stead. Homestead is nothing more than the quality of a 
home imparted to land and house by reason of a residence 
upon the land and in the house. 

A man may have a home on a piece of land in which he 
has only a leasehold interest; that is, he owns the quality 
attached to the property of being a home. 

There is a principle of law which guards a man’s home 
and house, and pronounces his house his castle. Would 
the house be the less his castle, if he were a mere tenant, 
than if he were the owner of the soil? 

A tenant may have a lease extending through a period 
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of twenty-five years under our law. If the proposition of 
the appellee be correct, the widow of a lessee for twenty- 
five years would not be entitled to a homestead, even though 
a lease for that time had been paid in full. A homestead 
in a lease for twenty-five years would in most cases be 
worth as much as a homestead on land to which there was 
a fee simple title. It would be immaterial to a widow sixty 
years of age whether her homestead was in land with a fee 
simple title, or in land with a lease for twenty-five years. 
Yet the proposition of the appellee would deprive the 
widow of a homestead where there was a lease for twenty- 
five years, and give it to her if there was a fee simple title. 
How could such a discrimination be excused or justified ? 

The construction of all the exemption laws should be 
favorable to the exemption.— Allman v. Gann, 29 Ala. 240; 
Favers v. Glass, 22 Ala. 621. 

The position, that there may be a homestead in a lease- 
hold estate, is fully sustained by authority.—Pelan v. De 
Vard et al., 18 Lowa, 53. 


CampBeLL & Hvupparp, for appellee.—Estates in lands, 
tenements, &c., are those of freehold and those of less than 
Sreehold. 

A homestead to widow without children, being an estate 
for life, (Const. Ala. 1867, Art. 14,$§ 5; Washburn on Re- 
alty, vol. 1, pp. —; Aesley v. Kesley, 13 Allen, 287,) is a 


freehold estate, not of inheritance. 


Pizzala’s interest in the rooms in question being a lease 
only for a year is an estate less than freehold. 

To hold that the widow is entitled to homestead in the 
rooms, would be to decide that a freehold estate can be 
carved out of an estate less than freehold; that the less 
includes the greater; that a part is greater than the whole. 

The right is the exemption of a homestead from debts, 
arising solely from the statute ; the true and legal signification 
of the word can only be derived from the statute enacting 
the same. 

What constitutes a homestead under our statutes ? 

The realty in which it is claimed must not only be occu- 
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pied but owned by the claimant through whom it is claimed, 
Const. Ala. 1867, Art. 14, § 2. 


B. F. SAFFOLD, J.—The appellant was sued in eject. 
ment by the administrator of her husband’s estate, to 
recover: the possession of rooms in a building which he 
had leased for a year, and which she claimed the right to 
retain as his homestead, or dwelling house where he re- 
sided next before his death, under Article XIV, section 5, 
of the State constitution. and section 1630 of the Revised 
Code. 

The widow’s quarantine, as given by section 1630 of the 
Revised Code, pertains exclusively to premises of which 
she is dowable, else, as she may retain them until her 
dower is assigned her, if she has no dower there would be 
no limit to her right of retention. 

The XIVth article of the constitution preserves the dis- 
tinction heretofore observed between real and personal 
property. It defines a homestead to be land, or a lot ina 
town, city or village, to be selected by the owner thereof, 
with the dwelling and appurtenances thereon, &c. The 
interest of a widow in the estate of her husband is her 
distributive share of his personal property, which she takes 
absolutely, and her life estate in his real property. A 
lease for a year, or term of years, is personal property. 
The homestead which the widow of the owner is to have 
the rents and profits of under section 5, is the homestead 
described in section 2 of Article XIV of the constitution. 

The judgment is affirmed. 


Appellant filed the following petition for a re-hearing: 

The appellant respectfully petitions the court for a re- 
hearing, and presents the following argument in support 
of the application : 

Ist. The question is entirely new in this State. Arising 
under our new and recently adopted constitution, there is 
in this State as yet no precedent to guide in its decision. 
It is difficult to perceive the consequences of a decision of 
a question so new and so unprecedented. It would seem, 
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therefore, that the question is one deserving the most care- 
ful consideration. 

9d. The opinion delivered does not consider either the 
argument or authorities in the written brief of appellant’s 
counsel, and it is possible that those arguments and authori- 
ties may not have been considered by all the judges. They 
certainly were not presented to the other judges by read- 
ing the opinion in consultation. 

The argument of the court in the opinion is very brief, 
and is substantially this: That a homestead is defined by 
Article XIV, section 2, of the constitution ; that by that 
definition there can be no homestead without ownership of 
the land; that homestead, in the 5th paragraph of that 
article, means the same thing with homestead in the 2d 
paragraph ; and that therefore the widow can not be en- 
titled to a homestead where the husband had only a lease- 
hold estate and was not the owner of the land. 

Now, it is respectfully submitted, that homestead is not 
defined ia paragraph 2. The first clause exempts from 
execution a umestead not exceeding forty acres of land, to 
be selected by the owner thereof, (that is, of the home- 
stead) ; and not in any town, city or village; or in lieu 
thereof, any lot in the city, town or village, owned and 
occupied by a resident of the State, and not exceeding two 
thousand dollars in value. 

It will be perceived that the second paragraph provides, 
first, for the exemption of a homestead, without defining 
it, and then it authorizes the substitution of a lot in a city 
or town, owned and occupied, at the option of an owner. 
The meaning of this paragraph is, that one having a home- 
stead may, instead of the homestead, take a lot owned and 
occupied by him. One may own and occupy a lot, and 
yet that lot may not be a homestead. He may reside else- 
where, and use the lot as a shop or place of business. In 
a case of this sort, where a man has a homestead, and be- 
sides owns and occupies a lot, he may at his election give 
up the homestead and take the lot which he owns and 
occupies. 

It is apparent that homestead is not defined in the sec- 
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ond paragraph, and that homestead is used rather in con- 
tradistinction to land owned and occupied. 

We refer to our argument already submitted, to show 
that homestead has a meaning wide enough to include a 
leasehold estate, and is not confined to land which was 
owned, 

This case was not orally argued. 

The conclusion attained by the court as to the meaning 
of homestead will operate with great injustice. It will 
convert a widow on rented premises into a trespasser in 
the instant of the husband’s death. 

That a man may be the owner of a homestead without 
being the owner of land, is, as we think, shown in our 
original brief in this case. 


The following response was made by— 


SAFFOLD, J.—The court decides that the judgment 
rendered in this case at this term is correct, and that the 
application for a re-hearing must be denied. 

My own opinion is, that the provisions of Article XIV 
of the State constitution are not at all influenced by any 
impress of the term homestead, as a home, habitation or 
dwelling place. The second section reserves from his 
debts two thousand dollars worth of any real estate which 
the owner thereof may select, whether it has previously 
been his home, or dwelling place, or not. If he can make 
a better use of it than to reside upon it, he is at liberty to 
do so. The first section prescribes the least amount of 
personal property owned by a citizen which shall not be 
subjected by the legislature to the payment of his debts, 
and the second, the least amount of real estate. If this 
construction be correct, a leasehold can not be the subject 
of a homestead, because it is personal property. 

The construction contended for by the appellaut’s coun- 
sel would involve changes in the law which the legislature 
only is authorized to make. And they would depend solely 
on the association of au ideal home with every fugitive or 
temporary abiding place. 
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OLIVER vs. JERNIGAN. 


[BILL IN EQUITY BY TENANT IN COMMON AGAINST HIS CO-TENANT FOR SALE OF 
LANDS FOR PARTITION.] 


1. Chancery. court of ; what sale has no jurisdiction to decree.—In this State, 
the court of chancery has no jurisdiction to decree the sale of the lands 
of a tenant in common, who is of full age, without his consent, for the 
purpose of partition, because the same can not be equitably divided. 

2. Tenant in common of full age, lands of ; when can not be exactly divided, 
what allotment may be made.—If the lands of tenants in common of full 
age are not susceptible of an exact division, an allotment may be made 
in unequal shares, with compensation for the inequality, by creating a 
rent or charge upon the land; or, if the land allotted to one exceeds in 
value that allotted to the other, the court may compel the former to 
make compensation to the latter, for equality of compensation. 

3. Same; rules as to partition of lands, title of which is in dispute, to what 
applies.—The general rule, that partition will not be decreed in equity 
where the title is in dispute, applies to a legal and not to an equitable 
title ; and if, on a bill for partition, the defendant wishes to avail him- 
self of an equitable defense, as, for instance, a defense arising out of 
acontract for purchase, &e., he must file a cross bill, or, under our 
system, he may set it up in his answer in the nature of a cross bill, and 
pray such relief as he may believe he is entitled to. 

4. Partition, &e, bill for; when decree for rent, &c., may be rendered on.— 
On a bill for partition, where one of the tenants in common has been 
in the exclusive possession and enjoyment of the joint property, the 
chancellor, in a proper case, may decree an account for occupation, 
rent, &c. 


Appeal from Chancery Court of Bullock. 
Heard before Hon. B. B. McCraw. 


The facts are sufficiently stated in the opinion. 


Rice, Cmmron & Jones, for appellant. 
Seats, Woop & RoguEemore, and Norman & WItson, 


contra. 


PECK, C. J.—The appellee filed his bill in the court 
below against the appellant, for the partition and sale of 
the lands described in the bill of complaint, upon the 

4 
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ground that the said lands could not be equitably parti- 
tioned or divided without a sale. 

The bill states that plaintiff and defendant were tenants 
in common, each being entitled to an equal undivided half 
interest in the same as tenants in fee simple. 

That on or about the first day of January, 1868, the de- 
fendant, by a verbal agreement, purchased plaintiff’s inter- 
est in said lands. That. by said agreement defendant was 
to pay plaintiff two hundred and seventy-five dollars, one- 
half in cash, and the other half on the first day of Janu- 
ary, 1869 ; that under said purchase, defendant went into 
the possession of said lands, and cultivated them in the 
year 1863; that plaintiff, hoping and believing that de- 
fendant would substantially comply with his agreement, 
allowed defendant to take the exclusive control and pos- 
session of said lands during that year; that plaintiff had 
been always willing to abide by said contract for the sale 
of said lands, and had often called on and requested said 
defendant to perform his part of said agreement, but that 
defendant had refused to perform his part of said agree- 
ment. Plaintiff further states that the annual rent of said 
lands was worth one hundred and fifty dollars; that de- 
fendant had refused to account to plaintiff for the year 
18.8, although plaintiff had often demanded the same of 
defendant. The bill further states, that the joint tenancy 
of said lands by plaintiff and defendant was attended with 
serious inconvenience to both plaintiff and defendant, and 
that said lands could not be equitably partitioned or di- 
vided without a sale. 

The bill prays an account for the rent, &c., and that de- 
fendant be decreed to pay the same to plaintiff, when as- 
certained ; and then prays for a sale of said lands, for the 
purpose of partition between the parties, as should seem 
equitable and just, and for general relief, &c. 

The answer of defendant on oath is waived. 

Defendant answered the bill, and admitted the tenancy 
in common, and the verbal agreement for the purchase of 
the land, as stated in the bill, and his possession of the 
land under said agreement, &c., and denied all the other 
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allegations of the bill, and demurred to the same for want 


of equity. 
Testimony was taken by plaintiff, and the case was sub- 


mitted for a final hearing on the bill, answer, exhibit and 


proofs. 
No notice seems to have been taken of the demurrer. 


The chancellor decreed that the plaintiff was entitled to 
the relief prayed; that the plaintiff and defendant were 
tenants in common ; that the lands could not be equitably 
partitioned ; and, thereupon, decreed that the same should 
be sold, and directed an account to be taken as to the rent 
of the lands, &e. 

The decree for the sale of the lands in this case must be 
reversed, on the authority of the case of Deloney et al. v 
Walker et al., (9 Porter, 497.) On page 503 of said case 
the court say: “ We can not suppose a case in which the 
lands of an adult can be sold by the decree of the chan- 
cellor, to make partition, without his consent.” In this 
State, therefore, a court of chancery has no power to de- 
cree a sale of lands for partition, because they can not be 
equitably divided. 

If the lands of tenants in common, of full age, are not 
susceptible of an exact division, an allotment may be made 
in unequal shares, with compensation for the inequality, by 
creating a rent or charge upon the land; or, if the land 
allotted to one tenant in common exceeds in value that 
allotted to the other, the court may compel the former to 
make compensation to the latter, for equality of partition. 

The mode in which partition is effected in equity, may 
be seen in Adams’ Equity, pages 552-3-4. 

In the present frame of the complainant’s bill, he is not 
entitled to simple partition. He should have stated and 
charged, that the verbal agreement of the defendant to 
purchase his undivided interest was void by the statute of 
frauds, and that there had been no such part performance 
as, under par. 6 of section 1862 of the Revised Code, would 
relieve it from the influence of that section. 

The general rule, that partition will not be decreed in 
equity where the title is in dispute, applies only to a legal 
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title—Adams’ Eq. 5:9, note 1. If, on a bill for partition, 
the defendant wishes to avail himself of an equitable de. 
fense, as, for instance, a defense arising under a contract 
for purchase, he should, to entitle himself to his defense, 
file a cross bill ; or, under our system, set it up in his answer 
in the nature of a cross bill, with a prayer for such relief 
as he may claim to be entitled to.— Donnell et al. v. Mateer 
et al., T Iredell’s Eq. R. 94. The verbal agreement for the 
purchase of the plaintiff’s undivided interest, &c., is not a 
legal title ; it is a mere equity at best.—Jb. 

If, on the hearing, the chancellor shall be of the opinion 
that said verbal agreement entitles the defendant to relief, 
and to have the same specifically executed, then he should 
decree accordingly, and dismiss the plaintiff’s bill for par- 
tition; but if, on the other hand, he shall be of the opinion 
that the said verbal agreement is void, then he should dis- 
miss the cross bill, and proceed to decree partition, &c. 

In addition to the decree for partition, if partition is de- 
creed, the court may, if the case is a proper one for that 
purpose, proceed to decree an account for occupation, rent, 
&c.—Adams’ Eq, 534-5. 

The decree of the chancellor is reversed, and the cause 
is remanded for further proceedings, in conformity to this 
opinion. The appellee will pay the costs. 





McQUAID vs. POWERS AND O’DONNELL. 


[ACTION TO RECOVER DAMAGES FOR NON-PERFORMANCE OF CONTRACT 10 
CONSTRUCT A HOUSE, } 


Contract ; what will support joint action; what attestation sufficient where 
obligor makes his mark.—A written contract for the construction of 
a house for a specified sum of money, signed by the parties, with an 
obligation beneath as surety for the — performance of the con- 
tract by the builder, signed, ‘‘Phillip "A O'Donnell,” and attested by 


mark. 
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two witnesses, whose names are written on the same page, but midway 


between those of the principals and the surety, was offered in evidence 
to support a suit for damages for non-performance of the contract 
prosecuted against the builder and surety jointly : Held, 1st. It was an 
attested instrument, the execution of which could be proved by one of 
the subscribing witnesses. 2d, The signature of the surety was shown 
to be complete by the testimony of the witness that the writing was exe- 
cuted by all the parties at the same time and place, and that he and 
the other witness signed it as witnesses with the assent of all the par- 
ties, and in their presence. 3d. As an obligation to answer for the 
default of another, a sufficient consideration was expressed. 4th. A 
joint suit against the defendants might be maintained upon it, 


APPEAL from Circuit Court of Mobile. 
Tried before Hon. JoHn Exiorr, 


Tus was an action commenced by the appellant against 
the appellees jointly to recover damages for the non-per- 
formance of the contract evidenced by the following in- 
strument : 

“ MosILE, July 2d, 1866. 

“Contract between John McQuaid, of the first part, and 
Robert Powers, of the second part.—It is hereby agreed 
that Robert Powers is to build for and deliver to John 
McQuaid, on or before 5th August next, a cottage resi- 
dence, [ here follows plan, dimensions, &c., of cottage.] 
The entire house to be built in good faith, according to 
plan and drawing furnished, for the sum of eight hundred 
dollars in current funds of the United States. 

“Tn witness whereof we append our names. 

1 U.S. 1. ' Of the first part, JoHn McQuaD. [L8.] 

R.STAMP. ) Of the second part, Rost. Powers. [L.8.] 
James Kelly, 
W. L. Pinnix. 
( We, the undersigned, do bind ourselves 
— i hereby for the faithful performance of this 
Securities. 4 contract by Mr. Robert Powers, as securi- 


| ties. 


Witnesses, | 


his 
Puiu 4 O’ DoNNELL.” 


mark, 


The defendant O’Donnell pleaded, “ 1st. The statute of 
frauds ; 2d. The general issue; 3d. That he did not enter 
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into the contract and engagement set out in the complaint; 
and 4th. That said contract and engagement as to him ig 
without consideration.” And upon these pleas issue was 
joined. O’Donnell filed his sworn plea of non est factum, 
but this plea was withdrawn by him. Powers appeared, 
but filed no plea. 

On the trial, the plaintiff offered in evidence the agree- 
ment, which is set out above, which was objected to by 
O’Donnell on the ground that the undertaking of Powers 
was absolute, but O’Donnell’s was collateral and as a 
surety, and that they could not be joined in this action on, 
that instrument. 

This objection the court overruled. 

The defendant O’Donuell then moved to exclude the 
agreement, on the ground that as to him it was not sub- 
scribed and executed, and attested by a subscribing witness, 
according to the statute, where a party signs by making 
his mark. 

“Pending this objection, plaintiff introduced James Kelly, 
one of the witnesses named in the agreement, who testified 
that he saw O'Donnell affix his mark to the paper; that 
his name was written there by his daughter at his request; 
that it was acknowledged by him as his signature, as the 
surety for Powers iu the contract, and also by Powers and 
McQuaid; that he subscribed it as a witness by their 
assent at the place where his name appears upon it, and 
that the other witness subscribed at the same time and 
place and in presence of all the parties ; that O'Donnell 
received from McQuaid eight hundred dollars, and handed 
it to his daughter to keep for him; that the paper was 
then handed to McQuaid and a copy to Powers, with the 
plan of the house ; that this occurred at O’Donnell’s house 
in Mobile, where Powers boarded.” 

The court ruled that the signature of O’ Donnell was not 
attested according to law, and that the evidence could not 
avoid the objection, and excluded the paper from the jury 
as to O’Donnell ; to which ruling plaintiff excepted and 
took a non-suit, &c. 
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The various rulings of the court to which McQuaid ex- 
cepted are now assigned as error. 


GeorGE N. Srewart, for appellant.—The obligation was 
a sealed instrument.—Rev. Code, § 1585. But whether it 
was or not, was entirely immaterial, as the statute puts all 
written obligations which are made the foundation of the 
action on the same footing as sealed instruments, whether 
they be sealed or not. Section 2681 of the Revised Code 
provides that they shall be evidence of the duty for which 


they were given, and shall be taken as made on sufficient 


consideration, but may be impeached by plea and proof 
by the defendant. 

The execution of such obligation is made by statute evi- 
dence without proof of execution, unless denied by plea 
on oath.—Rev. Code, §§ 2682, 2640. 

In this case the execution had been denied by O’ Donnell 
by plea, but that plea had been withdrawn. 

It was excluded as to both defendants. One of them 
had made no objection to it. 

But it was said that the attestation was not signed by 
the witness at the proper place as required by the statute. 
There is no statute on the subject; the one above cited 
applies to conveyances of lands. 

Signing anywhere on the paper is sufficient.—Story on 
Contracts, § 563; Burge on Suretyship, p.32. Even sign- 
ing on the back is sufticient.—9 Mass. R. 314; 13 John- 
son’s Rt. 175. 

The execution of the instrument as above stated stood 
before the court admitted, according to the statute, as it 
was made the foundation of the suit and was not denied 
on oath. 

The written obligation was excluded also on the ground 
that there was a misjoinder—that the obligation of Powers 
was an original undertaking, and that the obligation of 
O'Donnell was a collateral undertaking. 

In this we say the court again erred. 

The obligation of O’Donnell was not collateral ; it was 
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on his part, as well as on that of Powers, an absolute and 
original contract, not within the statute of frauds. 

Both the writings constitate but one joint and several 
obligation in law. 

The obligation of Powers was, that he should deliver 
the house on a certain day. 

The obligation of O’ Donnell was, that the house should 
be delivered by Powers on that day. 

The two writings were simultaneously made, both deliv- 
‘ ered together by the two obligors to McQuaid. 

The consideration was the same to both—eight hundred 
dollars paid. Powers accepted the consideration, and 
O’Donnell received the money. The obligation of both 
was that Powers should do the work and O’ Donnell receive 
the pay. This was assented to by both. 

Such contracts are treated precisely as if there was but 
one obligation signed by both jointly, and may be declared 
on as a joint and several promise. 

That one signs as principal and the other as surety, 
makes no difference ; they are nevertheless joint obligors. 
White v. Howland, 9 Mass. 314; Nelson v. Dubois, 13 Johns. 
175 ; Hunt v. Barnes, 5 Mass. 358 ; Burge on Suretyship, 36. 

The obligation of O’Donnell is not a collateral promise, 
because he has the fund for payment of the default which 
belonged to Powers. 

A promise to pay out of funds of the principal debtor 
by the surety is not a collateral, but an original obligation. 
Burge on Suretyship, 28. 

The evidence of the payment of the money to O’Don- 
nell was proper, although by parol. 

Extrinsic evidence may be given to ascertain the true 
import of a guaranty.—Story on Contracts, 410; 11 John- 
son’s R. 248. 

The objection of misjoinder, under the authority of the 
cases above cited, does not exist. The pleadings in those 
cases show the light in which such contracts are treated ; 
that is, the same as if only one joint obligation existed. 

But the objection was not a proper one under the state 
of the pleadings. There was no plea in abatement for 
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misjoinder, nor was there any demurrer to the complaint. 

The objection, even if available at first, was made at too 
late a stage of the case. A plaintiff should not be delayed 
by the withholding of such an objection. 


ANDERSON & Bonn, contra.—There was no error in the 
exclusion of the evidence offered as to O’Donnell—I1st, Be- 
cause it was a departure from the complaint, and did not 
correspond with its allegations; 2d. Because it was void 
as to O'Donnell under the statute of frauds, not expressing 
any consideration ; and 3d. Because it was not signed or 
subscribed by O’Donnell as required by law. 

1. The complaint declared on a joint undertaking. The 
contract attempted to be given in evidence is a full and 
distinct agreement, complete in itself with respect to plain- 
tiff and Powers, but the undertaking of O'Donnell is col- 
lateral to the agreement in chief, and is not a part of it. 
Powers’ agreement is complete without it. O'Donnell is a 
guarantor that Powers will perform his contract, and is 
not otherwise connected with it.—Chit. Plead. vol. 1, p. 44. 

Story on Contracts, § 33/, p. 53, says: “In contracts of 
guaranty or suretyship, co-sureties may be either jointly or 
severally liable, according to the terms of their contract, 
but the surety is not jointly liable with the principal, his 
undertaking beiug collateral and secondary.” 

The case of Phalen v. Dingee, 4th ed. Smith N. Y. Rep. 
379, is directly in point. See, also, Le Roy v. Shaw, 2 Duer, 
626 ; DeRidder v. Schermerhorn, 10 Barb. 638; Hall v. 
Farmer, 2 Comst. 553; Hicks v. Branton, 21 Ark. 186; 
Rowan v. Rowan, 29 Penn. St. R. 181; Worster v. North- 
vup, 5 Wis. 245. 

2. No consideration is expressed in the guaranty. The 
statute (Rev. Code, § 1862,) requires the agreement to ex- 
press the consideration, 

Burge on Suretyship, p. 30, says: “The statute requires 
the agreement to be in writing, and not merely the promise. 
If it was only necessary to show what one was to do, it 
would be sufficient to show the promise made by the de- 
fendant who was to be charged with it. But if this con- 
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struction were to be adopted, it would let in those very 
frauds and perjuries which it was the object of the statute 
to prevent.” 

It is true, other writings may be resorted to, but they 
must be other writings of the party to be charged, or to 
which he refers, or adopts.—Wain v. Walters, Smith’s 
Leading Cases. 

And this can not be done by parol, for parol evidence to 
connect them is not admissible. 

3. The statute (Rev. Code, § 1,) is as follows: “ ‘Signa- 
ture’ or ‘subscription’ includes mark when the person can 
not write, his name being written near it, and witnessed 
by a perssn who writes his own name as a witness.” 

It is attempted to make one attestation cover both in- 
struments. This might possibly be done, if the attestation 
followed the whole, but it is appended to the original, and 
can not be extended to the one following. 

The instrument must appear on its face to be signed ac- 
cording to law. If the door be opened to parol proof, the 
very mischief is let in which the statute of frauds seeks to 
prevent. 

The statute of frauds (Rev. Code, § 1862,) is emphatic 
that the writing must be subscribed by the party to be 
charged therewith, or by some other person by him there- 
unto lawfully authorized in writing. 

This case differs from the ordinary proof of the execu- 
tion of a writing. In such case we have the signature, 
and only its genuineness is to be established. In this case 
the signature is not found; and the effect of the proof 
would be to make a contract by parol evidence to bind a 
surety, which the statute of frauds forbids. 

There is no signature to bind O’Donnell, if he were the 
principal, instead of a surety. Being a surety, the statute 
is very emphatic that the surety to be charged must have 
subscribed the agreement. Section 1 of the Revised Code 
requires the mark and the name of the party near it, and 
to be attested by a witness who writes his own name. 
Rules like this on the subject of the execution of deeds 
and wills are always strictly enforced.—See 5 Barr (Penn.) 
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p. 33, Asay v. Hoover ; see, also, Graybill v. Barr, 5 Barr, 
441, Flowers v. Bitting, in MS., is directly in point. 

4, The distinction between a direct and a collateral un- 
dertaking is shown by Mr. Serjeant Williams in his elabo- 
rate note to Forth v. Stanton, 1 Williams & Saund. 211. 
“The rule there laid down by him, and which has ever 
since been approved of, is, that the only test and criterion 
by which to determine whether the promise needs to be in 
writing, is the question whether it is or is not a promise to 
answer for a debt, default or miscarriage of another, for 
which that other continues liable.’—Smith on Con., top 
page 116, citing many cases in notes on that and page 117. 

In this case, the contract between the two principal par- 
ties is distinct and separate, and is complete by itself ; 
while the contract of O’Donnell is incidental, separate and 
conditional. He guarantees or binds himself not to do 
anything himself, but to answer that Powers shall faith- 
fully perform his (Powers’) contract. O’Donnell does not 
agree to do any of the work; does not agree to join Powers 
in doing it. The contract is to build a house; that is en- 
trusted to Powers, and Powers is entrusted and charged 
with that duty. He is fully liable upon it. Must not 
O’Donnell’s liability, therefore, be necessarily secondary 
and collateral?—See Deslhonde v. Boykin & McRae, 37 
Ala. 583. 


B. F. SAFFOLD, J.—The appellee, O’Donnell, is not 
liable in this suit, unless the plaintiff can show that there 
is some agreement in writing expressing the consideration 
subscribed by him, or some other person by him authorized 
in writing. His alleged undertaking is to answer for the 
default or miscarriage of another. 

The writing offered in evidence has the name of O’Don- 
nell affixed, by his mark, as a guarantor of Powers’ per- 
formance of his contract. The signatures of the two wit- 
nesses, from their position on the paper, and the purpose, 
as expressed by the word “ witnesses” merely written near 
them, appear to be an attestation only of the contract be- 
tween McQuaid aud Powers. One of these witnesses, 
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Kelly, testified that his attestation was intended to apply 
to the signature of O’Donnell as well as to the others; 
that the whole execution of the instrument was made at 
one time, in the presence of all the parties and the wit- 
nesses. 

As the obligation of Powers was founded upon a valua- 
ble consideration, and the guaranty was given au the time 
when it was incurred, and entered into the inducement to 
the contract on the part of the plaintiff, the whole being 
evidenced by one writing, a sufficient consideration for the 
guaranty is expressed. It is not necessary that any con- 
sideration should pass directly from the party receiving 
the guaranty to the party giving it. If the party for whom 
the guaranty is given receive a benefit, or the party to whom 
it is given receive an injury in consequence of the guaranty, 
and as its inducement, this is a sufficient consideration.— 
1 Parsons on Contracts, 497; Leonard v. Vredenburgh, 
8 Johns. 29; Bickford v. Gibbs, 8 Cush. 156. 

As to the authentication of the guaranty, no law pre- 
scribes the place on a written instrument where the signa- 
ture of an attesting witness must be written, nor is any 
particular form of attestation required. The paper must 
indeed show that it is attested, and by whom. When this 
is made to appear, the instrument is to be authenticated 
by the testimony of such attesting witness. In case of a 
conveyance of land, the statute prescribes the facts which 
he must establish. So far as the validity of the deed is 
concerned, this probate may be made at any time. The 
testimony of Kelly is surely admissible to prove the exe- 
cution of the contract by Powers. From it we learn that 
O’Donnell also executed the writing as a guarantor of Pow- 
ers’ performance. Shall his evidence be excluded against 
O’Donnell, because his name is not written in the custom- 
ary place? If so, then the place where a contract or con- 
veyance should be attested is more controlling than the 
attestation itself. We think the signature of O'Donnell is 
proven. 

If O’Donnell, being sued on his obligation, might have 
obtained a summary judgment against Powers under sec- 
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tions 3070 and 3071 of the Revised Code, as he undoubt- 
edly could have done as surety in any manner on the con- 
tract or instrument, there can be no error in joining the 
two as defendants in the first instance. Neither was liable, 
unless both were, for default in the performance of the 


contract. 
The judgment is reversed, and the caused remanded. 


JONES & CULLOM vs. KNOX. 


[BILL IN CHANCERY BY WARD AGAINST SURETIES ON GUARDIAN’S BOND FOR 
SETTLEMENT OF THE GUARDIANSHIP. } 


1. Settlement of guardianship, when may be transferred to chancery court ; 
who necessary parties defendant.—It is a sufficient ground for transfer- 
ring, at the suit of the ward, the settlement of a guardianship account 
from the probate to the chancery court, that the guardian was a cer- 
tificated bankrupt, and died leaving no estate whatever ; and in such 


a case there is no necessity for joining with the sureties a representa- 
tive of the guardian as co-defendant, there being no administrator ap- 
pointed. 


2. Liability of surety of guardian ; provable in bankruptey, and released 
by discharge in bankruptey.—The liability of the surety of a guardian 
is a contingent liability provable under section 19 of the bankrupt law 
of 1867. It is not of a fiduciary character, from which the discharge 
in bankruptcy of the surety does not release. 


ApreaL from the Chancery Court of Montgomery. 
Heard before Hon. A. C. FELDER. 


THE appellee, a ward, on 23d June, 1869, filed his bill by 
next friend, against appellants, sureties on the bonds of his 
guardian. The facts are as follows: William Knox, in 1859, 
was appointed guardian of appellee, and qualified as such, 
with appellants as his sureties. On the 8th February, 1868, 
said guardian filed his accounts for an annual settlement of 
his guardianship, by which was shown a balance in his ward’s 
favor of $10,535.06, for which, on the 29th June, 1868, the 
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probate court rendered a decree. After rendition of said 
decree the guardian died, having become an adjudicated 
bankrupt previous thereto. Said guardian died insolvent, 
leaving no assets subject to administration, and no admin- 
istration upon his estate has been granted or applied for, 

Appellant Jones was adjudged a bankrupt, on his own 
petition, 24th February, 1868, and received his final dis- 
charge in bankruptcy 15th June, 1868. 

Appellant Jones demurred to the bill, and assigned, 
among others, as grounds of demurrer, want of equity, and 
non-joinder of personal representative of guardian as party 
defendant; and plead his discharge in bankruptcy. The 
chancellor overruled the demurrer, and gave decree in favor 
of appellee, from which appellants appeal, and assign as 
error the overruling the demurrer and the decree of the 
chancellor. 


Cuiiton & THorinaton, and §S. F. Rice, for appellants.— 
1. The foundation of complainant’s claim to relief, is the 
indebtedness of William Knox, the guardian, and Cullom 
and Jones, the sureties of said guardian ; the only indebt- 
edness alleged, is the indebtedness which the bill and ex- 
hibit thereto show to have been actually existing on the 
8th day of February, 1863. 

Nothing is shown to have been done after the 8th day of 
February, 1868, and before the filing of complainant’s bill, 
which changed in any manner (he nature or character of the 
alleged liability against the sureties. The decree of the 
probate court of June 29th, 1868, allowing the guardian's 
account, previously filed, did not change the nature or charac- 
ter of the liability of his sureties. 

2. The nature or character of the liability of a surety of 
a guardian appointed in Alabama, must be determined by 
the statute of Alabama. Lhe effect of a report, or return, 
or account filed by such guardian, in the probate court 
which appointed him, as well as the ascertainment by such 
court of the amount due by such guardian upon any set- 
tlement by him in that court, must be determined by those 
statutes. 
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These positions are the plain sequences from the following 
unquestionable principle, to-wit : “The legislature (of Ala- 
bama) is authorized clearly, by law, to provide that certain 
consequences shall flow from certain acts; or, as in this 
case, that the ascertainment of the liability of the princi- 
pal shall fix the liability of the sureties ; but the facts and 
circumstances out of which this relation (of principal and 
surety) arises, is, and must always be, a matter for judicial 
determination.” —JcClure v. Colclough, 5 Ala. 69, 70; Price 
y. Cloud, 6 ib. 248; Robertson v. Coker, 11 tb. 466. 

Sureties who become such under the statute are bound 
by them as part and parcel of their contract; for these . 
statutes are, in truth, part and parcel of their contract.— 
Atwoods v. Wright, 29 Ala. R., and cases there cited. 

3. The inquiry that must govern the present suit, is then 
reduced to this: Upon the facts and circumstances proved 
in this suit, was the liability of the principal (Wm. Knox) 
of such nature and character (had it not been fiduciary) as 
to be provable under the bankrupt law? This inquiry is 
of easy and certain solution. 

4, Jones was discharged in bankruptcy from all debts 
that existed on the 24th of February, 1863. The question, 
then, is not whether an indebtedness had been so ascer- 
tained to be due by the guardian before said 24th Febru- 
ary, 1868, as that a suit could have been maintained at or 
before that day against the sureties, but whether Knox, the 
guardian, had up to that day received a greater amount of 
money from the estate of his ward than he was able to re- 
turn to him. If the indebtedness of Kuox to his ward 
existed, it matters not whether it was ascertained or not. It 
was not Jones’ duty to have it ascertained, but the duty of 
the party who now seeks to charge him with it. The bank- 
rupt law gave him the right to have it ascertained, and in 
this differs from the old bankrupt law; having the right, 
his refusal or failure to exercise it, can only operate against 
himself. Jones’ rights can not be prejudiced thereby. 

5. The decisions above cited also show that, under our 
statutes, the sureties of a guardian are so peculiarly affected 
by his acts, as to make it manifestly inequitable to permit 
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a complainant to force the sureties to litigate the question 
of liability without the aid of the guardian, if living, or of 
his representative, if he be dead. A complainant can al- 
ways make the guardian or his personal representative a 
party defendant under our practice; and he ought to be 
compelled to do so. Especially ought he to be so com- 
pelled, when, as here, he seeks to have the /inal settlement 
of the guardianship transferred from the probate to the 
chancery court. To any such final settlement, the guardian 
or his personal representative is not only a proper, but a 
necessary party. Obviously, he is a necessary party to 
. such settlement in the probate court, and must be so 
deemed when such settlement is transferred to the ehan- 


cery court. 


Martin & Sayre, contva.—l. The demurrer, for want of 
proper parties, has already been overruled, and there is 
nothing in any of the other causes of demurrer. 

One of the defences is, that Jones was discharged as a 
bankrupt, and thereby released from his liability on the 
bond. This depends upon whether there was any debt 
against him at the time of filing his application for a dis- 
charge. His discharge shows that he was “ discharged 
from all debts which by said act are made provable against 
his estate, and which existed on the 24th of February, 
1868.” William Knox never made any final settlement of 
his guardianship. On an annual settlement made the 3d 
of February, 1868, a balance was found against him of 
$10,535.06. But there was no liability fixed on the sureties 
by this annual settlement. The liability of the surety is 
not established until there is a final decree, and a failure 
by the guardian to satisfy that decree. 

There was no demand against Jones in lebruary, 1868, 
on account of his suretyship on said bond. There was no 
default at that time by his principal. No demand could 
at that time have been enforced against Jones; it was an 
amount for which Knox was individually liable.—Owen on 
Bankruptey, 161-5; Hilliard on Bankruptey, 303, 304, 305; 








s- 








JUNE TERM, 1871. 57 


Jones & Cullom v. Knox. 


Turner v. Esselman, 15 Ala. 690; James on Bankruptcy, 
85 ; 6 Hill, 252. 

9. The argument of appellant’s counsel, that Jones was 
discharged from his obligation as surety by his bank- 
ruptey, is not sustained by the authorities which he cites. 
Section 19 of the bankrupt act applies only to such liabili- 
ties, contingent in their character, which have been con- 
tracted by the bankrupt himself, and has no reference to 
security debts. 

The bankrupt act of 1841, § 5, contains this provision : 
« All creditors whose debts are not due and payable until 
a future day, all annuitants, &c., sureties, endorsees, bail, 
or other persons having wncertain or contingent demands 
against such bankrupt, shal! be permitted to prove,” &c. 

This language is certainly as strong as that contained in 
the act of 1867; and all the authorities hold that the lia- 
bility of a security on a guardian’s bond is not such a 
demand against the bankrupt as can be proved. (See 
authorities before cited.) In the case of Turner and Wife 
v. Esselman, 15 Ala. 695, Judge Chilton says: “ Until the 
guardian made default, there was clearly no demand which 
was provable against the surety, and I apprehend it was 
hardly contemplated by the act, that the court granting 
the discharge should institute an inquiry as to the extent 
of the principal’s default.” In this opinion Judge Dargan 
agrees with him. The point stated by Judge Chilton is 
the precise point in this case; and the law as stated by 
him is amply sustained by all the authorities. 

The account of William Knox was allowed on the 29th 
of June, 1868, being the only account ever filed by him in 
reference to said estate. On the 15th of June, 1868, Jones 
is finally discharged from all debts and claims which were 
provable against his estate on the 24th of February, 1868. 
Certainly the allowance of Knox's account created no 
claim against the estate of Jones; that account was not 
allowed on the 24th of February, 1868. If the proposi- 
tion had been made to prove it as a claim against Jones, 
the answer would have been that no liability had been 
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fixed on either Jones or Knox; that the account was eyi- 
dence only; that Knox had to account for the balanee 
thus found against him. It was no evidence that he had 
to pay that amount of money; it was evidence only that 
he had to account for that sum. Noman could have known 
that Jones would ever be called upon for that money, 
The condition of the bond is, “if the said William Knox 
shall well and truly perform all the duties which are or 
may be required of him by law as such guardian.” How 
could it have been ascertained at that time what duty 
Knox had neglected? or that he had neglected any? Or 
how could the damages have been ascertained? No lia- 
bility attached to Jones until Knox’s default had been 
found by law. It was not yet fixed ; that is the question 
now being tried in this court. The liability of Jones de- 
pends upon the liability of Knox. If it should be shown 
in this case that Knox had properly administered the es- 
tate, and had properly invested the money, no liability 
would attach, although the money was lost. It can not be 
ascertained, until this case is determined, whether Knox is 
liable at all as guardian. The account is rrima facie evi- 
dence against him, but he may shew what disposition was 
made of the money. Such inquiries certainly could not 
be made in proving a debt against a bankrupt estate. In 
the language of Judge Chilton, in Turner v. Esselman, 
supra$‘‘This would in many cases be impracticable, and 
would have rendered the law in such cases nugatory, by 
involving the court in inextricable difficulties and delays.” 
See Hilliard on Bank. 504, § 103; The Owners of St. Mar- 
tin v. Warren, 1 Barn. & Ald. 41. 

3. Knox was guardian when Jones was discharged as a 
bankrupt; he had committed no default then; but accord- 
ing to the argument of counsel, his sureties would cease 
to be his sureties whenever they thought proper to go into 
bankruptcy. The law in this State is, that the sureties are 
bound until their successors are qualified. Who has been 
Knox’s surety since Jones’ bankruptcy? ‘There is no 
order of court relieving him. The suretyship of Jones 
continued in spite of his bankruptcy, and it was impossible 
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for him to relieve himself of it, except in the way pointed 
out by statute. His liability is continuous, and goes on 
from day to day. 

4, The object of the bill is to obtain a final settlement 
of the guardianship, and to ascertain the extent of the 
liability of Knox, and at the same time to fix the liability 
of the sureties, the only parties now in being. 

The jurisdiction of the court of chancery in such cases 
is so well established that no authority need be cited on 


that point. 


B. F. SAFFOLD, J.—The purpose of the bill filed by 
the minor, was to obtain a settlement of his guardianship 
in the chancery court. The sureties of the guardian were 
alone made defendants on the allegation that the guardian 
had died insolvent and bankrupt, leaving no assets what- 
ever. 

A demurrer to the bill, on the ground that a representa- 
tive of the deceased guardian was a necessary party de- 
fendant, was properly overruled. Equity never requires 
the performance of a useless ceremony. The appointment 
of an administrator would have caused some expense, while 
it could afford no possible advantage to the sureties.— 
Frowner v. Johnson, 20 Ala. 477; Vanderveer v. Alston, 
16 Ala. 494. 

The allegation also showed the necessity of the chancery 
jurisdiction, because the probate court was only authorized 
to settle the accounts of the guardian with his representa- 
tive.—Revised Code, §§ 2524, 2326. 

Is the defendant Jones’ discharge in bankruptey a pro- 
tection against his lability as surety on the guardian’s 
bond? It absolved him from all debts and claims provable 
against his estate which existed on the 24th of February, 
1868, An account filed for settlement by the guardian on 
the 8th of February, 1868, showed a liability existing at 
that date against him as great as the amount recovered by 
the decree. No breach of trust is alleged or proved to 
have been committed after the filing of Jones’ petition in 
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bankruptey. Unless the liability of the surety is fiduciary, 
the discharge released him from it. 

In Turner v. Esselman, (.5 Ala. 690,) a discharge in bank- 
ruptcy of the surety of a guardian under the bankrupt act 
of 1841, was held not to protect him against a statute judg. 
ment obtained after his discharge, on the ground that the 
debt was not provable, and, as declared by Judge Dargan, 
that it was a fiduciary debt. The act of 1867 is essen- 
tially different in this respect from that of 1841. The 19th 
section includes, among the debts and claims provable, all 
cases of contingent debts and contingent liabilities contracted 
by the bankrupt, and not therein otherwise provided for, 
The creditor is allowed to “ make claim therefor, and have 
his claim allowed, with the right to share in the dividends, 
if the contingency shall happen before the final dividend; 
or, he may at any time apply to the court to have the pres- 
ent value of the debt or liability ascertained and liqui- 
dated, which shall then be done in such manner as the 
court shall order, and he shall be allowed to prove for the 
amount so ascertained.” 

The liability of the sureties of a guardian attaches when- 
ever the guardian receives property of his ward, and be- 
comes a debt on, and to the extent of, the guardian’s de- 
fault, with a right of action accruing in law against them 
on the rendition of a decree or judgment ascertaining the 
fact and amount of the default.— Ward & Davis v. Yonge, 
adm’r, January term, 1871. It is a contingent liability, 
within the comprehensive meaning of section 19 of the 
bankrupt law of 1867, capable of being fixed, or having its 
present value ascertained by the modes therein indicated. 
And it is the contract imposing the liability from which the 
party is relieved. 

The exception from discharge, under the 33d section of 
the law, ot debts created by the fraud or embezzlement of 
the bankrupt, or by his defalcation as a public officer, or 
while acting in any fiduciary character, from its very com- 
prehensiveness, conveys, as a reason for the exception, the 
idea of some moral turpitude or culpable neglect of duty. 
The sureties of a guardian have no control of his conduct. 
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Their obligation is entirely different from his. They un- 
dertake to pay money on his account, while he, in addition, 
engages to be honest and faithful and careful. It is for 
failure in this latter respect that the law refuses to release 
him from his debt. The liability of the sureties was not 
of a fiduciary character. 

The decree is reversed, and the cause remanded. 


To an application for re-hearing, the following response 
was made : 


SAFFOLD, J.—We think it is the contract or obliga- 
tion to be liable for the default of the guardian that the 
discharge in bankruptcy relieves from, and not the mere 
liability when fixed. There is no difficulty in ascertaining 
the amount of the claim to be filed for allowance. It might 
be done by calling the guardian to a settlement. 

A re-hearing is denied. 





STRINGER vs. ECHOLS er At. 


[APPEAL FROM ORDER SETTING ASIDE STATUTORY JUDGMENT ON FORFEITED 
REPLEVY BOND, &C. } 


}. Judgment on motion affecting adverse party, made after final judgment ; 
when erroneous.—After final judgment, the parties are not presumed to 
be in court; therefore, any motion made in the cause, after that time, 
materially affecting the interests of the adverse party, must be on no- 
tice, otherwise the judgment will be erroneous. 


AppralL from the Circuit Court of Henry. 
Tried before Hon. J. McCaes WILEY. 


The opinion contains the facts. 


J. A. Corsirr, and Seats & Woop, for appellant. 
W. C. Oates, contra. 
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Stringer v. Echols et al. 

PECK, C. J.—In October, 1866, the appellant eom. 
menced his suit, in the circuit court of Henry county, 
against the appellee, Echols, by summons and complaint, 
founded on a promissory note, and then sued out an ancil- 
lary attachment, and had the same levied on defendant's 
horse, which was replevied by defendant, and a replevy 
bond given, with the other appellees as his sureties. 

At the fall term of said court, in the year i867, the plain- 
tiff recovered judgment, and on the 18th day of November, 
in the same year, the said replevy bond was returned for- 
feited, by the sheriff. 

At the fall term, 1865, two of the sureties on the replevy 
bond moved the court to set aside the statutory judgment 
on said bond, which motion was granted, and the said 
bond, by the order and judgment of the court, was declared 
to be null and void, and the plaintiff was taxed with the 
costs. From the record, it does not appear that the plain- 
tiff had any notice of said motion, and the minute eniry 
fails to state that he appeared. The plaintiff has appealed 
to this court, and assigns the said order and judgment of 
the circuit court for error. 

After final judgment, the parties are not presumed to be 
in court; therefore, any motion made in relation to the 
cause, after final judgment, that materially affects the in- 
terest of the adverse party, must be on notice ; otherwise, 
the judgment of the court will be erroneous.— Yonge v. 
Broxton, 23 Ala. 684; Murray & Durand v. Tardy, 19 Ala, 
710. As the record fails to disclose that the appellant had 
notice of the motion in this case, the judgment of the cir- 
cuit court declaring the replevy bond null and void, and 
taxing him with the costs, is reversed, and the cause is re- 
manded for further proceedings. 
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MOBILE & GIRARD RAILROAD CO. vs. PREWITT. 


[ACTION AGAINST COMMON CARRIER FOR FAILURE TO DELIVER GOODS. ] 


1. Railroad companies are common carriers. —A railroad company in this 
State is a common carrier, and whilst the goods are in transitu it is 
liable to all the responsibilities of common carriers. 

9, Same ; when liability of, as common carrier, ceases.—But where the bill 
of lading shows that the goods transported were shipped to the owner 
as consignee, ‘‘care of the railroad company,” to be delivered at a 
station on the railroad, if the goods are transported with the usual ex- 
pedition, and the owner or his agent is not at the depot designated for 
the delivery at the time the goods arrive, ready to receive them, the 
goods may be deposited in the warehouse of the company, and from 
such deposit the liability of the company as common carrier ceases. 

3. Same; when responsible as warehouseman for hire.—Goods so deposited 
must be kept by the company under the responsibility of warehouse- 
men for hire, whether actual storage be charged or not, and the com- 
pany must act without fraud or bad faith. 

4, Same; when charge that carrier is liable only for loss occasioned by gross 
negligence, is correct.—In a suit for damages for loss of the goods in 
such a case, if there are two counts in the complaint, the one ona 
contract of common carriers, and the other on a contract of a ware- 

| houseman without hire, a charge asked by the defendant under the lat- 

\ ter count, that the company is only responsible for losses and injuries 

‘occasioned by gross negligence, is proper, and should be given. 


AppraL from Circuit Court of Bullock. 
Tried before Hon. J. McCaLtes Wey. 


The facts are sufficiently stated in the opinion. 


Rice, SemeLe & GoLpTuwalTE, for appellant. 
J. N. ARRINGTON, and STonge, CLopron & CLANTON, contra. 


PETERS, J.—This is an action for damages instituted 
by the appellee against the appellant as a common carrier. 
There are two counts in the complaint, which are as follows : 

“The plaintiff claims of the defendant, a corporate 
body, two hundred and eighty-three dollars and fifteen 
cents, as damages for the failure to deliver certain goods, - 
namely, two boxes of.merchandise, containing sundry ar- 
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ticles of dry goods, received by said Mobile & Girard rail- 
road company as a common carrier, to be delivered to the 
plaintiff at station No. 6 on said railroad, for a reward, 
which he failed to do. 

“And the plaintiff claims of the defendant, a corporate 
body, five hundred dollars as damages, for that heretofore, 
to-wit, on the 20th day of October, 1869, (?) the said de- 
fendant, at his special request and instance, had the care 
of certain other goods and chattels, to-wit, two boxes of 
merchandise, containing sundry articles of dry goods, the 
property of the plaintiff, and thereupon it then and there 
became and was the duty of the said defendant, whilst he 
so had the care of the said goods and chattels, to take due 
and proper care thereof; yet the said defendant, not re- 
garding his duty in that behalf, did not nor would, whilst 
he so had the care of the said last mentioned goods and 
chattels, take due and proper care of the same, but wholly 
neglected to do so, and took such bad care thereof that 
afterwards, to-wit, on the twentieth day of October, 1869,(?) 
became and were greatly damaged and injured, and wholly 
lost to the said plaintiff, to the damage of the plaintiff as 
aforesaid.” 

To this complaint the defendant pleaded “ not guilty, in 
short by consent, with leave to give in evidence anything 
which, if specially pleaded, would constitute a bar to the 
action.” And the plaintiff joined in issue, “ with like leave 
to give in evidence anything which, if specially replied, 
would be a good replication.” 

Upon this issue the parties went to trial by a jury. 
There was a verdict for the plaintiff for three hundred and 
fifty-five dollars and sixty-five cents. And a judgment for 
this sum was rendered, and for costs. From this judgment 
the defendant in the court below brings the cause by ap- 
peal to this court. 

On the trial in the court below, the defendant in that 
court took a bill of exceptions. From this, it appears that 
the plaintiff below introduced evidence tending to show 
that he had purchased in the city of New York the articles 
and goods referred to in the complaint; that said goods 
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were “billed” to plaintiff at an aggregate cost of two hun- 
dred and eighty-two dollars and sixty-five cents; that this 
purchase was made on September 28th, 1868; that’ the 
goods were properly put up in separate packages and 
shipped on September 29th, 1868, to the plaintiff at Mid- 
way, Alabama, via Savannah, Georgia, care of defendant, 
and to be delivered to plaintiff at defendant’s station No. 
6, as shown by the bill of lading. In this bill of lading 
are the following stipulations : 

“And it is further expressly stipulated, that in case any 
claim shall arise from any damage or injury to the articles 
mentioned in this bill of lading while in transitu, and before 
delivery, the extent of such damage or injury shall be ad- 
judged in the presence of an officer of the railroad, before 
the same (is) removed from the station. And the amount 
of such claim, when so ascertained, shall (be) preferred at 
the office of the chief of transportation of the road which 
shall have delivered the goods, within ten days after such 
delivery. And in case such claim, whatever it may be, 
shall not be preferred within the time and at the place 
hereinbefore designated, such loss or damage shall be held 
to be waived. And it is further stipulated, that in all cases 
of loss of such goods or merchandise, the amount of claim 
and damages shall be restricted to the cash value of such 
goods or merchandise at the port of departure at the time 
of shipment, and shall be presented as above, within ten 
days after the proper time for their delivery in due course ; 
and that all claims for partial loss or damage shall be 
ascertained and adjusted upon the same basis of value.” 

It was shown in connection with this bill of lading, that 
the goods sued for reached said station No. 6 at about 
three o’clock P. M. on the 10th day of October, 1868, and 
were ready for delivery in about one half of an hour there- 
after. No one was there ready to receive them, and they 
were stored in the warehouse of the railroad company at 
that station, and carefully kept without hire for delivery to 
the owner when called for. On the morning of the 17th 
day of October, 1868, the warehouse aforesaid was acci- 
dentally burned, and two boxes of the goods mentioned in 
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the bill of lading were destroyed by the fire, in spite of 
every effort made by the servants and agents of the said 
railroad company to prevent it. The goods were not 
called for until after the burning, and that portion which 
had been burned up and destroyed could not be delivered, 
The transportation of such goods on the railroad was for 
hire. It was shown by the defendant that the goods had 
been diligently and carefully kept by the agents of the 
company, iu said warehouse, until they had been destroyed 
by said burning, on the night of the 17th day of October, 
1868, as above said. It was also shown that the plaintiff 
had been in the habit of having goods sent to said station 
No. 6, and receiving them there, for some several years; 
that it took goods shipped from New York city to said sta- 
tion about ten or twelve days to reach said station; and 
that the warehouse there was a good, secure, substantial 
building, and was burued without any fault of said rail- 
road company or its agents. It was also shown that said 
plaintiff resided about twenty miles away from said station 
No. 6 on said railroad. This was the substance of the 
testimony given. On this testimony the court gave a num- 
ber of charges, some for the plaintiff and some for the de- 
fendant. But it is only necessary to notice those which 
were excepted to by the defendant, and those which were 
asked by the defendant and refused by the court. These 
charges were all asked in writing. 

The first charge asked by the plaintiff and given by the 
court, and excepted to by defendant, was in these words: 
“Tf the jury believe from the evidence that the defendant 
was a common carrier, and as a common carrier received 
the goods of the plaintiff described in the complaint, to 
be delivered to plaintiff at their point of destination for a 
reward ; that the goods arrived at their point of destina- 
tion ; and that after said arrival there they were destroyed 
by fire, then the defendaut is responsible as a common 
carrier, that is, an insurer against all losses, except those 
caused by the acts of God or the public enemy.” This 
charge was excepted to by the defendant. The defendant, 
among other charges which were given, asked the follow- 
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ing, which were refused : 7. “'That upon the second count, 
the defendant can only be made liable for gross neglect.” 


. §. “That if the jury believe from the evidence that the 


goods sued for did reach their destination, and were de- 
posited in the warehouse or depot of defendant, and were 
made ready for delivery, then the liability of defendant as 
common carrier ceased, and the liability of defendant asa 
bailee without hire began, provided defendant did not 
charge storage on said goods.” 9. “'That the liability of a 
bailee without hire is only for gross negligence.” 

Railroad companies in this State are common carriers, 
aud so long as they are engaged in the office of common 
carriers their liabilities require the utmost strictness in the 
performance of their duties.—Selma & Meridian Railroad 
Co. v. Bulis & Foster, 43 Ala. 335; Mobile & Ohio Railroad 
Co. v. Hopkins, 41 Ala. 486; 2 Redf. Law of Railw. 9, § 152. 
Then, one of the chief questions in this case is, when do 
the extraordinary liabilities of railroad companies as com- 
mon carriers end? It has been very well said by this 
court, in a carefully considered opinion, that “it must be 
remembered, that in contracts for the carriage of goods, 
the obligation is not all on one side. It is as much a part 
of the contract that the owner or consignee shall be ready 
at the place of destination to receive the goods when they 
arrive, or within a reasonable time thereafter, as that the 
carrier shall transport and deliver them.” And, “ If goods 
transported by railroad are not called for by the consignee 
when they arrive at their destination, and are then deposi- 
ted in the warehouse of the company without additional 
charge, until the owner or consignee has a reasonable time, 
by the exercise of proper diligence, to remove them, the 
liability of the company as carriers is at an end. And if 
after this, the goods remain in their warehouse, they are 
responsible only as keepers for hire.”—Ala. & Tenn. Livers 
Railroad Co. v. Kidd, 35 Ala. 209. This opinion was an- 
nounced in 1859, now about twelve years ago. And sub- 
sequent experience has not shown that the principles upon 
which it was made to rest have proved to be unsafe or un- 
just. In this case, the goods were consigned to the owner, 
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“care M. & G. R. R.,” and a place was appointed for their 
delivery. This is the contract of transportation. The 
letters above named can only mean the Mobile & Girard 
railroad. To deliver the goods to the owner, or accord- 
ing to his direction, was sufficient to put an end to the con- 
tract of transportation, which also would put an end to 
the liability of the railroad company as common carriers, 
Story Bailm. § 509; 1 Pars. Cont. p. 743, bottom. Here, 
then, there was a delivery as the owner had directed ; that 
is, to the railroad company itself, or to its agents, which 
was the same thing. ‘This delivery was suflicient to put 
an end to their contract as common carriers. In this view 
of the law, the first charge above quoted was incorrect. 

When the railroad company thus undertakes to receive 
and keep the goods for the owner, it is an assumption of 
control that can not be treated as a mere bailment without 
hire. For it can not be in justice said that such a bail- 
ment is without hire, though no charges for storage are 
demanded. The accommodation itself is one that has a 
strong tendency to bring business to the company, because 
goods transported by them thus find a safe deposit until 
they can be removed by the owner. Thus, too, the com- 
pany is paid for the use of its depots by the increase of 
its business. And when they assume thus to act as ware- 
housemen for their customers, they must be treated as 
warehousemen for hire. And as the warehouse system in 
connection with the great business of transportation is a 
powerful inducement to increase the amount and value of 
the transportation itself, they must be regarded as ware- 
housemen demanding and receiving a very liberal reward. 
They are therefore bound to use ordinary diligence in 
keeping the goods deposited in their station-houses or de- 
pots; and also to act without fraud or bad faith.—Story 
Bailm. $$ 3, 62; 1 Pars. Cont. 700, bottom. 

But the second count of the plaintiff’s complaint is a 
count on a contract of bailment as a warehouseman with- 
out hire.—2 Chitty on Pl. Such a contract imposes on 
the bailee a liability for gross negligence only, as the bail- 
ment is for the benefit of the bailor alone.—1 Pars, Cont. 
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pp. 649, 650, bottom ; Story Bailm. §§ 3, 62. The court 
then, ought to have given the 7th, 8th and 9th charges; 
asked by the defendant, as above set out, under the form 
of pleading adopted in this case. 

The judgment of the court below is reversed, and the 
cause is remanded for a new trial. 











JACKSON vs. DINKINS. 


[APPEAL FROM ORDER GRANTING MANDAMUS. ] 


1. County, claims against; what must be allowed by commissioners court. 
A jury certificate is not such an authenticated claim against the county 
as may be paid by the county treasurer without the previous allowance 
of the commissioners court. 


AppraL from Circuit Court of Montgomery. 
Tried before Hon. J. Q. Smiru. 


THE proceedings in this case were instituted in the cir- 
cuit court by Dinkius, the appellee, by a petition for man- 
damus, against the appellant, as the county treasurer of 
Montgomery county, to compel him to pay a jury certifi- 
eate. 

At the January term, 1869, Dinkins was regularly sum- 
moned, drawn and sworn as a petit juror, and served as 
such for five days. He received from the clerk a regular 
certificate in due form, certifying that he was entitled to 
receive for his services and mileage the sum of $7.90. This 
certificate Dinkins presented to Jackson, the county treas- 
urer, and demanded its payment. Jackson admitted that 
he had funds to pay jurors, as such, for their services when 
properly audited, but refused to pay the jury certificate, 
because Dinkins presented no authority or warrant from 
the probate judge, as ex-officio judge of the court of county 
commissioners, for the payment of said claim. Jackson 
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having waived the issue of a rule nisi, &c., the court granted 
a peremptory mandamus, in accordance with the prayer of 
the petition, and hence this appeal. 


A. J. Waker, and Hamiuron McIntyre, for appellant. 
1. It is, beyond dispute, the general rule of law in this 
State, that “all claims” chargeable against a county, (un- 
less specially excepted by statute,) must first be “ audited, 
examined and allowed” by the court of county commission- 
ers; and the judge of probate must give the “claimant a 
warrant on the county treasurer” for the same, before the 
county treasurer is authorized to pay.—Rev. Code, § 832, 
subd. 3; §§ 907, 926. 

2. Is a “ juryman’s certificate” claim excepted from the 
above general rule by any law of Alabama? 

Shall the fact that it is the custom in some counties for 
county treasurer’s to pay such claims before they are “ au- 
dited, examined and allowed ”’ and warrants issued therefor, 
be permitted to overturn the only means provided by law 
to prevent collusion and fraud from being practised by dis- 
honest clerks and their confreres upon the public treas- 
uries ? 

Does the fact that the last clause of section 4345 of the 
Revised Code, (in these words, to-wit: “ Which certificate is 
receivable in payment of any county dues,.and payable out of 
the county treasury,”) requires a juryman’s certificate to 
be received by the treasurer of a county in payment of any 
dues, make such claim an exception to the general rule? 
It is a well settled rule, that two statutes, in part materia, 
must be construed together, and both given effect. Will 
not this rule be violated whenever a county treasurer is 
allowed to pay a juryman’s certificate before it is audited, 
examined, and a warrant issued therefor ? 

It is true, the words “ receivable in payment of any county 
dues,’ would seem to give these certificates a sort of cir- 
culatory or current character, inconsistent, perhaps, with 
the scrutiny and delay to which they are subjected when 
“audited and examined” by the commissioners court. Yet, 
are not “ warrants” equally as current, per haps more s0 
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than a mere certificate unapproved by the proper author- 
ity ? 

"Bat, be that as it may, the clause in these words, “ re- 
ceivable in payment of any county dues,” was repealed, 
and still stands so, as to Montgomery county, and there- 
fore can not be considered in this cause, because taxes and 
licenses were, and are, the only dues payable to the county. 
See Acts of 1868, p. 253, section 2 of “ An act to empower 
the commissioners court of Montgomery county to issue 
bonds,” «ec. 


CuiLron & THORINGTON, contra. 


B. F. SAFFOLD, J.—Is a jury certificate such a claim 
against the county as may be paid by the county treasurer 
without the previous allowance of the commissioners court ? 
There would be no difficulty in the question, were it not 
for the provision in section 4345 of the Revised Code, mak- 
ing them receivable in payment of county dues. The cer; 
tificate of the clerk is not an adjudication by any court of 
the correctness of the claim and the liability of the county. 
Unless its receivability in payment of county dues is in- 
consistent with its presentation to the commissioners court, 
it must be presented and allowed before the treasurer is 
authorized to pay it, because all claims against the county 
must be adjudicated by some competent judicial tribunal 
before they can be paid.—Rev. Code, $§ 926, 907; Dale 
County v. Gunter, January term, 1871. Upon the allow- 
ance of a claim by the commissioners court, the probate 
judge is required to give the claimant a warrant upon the 
treasury for the amount allowed.— Rev. Code, 907. Claims 
so allowed necessarily become merged in the warrant, if it 
be taken, otherwise, there would be two vouchers for the 
same debt. But suppose the claim is a jury certificate, and 
the complainant prefers to retain it in order to settle with 
the tax collector. There is no prohibition against his do- 
ing so, and thus its capability of paying county dues is 
undiminished ; his choice of using it either way is unim- 
paired. 
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a peremptory mandamus, in accordance with the prayer of 
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A. J. Waker, and Hamimron McIntyre, for appellant. 
1. It is, beyond dispute, the general rule of law in this 
State, that “all claims” chargeable against a county, (un- 
less specially excepted by statute,) must first be “ audited, 
examined and allowed” by the court of county commission- 
ers; and the judge of probate must give the “claimant a 
warrant on the county treasurer” for the same, before the 
county treasurer is authorized to pay.—Rev. Code, § 832, 
subd. 3; §§ 907, 926. 

2. Is a “ juryman’s certificate” claim excepted from the 
above general rule by any law of Alabama? 

Shall the fact that it is the custom in some counties for 
county treasurer’s to pay such claims before they are “ au- 
dited, examined and allowed ”’ and warrants issued therefor, 
be permitted to overturn the only means provided by law 
to prevent collusion and fraud from being practised by dis- 
honest clerks and their confreres upon the public treas- 
uries ? 

Does the fact that the last clause of section 4345 of the 
Revised Code, (in these words, to-wit: “ Which certificate is 
receivable in payment of any county dues,.and payable out of 
the county treasury,”) requires a juryman’s certificate to 
be received by the treasurer of a county in payment of any 
dues, make such claim an exception to the general rule? 
It is a well settled rule, that two statutes, in pari materia, 
must be construed together, and both given effect. Will 
not this rule be violated whenever a county treasurer is 
allowed to pay a juryman’s certificate before it is audited, 
examined, and a warrant issued therefor ? 

It is true, the words “ receivable in payment of any county 
dues,” would seem to give these certificates a sort of cir- 
culatory or current character, inconsistent, perhaps, with 
the scrutiny and delay to which they are subjected when 
“audited and examined” by the commissioners court. Yet, 
are not “ warrants” equally as current, per haps more s0 
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than a mere certificate unapproved by the proper author- 
ity ? 

Bat, be that as it may, the clause in these words, “ re- 
ceivable in payment of any county dues,” was repealed, 
and still stands so, as to Montgomery county, and there- 
fore can not be considered in this cause, because taxes and 
licenses were, and are, the only dues payable to the county. 
See Acts of 1868, p. 253, section 2 of “ An act to empower 
the commissioners court of Montgomery county to issue 
bonds,” «ec. 


Catton & THORINGTON, contra. 


B. F. SAFFOLD, J.—Is a jury certificate such a claim 
against the county as may be paid by the county treasurer 
without the previous allowance of the commissioners court ? 
There would be no difficulty in the question, were it not 
for the provision in section 4345 of the Revised Code, mak- 
ing them receivable in payment of county dues. The cer; 
tificate of the clerk is not an adjudication by any court of 
the correctness of the claim and the liability of the county. 
Unless its receivability in payment of county dues is in- 
consistent with its presentation to the commissioners court, 
it must be presented and allowed before the treasurer is 
authorized to pay it, because all claims against the county 
must be adjudicated by some competent judicial tribunal 
before they can be paid.—Rev. Code, $$ 926, 907; Dale 
County v. Gunter, January term, 1871. Upon the allow- 
ance of a claim by the commissioners court, the probate 
judge is required to give the claimant a warrant upon the 
treasury for the amount allowed.—Rev. Code, 907. Claims 
so allowed necessarily become merged in the warrant, if it 
be taken, otherwise, there would be two vouchers for the 
same debt. But suppose the claim is a jury certificate, and 
the complainant prefers to retain it in order to settle with 
the tax collector. There is no prohibition against his do- 
ing so, and thus its capability of paying county dues is 
undiminished ; his choice of using it either way is unim- 
paired. 
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The inference against the necessity of presentation and 
allowance authorized by section 4345, is at least neutral. 
ized by the contrary one that may be drawn from the “Form 
of keeping County Treasurer’s Accounts,” on page 259 of 
the Revised Code, which is a law. There the “ Register of 
Claims” contains a jury certificate with the date of its al. 
lowance. 

Ample redress is provided against the treasurer, if he 
fails to pay on demand an allowed claim.—Revised Code, 
§ 930. 

The judgment is reversed, but the cause is not remanded, 
The appellee will be charged with the costs of this court 
and of the circuit court. 





BRIGMAN er at. vs. THE STATE. 


[STRIKING CASE FROM DOCKET. ] 


1, Supreme court; when has no jurisdiction to determine cause.—Where 
the transcript of the record and proceedings of the lower court were 
filed in the supreme court, it no where appearing, either in the record 
or clerk’s certificate, that an appeal had been taken, there being no ap- 
peal bond or security for costs of the appeal, the supreme court ordered 
the case stricken from the docket, as one of which it has no jurisdic- 
tion. 


Brigman and others have filed in this court a transcript 
of the record and proceedings upon a forfeited undertak- 
ing of bail in the circuit court of Dallas, from which it 
appears that Brigman, having been indicted for forgery, 
he and others entered into an undertaking of bail for his 
appearance at the next term of court. Failing to do this, 
judgment nisi was rendered against the obligors on said 
undertaking of bail, which was afterwards made final. 
The clerk certifies simply that the transcript is a full and 
complete transcript of the record and proceedings in the 
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circuit court in the matter of the undertaking of bail, and 
proceedings and judgment thereon. There is no appeal 
bond, nor any evidence whatever in the record that any 
appeal has been taken, 

The clerk having docketed the case, the Attorney-Gen- 
eral now submits the same on motion to dismiss it out of 
this court. 


Joun W. A. SanrorpD, Attorney-General, for motion. 
contra. 





PECK, C. J.—On looking into this transcript, we find 
no where in the record, or the certificate of the clerk of 
the circuit court, any evidence that an appeal was taken, 
or any appeal bond, or security for the costs of an appeal, 
given, as required by § 3509 of the Revised Code ; conse- 
quently, the case is not properly in this court, and we can 
take no jurisdiction of it, either to hear it, or to dismiss it 
as an appeal irregularly and improperly here. The only or- 
der we can make is, to direct the case to belstricken off the 
docket. This we must do to get the case out of our way. 

Let the case be stricken from the docket, because no 
appeal appears to have been taken. 





THORNTON vs. BLEDSOE Er at. 


[APPEAL FROM ORDER DISSOLVING INJUNCTION. ] 


1. Act of October 10th, 1868, “ for the protection of bona fide purchasers 
for valuable consideration ;” construed.—The act of the general assem- 
bly ‘‘for the protection of bona fide purchasers for a valuable considera- 
tion,” is not a mere registration act for the protection of innocent pur- 
chasers without notice, but it is a law regulating the liens of judgments 
by prescribing the conditions upon which they shall be created and 
preserved. 
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2. Same; ‘‘bona fide purchase” defined.—A bona fide purchase for valua- 
ble consideration does not embrace, as essential ingredients, want of 
notice and the payment of purchase-money. 


Appr from the Chancery Court of Bullock. 
Heard before Hon. B. B, McCraw. 


In October, 1867, one Walker recovered judgment in the 
circuit court of Bullock against John W. Bledsoe, com- 
plainant’s vendor, and another person. Execution issued 
on this judgment November 16th, 1867, and was returned 
without levy on the 17th of January, 1568, endorsed by 
the sheriff, “ returned of law.” 

On the ist day of November, 1869, complainant pur- 
chased certain Jands mentioned in the bill from the defend- 
ant in execution, Bledsoe, and then went into possession, 
and has so continued ever since, aud paid for the same 
$500, on the 26th November, 1869, and the remainder of 
the purchase-money on the 25th day of January, 1870, at 
which time she received a fee simple deed to the lands thus 
purchased. On the 21st of December, 1869, (no execution 
having issued since the 17th January, 1865,) Walker caused 
the issue of execution on his judgment, which was levied 
on property of Bledsoe, and claimed by him as exempt. 

After the Spring term, 1870, of the circuit court, another 
execution issued on said judgment, and was levied by the 
sheriff on the lands purchased by complainant, as the 
property of the defendant in execution, Bledsoe. The bill 
is filed to enjoin the sale of the land, and to correct the 
deed of Bledsoe as to certain misdescriptions of the lands 
conveyed, and which is not necessary to be further noticed. 
Bond being given, the injunction issued as prayed for. 

The defendant Walker demurred to the bill—Ist. Be-- 
cause the bill shows that at the time the purchase-money 
was paid, the judgment in favor of Walker was a lien which 
still exists, and the legal title to the land was in said Bled- 
soe; 2d. The bill shows that before the purchase-money 
was paid, the execution issued on the judgment described 
in the bill had acquired a lien on the land; id. The bill 
shows that respondent had a lien on the land at the date 
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of the purchase, and there is no offer to pay the purchase- 
money which was unpaid at the time the lien accrued. 

The chancellor sustained the demurrer, dissolved the in- 
junction, and dismissed the bill as to the respondent Walker, 
and hence this appeal. 


C. J. L. Cunnineuam, for appellant—Mrs. Thornton hav- 
ing purchased at a time when, not only an entire term, but 
over two entire years had elapsed and intervened between 
the return of the original execution and the delivery of the 
alias to the sheriff, no lien could attach as against her by 
virtue of the issue of said alias, unless she had actual no- 
tice of the process. There was no lis pendens as to her, 
either in said judgment or the writs of execution issued 
thereon.—Bouv. Law Dic. title Lis Pendens ; 1 Vern. 459; 
Center v. P. & M. Bank et al., 22 Ala. 757, 

The bill shows that Mrs. Thornton went into possession 
of the land at the time of her purchase. If, therefore, the 
issue of the alias fi. fa. could have the effect to revive the 
lien, or to creave a new lien in favor of appellee, he would 
be in no better position as to Mrs. Thornton than he would 
have been had he been simply a purchaser at the time from 
Bledsoe. The law would have charged him as purchaser 
with notice of Mrs. Thornton’s equities, and that she was 
in possession under such claim as a court of equity would 
uphold and enforce as against Bledsoe or any one holding 
under him. It was therefore obligatory upon the plaintiff 
in execution, if he desired to enforce the collection of his 
judgment out of the lands purchased by Mrs. Thornton, to 
have inquired into the nature of her possession and title, 
and notified her of his intentions. His third ground of 
demurrer is, therefore, insufficient. This view of the case 
is sustained by the authority last above cited, Center v. 
P. & M. Bank et al. 

We raise the point, under the construction of the act of 
1568 for the protection of bona fide purchasers, that after 
a sale, bona fide as to the purchaser, under the circumstan- 
ces of the purchase in this case, no lien attaches or is re- 
vived by the issue of subsequent writ or writs of execution. 
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This ought certainly to be the force and effect of the aet 
where notice of the revival of the lien is carried home to 
the purchaser. 


Norman & WILson, and Dayip Ciopron, contra. 


B. F. SAFFOLD, J.—The statute approved October 
10th, 1868, “ for the protection of bona fide purchasers for a 
valuable consideration,” is not a mere registration law, the 
essence of which is notice. 

It declares that the liens of judgments created or pre- 
served by certain acts and sections of acts, and by the Re- 
vised Code, shall be null and void against purchasers in 
good faith for valuable consideration, in certain cases. One 
of these cases is, when the property subject to the lien is 
purchased after the return of one execution and before the 
delivery of another to the sheriff, an entire term inter- 
vening. 

Want of notice and payment of the purchase-money are 
not necessary ingredients of a purchase in good faith for 
valuable consideration. The faith of a transaction involves 
the motive with which it is entered into. Thus, if a pur- 
chaser knowing of a judgment, not itself a lien, has the 
view and parpose to defeat the creditor’s execution, his 
purchase is iniquitous and fraudulent, and is void against 
the creditor, notwithstanding he may give a fuli price. But 
if his intention is pure, the sale is valid.— Beals v. Guernsey, 
8 John. 448; 8 Taunt. 678; 1 Burr. 474. Mere knowledge 
of a lien is not incompatible with good faith, because the 
purchaser may buy subject to it. 

The freedom of sale and purchase of property is as es- 
sential as the security of debts. The statute seems to have 
been intended to accomplish both of these ends. It pre- 
scribes the conditions of the lien, and protects the pur- 
chaser unless they are complied with. Without the re- 
quired precautions, there is no lien; it is null and void. 

The bill was filed to correct a mistake in a deed, and to 
obtain the protection of the statute above referred to 
against a threatened sale of the complainant’s land under 
an execution against her vendor. The demurrer to the bill 
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on the ground of failure to allege want of notice, and pay- 
ment of all the purchase-money, was erroneously sus- 
tained. : 

The decree is reversed, and the cause remanded. 





Ex Parte LOCKE. 


[APPLICATION FOR MANDAMUS. } 


1. Costs, security for, when sufficiently lodged in suit by corporation.—In 
a suit by a corporation, security for costs under section 2804 of the 
Revised Code, is sufficiently lodged with the clerk by endorsing or en- 
tering it upon the summons or complaint before they are handed to 
the sheriff to be executed. The facts of this case show that section 
2804 of Revised Code was substantially, if not literally, complied with. 


TuHIs was an original application by petition, by W. M. 
Locke et al. to this court for a mandamus, or other appro- 
priate process or writ, to compel the judge of the city 
court of Eufaula “to dismiss the action pending in said 
court in favor of the Importing and Exporting Company 
of Georgia, against petitioners, for the reason that secu- 
rity for costs was not lodged with the clerk before the com- 
mencement of the action,” &c,, the said city court having 
overruled the motion made by petitioner to dismiss said 
suit, &e. 

In support of the motion in the court below, petitioners 
proved that the complaint was written on one side of a 
sheet of “ foolscap” paper; that it filled up one side of 
said leaf of paper, and about one half of the opposite 
and only other side; and that upon this last mentioned 
side of foolscap paper, and immediately following the close 
of the complaint, security for costs appeared, as follows: 

“The plaintiff being a corporation, we hereby bind our- 
selves as security for costs in this case. 

Eufaula, April 28, 1871. Suorter & McKieroy.” 
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The record does not show that there was any written 
approval of the security for costs. 

In support of the motion, petitioners further proved 
that John Gill Shorter and John M. McKleroy, and either 
of them, were authorized by the clerk of the court in wri- 
ting to sign his name officially as clerk, &c., to all writs, 
&c., and approve all bonds, &c., for costs, &c. This 
authority was dated July 5th, 1870. It was also proved 
that John M. McKleroy, on the 29th of April, 1871, after 
having written out the complaint and the security for costs 
above mentioned, dated the same, and signed the clerk’s 
name to the summons, handed the same to the deputy 
clerk, who had been duly appointed, taken the oaths re- 
quired by law, &c., and instructed said deputy clerk to de- 
liver the same to the sheriff, which was done on the same 
day. This being all the evidence, the court overruled the 
motion. 


F. M. Woop, and J. M. Burorp, for the petitiouers.— 
1. Section 2804 of the Revised Code requires corporations, 
before commencing suit, to lodge with the clerk security 
for costs. Nothing short of a/odgment with the clerk will 
answer the requirements of this statute. 

Section 2804 of the Revised Code, as it originally stood, 
applied to ordinary suits, and required a lodgment of se- 
curity for costs with the clerk, or its endorsement upon the 
complaint. One of these things had to be done.— Ex parte 
Robbins, 29 Ala. 74. This case arose prior to the 20th of 
February, 1860, when said section 2802 was amended so 
as to allow security to be given to the officer issuing the 
writ of attachment, or endorsed upon the writ of attach- 
ment; but in construing that section of the Code before it 
was amended as above, the court held that in attachment 
cases, when the writ was issued by an officer other than 
the clerk of the court to which it was made returnable, the 
plaintiff could attach the complaint to the writ, and en- 
dorse the security upon such complaint. This would 
comply with the law. But either this or a lodgment with 
the clerk of the court had to be done. Under section 2804 
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of the Revised Code, as construed in Ex parte Robbins, 
supra, nothing short of a lodgment with the clerk, or en- 
dorsement upon the complaint, would answer the demands 
of the law; and the endorsement upon the complaint was 
good, because expressly allowed by that statute. 

Section 2504, which applies alone to suits by corpora- 
tions, is not in the alternate; only one way of giving se- 
curity for costs is provided for—that is, by lodgment with 
the clerk—and this particular mode will admit of no sub- 
stitute. The statute must receive a strict construction.— 
Ala. & Tenn. Rivers Railroad v. Harris, 25 Ala. 235. 

2. The security in the case now before the court was en- 
dorsed upon the complaint, and accepted by John M. 
McKleroy, one of the attorneys for the plaintiff, at the 
time he issued the summéns, in the name of the clerk, 
under written authority shown in the bill of exceptions. 
This was not a lodgment with the clerk within the mean- 
ing of section 2804 of the Revised Code. It can no more 
answer the demands of that section than the endorsement 
of the security upon the writ of attachment issued by an 
officer other than the clerk of the court to which it was re- 
turnable, would answer under section 2802 of the Revised 
Code before it was amended on the 20th day of February, 
1860. And in Hx parte Robbins, supra, it is expressly de- 
cided that the endorsement of the security upon the writ 
of attachment was insufficient under section 2802 of the 
Revised Code. 

3. Besides, the power to take and approve a bond for 
security for costs is an act judicial in its nature, and can 
not be delegated to an attorney either by a writing or ver- 
bally ; and the taking and approving of the security for 
costs by said McKleroy amounts to nothing. It can have 
no more validity than the judicial act performed by a pri- 
vate person appointed by a judge of a court to decide a 
given case. For this reason, if for no other, the security 
for costs, given and accepted in the manner shown by the 
evidence, is equivalent to no security, and the suit should 


have been dismissed. 
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SHorter & McKieroy, contra. 


PECK, C. J.—Section 2804 of the Revised Code, if not 
literally, was substantially complied with by the plaintiff 
in the action against the petitioners, in the city court of 
Eufaula, before the suit in that behalf was commenced. 

Security for the costs was given and entered on the com- 
plaint, which was in the office of the clerk, and actually in 
the hands of the deputy clerk, before the’ summons and 
complaint were handed to the sheriff to be executed. This 
was sufficient. 

A writ, so far as giving security for costs is concerned, 
is not considered as commenced until the summons and 
complaint are handed to the sheriff to be served.—Ala. & 
Tenn. Rivers Railroad Co. v. Harris, 25 Ala. 229. The 
sueing out the writ is the commencement of the action. 
Cox v. Cooper, 3 Ala. 256. A writ can not be said to be 
sued out until it passes from the hands of the clerk to the 
sheriff to be executed ; and security for the costs may be 
lodged with the clerk at any time before that is done. 

Let the application for a mandamus be denied, at the 
costs of the petitioners. 





DAVIS et au. vs. THE STATE. 


[INDICTMENT FOR SELLING LIQUOR TO A MINOR. ] 


1. Indictment and proceedings thereon ; when void.—An indictment found 
by a grand jury at a term of court held at a time unauthorized by law, 
is a nullity, and so are all the proceedings thereon. Such an indict- 
ment should be quashed, and after conviction thereon, judgment 
should be arrested on motion. 


AppEAL from Circuit Court of Randolph. 
Tried before Hon. L. R. Smrru. 
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The facts are sufficiently stated in the opinion. 


C. D. Hupson, for appellants. 
ATTORNEY-GENERAL, contra. 


PETERS, J.—This is an appeal from a conviction and 
judgment on an indictment for retailing, purporting to 
have been found at the spring term, in 1870, of the circuit 
court of Randolph county, in this State. The record 
shows that the said indictment was filed in said circuit 
court on the 12th day of March, 1870. There was a mo- 
tion to quash said indictment, and also a motion in arrest 
of judgment, for the reason that said indictment was found 
at a term of said court not authorized by law. 

It is known to this court that the law authorizing a term 
of said circuit court to be held on the first Monday in 
March, 1870, had been repealed on the 18th day of Feb- 
ruary, 1870, by an act of the general assembly of this 
State, entitled “an act to amend and repeal subdivision 
ten of section 750 of the Revised Code,” approved Feb- 
ruary 18, 1870.—Pamph. Acts 1869-70, p. 166, No. 159. 
This act last said appointed the time of holding the spring 
term of said court on the third Monday in February, and 
permitted it to continue for two weeks. This could not 
bring the term of the court up to the.12th day of March 
in that year. So it was evident that the court was held at 
a time not appointed by law. When this is the case the 
proceedings of the court are void.—G@arlick v. Dunn, 
42 Ala. 404; Wightman v. Karsner, 20 Ala. 446; Cullum v. 
Casey & Co., 1 Ala. 351. The indictment ought, therefore, 
to have been quashed, and the judgment ought to have 
been arrested. The learned judge in the court below erred 
in both these particulars. 

The judgment of the court below is reversed, but the 
cause is not remanded, as the proceedings in the court be- 
low are void. 
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MERRILL er at. vs. THE STATE. 


[SCIRE FACIAS ON FORFEITED BAIL BOND. ] 


1. Undertaking of bail; when not void.—An undertaking of bail ap- 
proved and taken by the sheriff under the order of a chancellor, is not 
void because the application for bail was not verified ; nor because 
proper notice was not given to the solicitor, and no writ of habeas cor- 
pus, or precept to the sheriff to produce the body of the prisoner, was 
issued. These requirements are directory, though they ought not to 
be omitted, 

2. Same ; plea, what subject to demurrer.—A plea against the rendition of 
a judgment absolute on a forfeited undertaking of bail, that the ac. 
cused appeared at the court, and was arrested on a capias issued by 
the clerk after indictment found, without more, is subject to demurrer, 


ApPEAL from Circuit Court of Randolph. 
Tried before Hon. L. R. Suira. 


Hupson, Ricuarps & Henperson, for appellants. 
ATTORNEY-GENERAL, contra. 


The facts appear in the opinion. 


B. F. SAFFOLD, J.—The appeal is taken from a judg- 
ment absolute rendered against the appellants on an un- 
dertaking of bail. One error assigned is, that the order 
of the chancellor authorizing the sheriff to take and ap- 
prove the undertaking was void. 

James A. Merrill being in jail under a commitment by 
the probate judge as an examining magistrate, charged 
with murder, made written application to the chancellor 
for bail. This petition was signed with the name of Mer- 
rill, written by his attorneys at his instance, but it was not 
verified. The chancellor, on receiving it, with a copy of 
the evidence taken on the preliminary examination ap- 
pended, made an order authorizing the sheriff to take the 
undertaking. He issued no writ of habeas corpus, or pre- 
cept to the sheriff or other officer to bring the body of the 
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prisoner before him. Notice of the intended application 
was given to the solicitor, but the hearing was at another 
time and place than that designated. 

Section 4201 of the Revised Code authorizes the appli- 
cation for a writ of habeas corpussto be made by any one 
in behalf of the prisoner. The verification is, that the 
statements are true to the best of the knowledge, informa- 
tion and belief of the petitioner. From the nature of the 
case, and the latitude allowed in the verification, the form- 
alities required must be deemed directory merely. There 
might be no statement of the application which the peti- 
tioner could verify as a witness, not even the imprison- 
ment. Nevertheless, the magistrate ought to require a 
verification to prevent imposition, and needless vexation 
of innocent persons. The chancellor obtained jurisdiction 
of the case. 

In bailable cases, where the prisoner waives an examina- 
tion into the facts, the judge may fix the amount of bail 
without notice to the solicitor or prosecutor ; though in so 
doing he must act on the presumption that the offense is 
of the highest grade.—Rev. Code, § 4270. As this charge 
was of murder, and the highest grade is not bailable, the 
matter was conducted irregularly. But shall the prisoner 
and his bail be allowed to escape the liability they volun- 
tarily assumed, on the ground that be was too guilty to go 
at large under any circumstances? All of the objections 
made by the appellants are to irregularities in their behalf. 
But the chancellor acquired cognizance of the case. He 
decided it to be bailable, and empowered the sheriff to 
take the bail, which was done. The undertaking is not 
void. 

The plea of the defendants was, that the accused ap- 
peared at the next term of the court, and was arrested by 
the sheriff on a capias issued by the clerk upon an indict- 
ment found at that term. This was demurred to on the 
ground that it did not aver authority to the clerk to issue 
the capias, or that the bail had surrendered their principal. 
The demurrer was sustained. Section 4153 of the Revised 
Code, which requires the clerk to issue writs of arrest as 
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soon as practicable after the filing of the indictment, ex- 
cepts the cases where the defendant is in custody, or on 
bail. Section 4244 declares the undertaking of bail to 
bind the parties thereto, jointly and severally, for the ap- 
pearance of the defendant on the first day of the court, 
from day to day of such term, and from day to day of 
each term thereafter, until he is discharged bylaw. These 
provisions, taken in connection with the privilege of the 
bail of surrendering the defendant whenever they desire 
to do so, compel the conclusion that the demurrer was 
properly sustained. 
The judgment is affirmed. 





HARRISON vs. HOULEY. 


[JUDGMENT BY DEFAULT—WITHDRAWAL OF APPEARANCE. ] 


1. Appearance, withdrawal of; presumption in regard to, under facts of 
this case.—Where the entry of a judgment by default recited that the 
plaintiff came by his attorney, ‘‘and the counsel of the defendant ask 
leave to withdraw their appearance, which is granted, and the defend- 
ant being cailed, came not, but made default,” &c., and this was the 
only evidence of any appearance by the defendant,—Held, on appeal, 
that it was not the defendant’s appearance that was withdrawn, but 
that of the counsei, as erroneously entered. 


AppEaL from Circuit Court of Lowndes. 
Tried before Hon. J. Q. Sura. 


The facts of the case appear in the opinion. 


R. D. Rueetey, for appellant. 
CLEMENTS & GILCHRIST, contra. 


B. F. SAFFOLD, J.—The summons was not signed by 
the clerk. The judgment entry recites that the plaintiff 
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came by his attorney, “and the counsel of the defendant 
ask leave to withdraw their appearance, which is granted, 
and the defendant being called, came not, but made de- 
fault.” The appeal is taken upon the record, and the 
above is all that is stated in reference to the appearance of 
the defendant. It was not the defendant’s appearance that 
was withdrawn. This he might have done without leave. 
The counsel withdrew their appearance for him. The 
plaintiff was present and took his judgment by default 
without requiring any explanation of the condition in which 
his case was to be placed. The only conclusion to which 
we can come, is that the appearance of counsel for the de- 
fendant was improperly entered, and on that account was 
withdrawn. A summons not signed by the clerk, will not 
support a judgment by default.—Winnemore v. Mathews, 
January term, 1871. 
The judgment is reversed, and the cause remanded. 


. 





MAYNARD vs. THE SLATE. 
[INDICTMENT FOR LARCENY OF HORSE.] 


1. Indictment; sufficiency oj-—An indictment for stealing ‘‘any horse, 
mare, gelding, colt, filly or mule,” is sufficient, without alleging the 
value of the animal taken.—Revised Code, § 3706. 

2. Same.—Such indictment is not bad, though it may consist of two 

counts, each of which charges a grand larceny, which is visited with 

the same punishment. 

Charge to jury; what not erroneous.—A charge to the jury in a prosecu- 
tion for horse stealing, that the recent possession by the accused of the 
property taken, unexplained, is evidence of guilt, is not erroneous, but 
is a proper exposition of the law. 

4, Stolen property, possession of ; by whom can not be explained.—Such 
possession by the accused can not be explained by proof intruduced by 
the accused of the declarations made by him showin; how he came 
in possession of the property stolen. This would make him a wit- 
ness in his own favor, which is not permitted.—Rev. Code, § 2704. 


ad 
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APPEAL from Circuit Court of Wilcox. 
Tried before Hon. P. O. Harrer. 


/ 
The facts appear in the opinion. 
JoHN McCaskIL1, for appellant. 
Joun W. A. Sanrorp, Attorney-General, contra. 


PETERS, J.—This is an indictment for stealing a horse, 
It contains two counts, which are in the following words: 

“The grand jury of said county charge, that before the 
finding of this indictment, Gilbert Maynard feloneously 
took and carried away a horse, the personal property of 
Jordan Pickett, against the peace and dignity of the State 
of Alabama.” 

“ And the grand jury of said county further charge, that 
before the finding of this indictment, Gilbert Maynard felo- 
neously took and carried away a horse, the personal prop- 
erty of L. W. Godbold, against the peace and dignity of 
the State of Alabama.” 

This indictment was demurred to by the accused in the 
court below, upon the ground that the indictment charged 
two distinct offenses. This demurrer was overruled. The 
accused then pleaded not guilty, and went to trial on this 
plea, was found guilty, and sentenced to the penitentiar} 
for three years. From this conviction the said accused ap- 
peals to this court. 

On the trial below, a bill of exceptions was taken by the 
defendant, from which it appears that the horse named in 
the indictment was taken from the lot of said Jordan Pick- 
ett, and when found it was in the possession of the accused. 
And it was also shown that the horse was the property of 
said L. W. Godbold. It was not shown who took the horse 
from the lot. On this testimony, the accused moved the 
court to allow his explanation as to his possession of said 
horse to go to the jury. But the court refused, and the 
defendant excepted. The court then charged the jury, that 
“if the defendant had possession of the horse said to have 
been stolen, and did not explain said possession, it was 
prima facie evidence of his guilt, and the jury might con- 
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vict if they thought proper.” This charge was excepted 
to by defendant. 

The indictment is not obnoxious to the objection raised 
by the demurrer. Generally, an indictment for larceny 
should allege the value of the property taken ; but for the 
stealing of “any horse, mare, gelding, colt, filly or mule,” 
this is not necessary, because the stealing of any of these 
animals is made grand larceny by the Code, irrespective of 
the value of the thing taken.— Sheppard v. The State, 42 Ala. 
531; Revised Code, § 3706 ; Pamph. Acts 1866-67, p. 2438 ; 
Act No. 240, § 1. 

And the offenses here charged are each grand larcenies. 
They are visited with the same punishment. - When this is 
the case, it is not error to join two such charges in the same 
indictment.— Ward v. The State, 22 Ala. 16,18; Revised 
Code, § 4125. ‘There was, then, no error in overruling the 
demurrer. 

I have carefully examined the charge of the court, and 
I find it free from error. The rule on this subject, as stated 
by East, and approved by Roscoe, is this: “ It may be laid 
down generally, that whenever the property of one man, 
which has been taken from him without his knowledge or . 
consent, is found upon another, it is incumbent on that 
other to prove how he came by it ; otherwise the presump- 
tion is, that he obtained it feloneously.”—Roscoe’s Cr. Ev. 
p. 18, marg.; Zaylor v. The State, 42 Ala. 529. And the 
accused can not prove how he came by the property by 
his own declarations, because this would make him a wit- 
ness for himself in his own case. ‘This is not permitted, 
by our law, in criminal cases.—Rev. Code, § 2704; Spivey 
v. The State, 26 Ala. 90. It is, however, required by this 
rule that the possession shall be recent ; but here the tes- 
timony shows that this was the case.—Roscoe’s Crim. Ev. 
p. 19, marg. ; 

The judgment of the court below is aflirmed ; and its 
sentence will be carried into execution as required by law. 
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EVINS vs. THE STATE. 
[CARRYING CONCEALED WEAPONS. ] 


1. Pistol, what is not within the meaning of the statute prohibiting carrying 
of concealed weapons.—A pistol that has no mainspring or other neces- 
sary parts of a lock, and can only be fired off by the use of a match, 
or in some other such way, is not a pistol, within the purview and 
meaning of the statute prohibiting the carrying of concealed weapons, 
and no person should be indicted and punished for carrying sucha 
pistol. 


AppkaL from the Circuit Court of Perry. 
Tried before Hon. M. J. Sarrop. 


The facts appear in the opinion. 


Moore & Lockett, for appellant. 
JouN W. A. SanrorD, Attorney-General, contra. 


PECK, C. J.—The defendant below was indicted under 
section 3555 of the Revised Code, for carrying a pistol con- 
cealed about his person, against the peace and dignity of 
the State. All the evidence, and the charge of the court 
given to the jury, and the charges asked by the defendant 
and refused by the court, are set out in the bill of excep- 
tions. 

The evidence shows, that the pistol carried by the de- 
fendant as aforesaid was harmless as a weapon; that it 
could not be fired off, as a pistol is usually fired off; that 
it had no mainspring, or other necessary machinery of a 
lock ; that the hammer or cock was disconnected and loose, 
and that the nipple or tube was so flattened as not to be 
touched by the hammer when down, and it was doubtful 
whether it could be fired off by a cap on the tube, &e. 

The court, on the evidence, charged the jury in substance, 
that the said pistol was a pistol within the meaning of the 
statute prohibiting the carrying of concealed weapons. 

In this we think the court erred. We hold, that a pistol, 
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to be within the purview and meaning of the statute and 
the mischief and evil intended to be prevented, must have 
such a degree of perfectness, as that it may reasonably be 
carried and used asa weapon. Itis not enough that it has 
a stock, and a barrel that may be loaded and fired off by 
a match or in some other such way. 

This was clearly not the character and condition of this 
pistol. it was certainly worthless as a weapon, and no 
sensible person would have relied upon it as a weapon to 
attack an adversary, or to defend himself. 

As this disposes of the case, we do not think it necessary 
to consider whether the charges asked by the defendant 
should or should not have been given. Let the judgment 
be reversed, and the cause be remanded for another trial. 





MURRELL vs. THE STATE. 


[INDICTMENT FOR MURDER. ] 


1. Escape of accused during trial, when may be given in evidence.—The es- 
cape of the accused from custody during a criminal trial is evidence of 
guilt, which may be given in evidence against him on a second trial 
upon the same indictment and for the same charge, when it appears 
that there was no other reason for the escape than a fear of conviction 
on the first trial. But such evidence is not conclusive, 


APPEAL from Circuit Court of Madison. 
Tried before Hon. W. J. HARALson. 


The facts appear in the opinion. 


Waker & Brickxett, for appellant.—1. The evidence 
admitted was irrelevant and illegal. Its direct tendency, 
and the only object of its introduction, was to prejudice 
the mind of the jury against the appellant, because of his 
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commission of another offense than that with which he 
was charged. The offense with which he was charged was 
committed prior to the spring term, 1¢66, of the court, 
when the indictment was found. The evidence offered and 
admitted against his objection was, that at the spring 
term, 1870, four years afterwards, while on trial of this in- 
dictment, and while the jury were deliberating on a ver- 
dict, he escaped. Flight or escape, immediately on the 
discovery or accusation of crime, is evidence against the 
party accused or suspected, but in such case there is in 
point of time a connection between the flight or escape and 
the crime. Here there was no such connection. “ Flight 
as a criminative circumstance, depends materially upon 
the éime when it takes place.”—Burr. on Cir. Ev. 474. 

2. This evidence was not only irrelevant—not having 
any connection with, or tending to elucidate the main fact 
to be proved, the appellant’s guilt of the killing of Arthur 
Brown—but its obvious tendency was to prejudice the 
jury, by placing the appellant in the odious attitude of a 
man who, charged with a capital offense, adds to that an- 
other criminal offense—an escape from the custody of the 
sheriff. The case of Boles v. The State, 24 Miss. 456, 
though not precisely in point, in principle covers this case. 


ATTORNEY-GENERAL, contra.—I. The conduct of the ac- 
eused before, at the time of, and after the perpetration of 
the crime, can always be regarded by the jury.—Burr. Cir. 
Ev. 280, 401. 

II. The flight of the prisoner is a circumstance indicat- 
ing a consciousness of guilt. The weight which the jury 
will give to the evidence of such a fact will depend some- 
what upon the time of the flight and its concomitants. If 
it occurred before accusation, it would be almost a confes- 
sion. “Fatetur facinus qui judicium fugit.” Tf it took 
place afterwards, the fact should be submitted to the jury. 
It is a part of the conduct of the accused after the com- 
mission of the crime, which it is always proper to prove. 
Roscoe Cr. Ev. 18; Martin and Flynn v. The State, 28 Ala. 
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71-81; Johnson v. The State, 17 Ala. 618-24; The People 
v. Rathbun, 21 Wend. 509-48 ; Burr. Cir. Ev. 469, et seq. 


PETERS, J.—William Murrell, the appellant, was tried 
in the circuit court of Madison county upon a eharge of 
murder, at the spring term of said court, in the year 1871. 
The trial terminated in a conviction for manslaughter in 
the first degree, and the accused was sentenced to confine- 
ment in the penitentiary for five years. From this sen- 
tence he appeals to this court, and here assigns the matters 
set forth in the bill of exceptions for error. 

The bill of exceptions shows that there had been a for- 
mer trial of the accused on the same indictment, in said 
circuit court, on the same charge, in the year 1870, when 
the jury failed to agree, and there was a mistrial. On the 
trial in this case in the court below, the learned judge pre- 
siding permitted the State to offer evidence that on the 
former trial, after the ‘‘ evidence was heard, the cause ar- 
gued, the jury charged and retired to consider of their 
verdict, and while the jury were deliberating, the defendant 
made his escape, and after the adjournment of the court 
he was again arrested.” To this evidence the defendant 
objected, but his objection was overruled, and the evidence 
was permitted to. go to the jury. It is now insisted that 
this was error. 

The escape was an attempt to flee, and it had reference 
to the charge in this case. Flight, in a criminal prosecu- 
tion, is one of the most common grounds for a presump- 
tion of guilt. And when the flight is connected with the 
offeuse charged and for which the accused is on trial, it is 
an act that indicates fear, and this fear points to guilt. 
Acts speak as well as words, and they are to be interpreted 
by the common experience of mankind. And a flight is 
universally admitted as evidence of the guilt of the ac- 
cused, though it is not conclusive.—/ohuson v. The State, 
17 Ala. 618, 624; Martin and Flinn v. The State, 28 Ala. 
71, 81; Foaley’s Case, 5 Co. 109); Burr. Cir. Ev. 472; 
Rose. Ev. 17, and notes; McNally Ev. 577. Here the at- 
tempt was to flee, and to flee from this charge. The above 
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authorities very clearly show that the action of the learned 
judge in the circuit court was free from error. 
The judgment of the circuit court is therefore affirmed, 





WRIGHT AND WIFE vs. SNEDECOR. 


[ACTION COMMENCED BY ATTACHMENT TO ENFORCE LIABILITY CF SEPARATE 
ESTATE OF NON-RESIDENT MARRIED WOMAN FOR DEBTS CONTRACTED UNDER 
SECTION 2376 OF REVISED CODE. ] 


1. Altachment ; variance between cause of action stated in affidavit, §c., 
and that stated in complaint; how may be taken advantage of.—In an 
action commenced by attachment, a variance between the cause of 
action stated in the affidavit and attachment, and the cause of action 
described in the complaint, may be pleaded in abatement. 

2. Attachment to enforce payment of debt against husband and wife, con- 
tracted under section 2376 of the Revised Code.—Whether or not an at- 
tachment can be issued against husband and wife to enforce payment 
of a debt contracted under section 2376 of the Revised Code, is an 
open question, which the court will decide when a proper case arises, 


AppEAL from Circuit Court of Greene. 
Tried before Hon. Luruer R. Sairu. 


THE appellee and his partner, Hutton, now deceased, in 
their firm name of Snedecor & Hutton, sued out an at- 
tachment against appellants, as husband and wife, on an 
affidavit that said firm had a moneyed demand, the amount 
of which could be certainly ascertained, to-wit, two hun- 
dred and forty-one dollars and thirty cents, due the first 
day of February, 1868, against the appellants, John V. 
Wright and Georgia H., his wife; and that they were 
justly indebted to said Snedecor & Hutton, inclusive of 
interest, on said moncyed demand to date, (19th of April, 
1869,) in the sum of two hundred and sixty-four dollars 
and forty-four cents; and that said John V. and Georgia 
H. Wright were non-residents, &c. The attachment, as to 
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the character and amount of the alleged debt, conforms to 
the affidavit, and commands the sheriff to attach so much 
of the estate of said John V. and Georgia H. Wright as 
would be of sufficient value to satisfy said debt and costs, 
&e. The sheriff’s return states that he had executed the 
attachment by levying the same on certain lands, describ- 
ing them as the separate property of the wife, Georgia 
H. Wright. 

The plaintiffs, by their complaint, declared under section 
9376 of the Revised Code, on an account for articles of 
comfort and support, &c., sold to the defendants, as hus- 
band and wife, suitable to the degree and condition in life 
of the family, and for which the husband would be respon- 
sible at common law. The defendants craved oyer of the 
affidavit and attachment, and pleaded the variance between 
the cause of action disclosed in the affidavit and attach- 
ment and the cause of action described in the complaint, 
in abatement. To this plea the plaintiffs demurred, and 
the court sustained the demurrer. 

There were various other rulings and a charge of the 
court to which defendants excepted, which it is not neces- 
sary, in the view taken of this case by the court, to notice 
further. The defendants now appeal, and here assign 
among other errors, the sustaining of the demurrer to the 
plea in abatement. 


Witry CoLeman, and Joun G. Pierce, for appellants. 
1, There is no law in the State which authorizes an attach- 
ment to issue in a court of law against a married woman’s 
separate estate in the first instance.—See TJalliaferro v. 
Lane, 23 Ala. 369. Nor is there any law of this State 
which authorizes an attachment to issue against a married 
woman in a court of law. It was void. 

This proceeding is attempted to be sustained under sec- 
tion 2376 of the Revised Code. 

This section has been strictly construed by this court for 
the protection of the property of married women, 

The action spoken of in this section is special and pe- 
culiar, and a different cause of action from that embraced in 
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the Code for which attachment may issue at law. If at- 
tachments are allowed under this section, it will lead in 
many instances to consequences fatal to the intention of 
the framers of the law, 

As heretofore such estates have been guarded to the ex- 
tent that before a sale of the property, there must have 
been a judgment of the court condemning it, after a trial 
showing its liability under said section. 

If a sheriff can levy on it in the first instance under at- 
tachment, in many instances where the property is perish- 
able he can and must sell before court, and before a trial, 
thereby destroying the separate estate, even if the plaintiff 
should fail in the action. | 

No demurrers will be considered except those assigned 
specially.—Rev. Code, § 2656 ; also, § 2638. And the court 
erred in sustaining the demurrer to the Ist, 2d and 3d 
pleas, as shown by the record and bill of exceptions. 
Summerlin v. Dowdle, 24 Ala. 428; Chapman v. Spence, 
22 Ala. 588; 1 Chitt. Pl. 254; Morrison v. Taylor, 2i Ala. 
779; 18 Ala. 395. 

The complaint was a total departure from the cause of 
action disclosed in the affidavit, bond, and writ of attach- 
ment. The affidavit disclosed a simple contract debt, for 
which a married woman is not bound at common law, nor 
under the law of this State; and it disclosed that Georgia 
H. Wright was a married woman. It disclosed a cause of 
action, then, for which she was not bound, although her 
husband might be, and for which she was not personally 
liable. In fact, the proceeding in any form of action at 
law is against her property, and not against her personally. 

The question is new in this State; no case in point can 
be found, where an attachment has been sued out under 
said section ; and if it can be done, it will in many cases 
put upon the sheriff the difficult task of determining before 
hand what properly constitutes the separate estate of a 
married woman. If it can be allowed, the property to be 
levied on ought to be specified in the writ of attachment. 

Under section 2376 of the Revised Code, “the liability 
of the separate estate is not to be enforced as in cases of 
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judgments operating personalter by an execution in the 
sheriff’s hands, but by the action through the judgment of 
the court rendered in that action.”—Ravesies and Wife v. 
Stoddard, 32 Ala. 603. This is conclusive to show, that in 
jthis peculiar action, the sheriff has no right to touch the . 
property of a married woman’s separate estate under exe- 
cution, nor can the action spoken of in said section be 
enforced in any, until there is a judgment of the court con- | 
demning the property. If this action can not be enforced 
by execution in the hands of a sheriff, it can not be enforced 
by attachment in the first instance. 


R. CrawForD, contva.—1. The action of the circuit clerk 
in granting the attachment on the affidavit alleged to be 
insufficient can not be reviewed in the appellate court. 

When a statement is required in no prescribed form as 
a predicate for the action of a court or judge, and asa — 
step in a remedial proceeding, conclusive upon no right of 
the party, whether that statement shall be more or less 
specific and definite, must be regarded as a matter of prac- 
tice resting in the discretion of the court of original juris- 
diction, and not a proper subject for a proceeding in error. 
Harrison & Wiley v. King, Corey & Howe, 9 Ohio St. R, 
388, p. 393. 

2. The ground for an attachment may be stated in the 
affidavit in the language of the statute, without specifying 
more particularly the facts intended to be alleged.— Coston 
v. Paige, 9 Ohio St. R. 397; Rayburn v. Brockett & Brock- 
ett, 2 Kansas, 227. 

3. If the affidavit in the case show enough to call upon 
the officer to exercise his judgment upon the weight of the 
evidence in establishing the grounds of the application, 
the affidavit on a motion to set aside the attachment for 
irregularity will be held sufficient. The same applies to a 
plea in abatement by analogy.—Furman et al. v. Walter, 
d&c., 138 How. Pr. R. pp. 856, 349. 

4, Other special facts and circumstances are only re- 
quired in affidavits on application for attachments for 
damages.—Rev. Code, § 2932. 
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5. To embody in the affidavit the allegations of the com- 
plaint, so as to prevent the alleged variance, requires cred- 
itors to swear to conclusions of law; would, in effect, 
prevent subsequent amendments of complaint or the filing 
of additional counts, for fear of new variances. 

6. The rule prescribes in effect the filing of declaration 
at commencement of attachment, whereas the Code allows 
it to be filed within the first three days of the return term. 

7. Although no affidavit or bond be filed, unless there is 
a plea in abatement to the first term, the proceeding is not 
reversible.—Code, § 2989. 

8. As to non-residents, the Code specifically requires 
certain additional allegations in affidavit.—Code, § 2933. 

9. The use of the statutory word “ demand,” in the affi- 
davit, is generic, and more comprehensive than “ debt,” or 
“ joint liability,” and includes claims on persons or in rem. 

10. The affidavit need not disclose the evidence of the 
debt, as a bond or note, or how it accrued.—Starke v. Mar- 
shall, 3 Ala. 44; Fleming v. Burge, 6 Ala. 373. 

11. The writ of attachment is for the estate of the de- 
fendant or defendants, and so run the allegations of the 
complaint, and there is no material variance between them. 

12. Appellee pleads for a liberal construction of this 
remedial statute, so as to advance its manifest intent. 
Code, § 2990. 

13. It is submitted that there can be no abatement be- 
cause of defective affidavit.—Code, § 2989. 

14. The sheriff levied on said separate estate mentioned 
in the declaration, and the alleged variance did not mislead 
him. 

15. The defense as to variance is eminently technical, and 
totally destroys the remedy of a creditor against the sepa- 
rate estate of a non-resident married woman. 


PECK, C. J.—The court below erred in sustaining the 
demurrer to the plea in abatement. It is a general rule of 
pleading, that the declaration must correspond with the 
process. If the writ discloses one cause of action, and the 
plaintiff declares on substantially a different cause of ac- 
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tion, the defendant may plead the variance in abatement. 
Summerlin v, Dowdle, 24 Ala. 428; Curry & Co. v. Payne, 
adm’r, 3 Ala. 154; Turner et al. v. Brown et al., 9 Ala. 866; 
Palmer v. Lesne, ib. 748. 

Although I have not been able to find, in our Reports, a 
case in all respects like the present, sustaining a plea in 
abatement for a variance between the affidavit and attach- 
ment and the complaint, I find many cases in principle 
analogous to it. In the case of Burt v. Parish, (9 Ala. 21,) 
it is decided, that defects in the bond and affidavit made on 
sueing out an attachment are not available on error, unless 
the exception has been taken by plea in abatement in the 
court below. So in Jones v. Pope, (6 Ala. 154,) it is held, 
that the want of a bond and affidavit, in a suit commenced 
by attachment, must be taken advantage of by plea in 
abatement. Again, in the case of Cobb v. Force, Brothers 
& Co., (6 Ala. 460,) the court decides, that in an attach- 
ment by one non-resident against another, the affidavit 
should show that the defendant has not sufficient property 
within the State of his residence to satisfy the debt, within 
the knowledge or belief of the person making the affidavit, 
and if it fails to do this, the defect is sufficient to abate the 
attachment when pleaded. And in the case of Roberts v. 
Burke, (6 Ala. 348,) it is held, that where a suit is com- 
menced by attachment, the attachment is the initiatory pro- 
cess in the cause, and a variance between it and the declar- 
ation can not be reached by a demurrer, thereby clearly 
intimating that it might be by a plea in abatement. With- 
out citing other cases on this subject, we hold, that a ma- 
terial variance between the cause of action stated in an 
affidavit and attachment, and that described in the com- 
plaint, may be pleaded in abatement. If a variance be- 
tween the writ and declaration is a good ground for a plea 
in abatewent, there is no good reason why it should not 
be for a variance between the affidavit and attachment, and 
the complaint. 

In this case, the variance between the cause of action 
described in the complaint, and that stated in the affidavit 
and attachment, is manifest and material. That stated in 
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the affidavit and attachment creates a joint common-law 
liability against the defendants, to which the coverture ig 
a good defense as far as the wife is concerned ; whereas, 
the cause of action described in the complaint is special 
and peculiar in its character, and has no ‘existence in- 
dependent of section 2376 of the Revised Code. By 
that section, a new action unknown to the common law is 
given to a creditor, against husband gnd wife, to enable 
him, without being compelled to resort to a court of equity, 
to subject the separate estate of the wife to the payment 
of his debt, provided it be a debt of the character described 
in said section of the Code. 

The view which is here taken of this question disposes 
of the case, and renders it unnecessary to decide the oth- 
ers raised by the bill of exceptions. They will probably 
not arise on another trial. One of these questions is, can 
an attachment be issued against husband and wife, to en- 
force the payment of a debt contracted under said section 
2376 of the Revised Code? So far as we know, this ques- 
tion has never, before this, been presented in this court for 
decision, and, as it is a new question, and can not be said 
to be free from difficulty, and not required to be now de- 
cided, we prefer to leave it an open question, to be disposed 
of when a case arises making its decision necessary. Let 
the judgment of the court below be reversed, and the cause 
remanded, &c. 





OXFORD TRON CO. vs. SPRADLEY. 


[ACTION ON PROMISSORY NOTE. } 


1. Section 2682 of Revised Code; to what applies. —Section 2682 of the Re- 
vised Code applies to written instruments, the foundation of the suit, 
purporting to be made by a corporation defendant, its agent or attor- 
ney, in like manner as it applies to instruments purporting to be made 
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by natural persons, &c., and must be received in evidence without 
proof of the execution, unless the execution thereof is denied by plea 
verified by affidavit. 

2, Manufacturing and other corporations; what powers have.—Manufac- 
turing and other like corporations in this State, unless expressly pro- 
hibited by their charters, may borrow money, and make and receive 
promissory notes and bills of exchange, in carrying on their lawful bu- 
siness. The presumption is in favor of the validity of notes and bills 
of exchange made by and to such corporations, and that they are made 
in the lawful course of their business, until the contrary is shown. 

3. Promissory note; what voidi—A promissory note by an iron company 
for money or other thing loaned to it, to be used by the company in 
erecting iron works and making iron for the late Confederate govern- 
ment for military purposes in carrying on the late rebellion against the 
United States, if known to the lender at the time of the loan, is illegal, 
against public policy, and no action can be maintained on it. : 

4. Corporation aggregate; what, admits corporate character of.—Where 
the defendant is sued as a corporation aggregate, the appointment of 
an attorney, and an appearance entered by him, is an admission of 
record of the corporate character of the defendant. 


AppkaL from Circuit Court of Calhoun. 
Tried before Hon. Wu. L. Wuirtocx. 


THIS was an action commenced by appellee against the 
appellant on promissory note, a copy of which is as fol- 
lows: 

$1540.00. OxrorD Iron Works, 

April 7th, 1863. 

“On demand we promise to pay to M. D. C. Spradley, or 
order, one thousand five hundred and forty dollars, for 
value received, with interest at the rate of eight per cent. 
per annum. 

“OxrorD Iron CoMPANy, 
“ Per RicuarD L. CAMPBELL, President.” 

The complaint is in the form given in the Revised Code 
for “action on promissory note by payee against maker,” 
and states that the note was made by the defendant. Ser- 
vice having been duly executed, the defendant appeared by 
attorney, and pleaded in short by consent— 

“Ist. Nu tiel corporation. 

“9d. The note sued on was given for an illegal consid- 


eration. 
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“3d. The note sued on was given in consideration of one 
thousand five hundred and forty dollars of Confederate 
treasury-notes loaned by plaintiff to defendant, and with- 
out any other consideration, and said treasury-notes were 
not of any value when loaned by plaintiff to defendant, 
and were not of any value when plaintiff’s supposed cause 
of action accrued on said note. 

“4th. Failure of consideration. 

“5th. Non assumpsit.” 

No replication was filed by the plaintiff, so far as the 
record shows, and no further notice seems to have been 
taken of the pleas, although the judgment entry states that 
the parties came by their attorneys, and issue being joined, 
thereupon came a jury,” &ce. 

The plaintiff offered in evidence the note, and the de- 
fendant objected to its admission—Ilst. Because the note 
on its face is the individual note of R. L. Campbell, and 
not the note of defendant. 2d. Because the execution of 
the note is not proved. 3d. Because the agency or official 
relation of Campbell to defendant was not proved. 4th. 
Because it is not shown that defendant had the capacity to 
contract, or Campbell the power to bind it. 

The court overruled these objections, and defendant ex- 
cepted. The plaintiff then read the note in evidence to 
the jury, and there rested his case. 

It appears from the bill of exceptions that the plaintiff 
desired one Knox to get employment for him with the Ox- 
ford Iron Company, as he would thus be exempt from ser- 
vice in the Confederate army ; that he went into the em- 
ployment of the company in November, 1862, before the 
works had been so far completed as to make iron, and re- 
mained until the close of the war in 1865; that the com- 
pany commenced turning out iron in June, 1863 ; that at 
the time he went into the service of the company, plaintiff 
had been informed that defendant was erecting its works 
to make iron for the Confederate government, to aid in 
carrying on the war then being waged against the United 
States ; that it was generally known among the employees 
and persons in the county and neighborhood, that the 
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company was building its works to furnish iron to the Con- 
federate government for use in its military operations. It 
further appeared that plaintiff held a note on one Harral- 
son, which the president of the company told plaintiff the 
company would take, collect, and use the money so col- 
lected in defraying the expenses of the company, and give 
the company’s note therefor. The plaintiff assented to 
this, sent Harralson’s note to Selma for collection, and 
shortly afterwards received therefor the note sued on, 
which was executed by Campbell in plaintiff’s presence. The 
company used the money so collected in paying its liabili- 
ties and defraying its expenses. The proof was conflicting 
as to whether the note sued on was given for the note on 
Harralson, or for the Confederate money collected on it. 

The court, against the objection of the defendant, per- 
mitted the clerk to the judge of probate of the county of 
Calhoun to testify that he was clerk in 1862 and 1863, and 
as such recorded the articles of association between Wood- 
son, Knox and others to form a corporation called the Ox- 
ford Iron Company, for the manufacture of iron. The ar- 
ticles, when recorded, were taken from the office by a per- 
son'’who was not remembered. The record was destroyed 
15th July, 1864, by fire, and witness remembers nothing of 
their contents. The books of the company were all de- 
stroyed by the United States forces, who burnt the works 
in 1565, except one book produced in court. The defend- 
ant waived notice to produce the articles of association, 
but objected to and excepted to the admission of the evi- 
dence in relation to them. 

Among other charges asked, the defendant asked the 
following: 

“Tf the jury believe from the evidence that Woodson, 
Knox and others executed and acknowledged, and caused 
to be recorded in the probate court of Calhoun county, ar- 
ticles of association or agreement for the promotion of a 
corporation by the name of the Oxford Iron Company, for 
the manufacture of iron, which was done in the last of the 


’ year 1862, or early in 1863, that this did not create a cor- 


poration.” 
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This charge the court gave with the qualification—“ But 
if the jury believe that said corporation went into opera- 
tion and manufactured iron, it would be a corporation.” 

To the refusal to charge as requested, and to the giving 
of the charge as qualified, the defendant excepted. 

“5, That if the jury believe that the plaintiff loaned 
money or a note on Harralson to the defendant, with the 
knowledge that the proceeds of the note or money was de- 
sired by the defendant to enable it to erect iron works to 
manufacture iron for the Confederate government, to be 
used for military purposes by the Confederate government 
in the late war between the United States and the Confed- 
erate States, and the note sued on is given in consideration 
of the money or note so loaned by the plaintiff to the de- 
fendant, then the plaintiff can not recover in this action.” 

“6. That if the jury believe that the plaintiff let the de- 
fendant have money, or a note on a third person, with a 
knowledge that such money or note, or the proceeds of the 
note, was obtained by the defendant to enable the defend- 
ant to make iron for the Confederate government to be 
used for military purposes in the late war between the 
United States and the Confederate States, and the said 
money or note was so used in making iron, and the con- 
sideration of the note sued on is money or a note ona 
third person so obtained by the defendant of the plaintiff, 
then the plaintiff can not recover in this action.” 

The court refused to give either of these charges, and 
the defendant excepted. 

The jury found a verdict in favor of the plaintiff for 
$1,788.71, and defendant appeals, and here assigns among 
other errors— 

Ist. The admission of the evidence in relation to the ar- 
ticles of association or agreement for the formation of the 
corporation. 

2d. The refusal to give the 5th and 6th charges asked 


by the defendant. 


JouN T. Herwin, for appellant. 
(Appellant’s brief did not come into Reporter’s hands.) 
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Foster & Forney, for appellee.—1. There was no plea 
verified by affidavit denying the execution of the note sued 
on. It purported to be made by the defendant, per Camp- 
bell, president of the company, and must therefore be re- 
ceived as evidence of the debt sued upon, and that it was 
made on sufficient consideration.— Ala. & Flor. Railroad v. 
Watson, 42 Ala. 74; Ala. & Miss. Railroad Co. v. Sanford 
& Rice, 36 Ala. 704; Ala. Coal Mining Co. v. Brainard, 
35 Ala. 476; Valladega Ins. Co. v. Landers, 48 Ala. 

2. A corporation is liable for contracts made by its 
agents, and also upon a promissory note. If a note has 
been given in a manner not authorized by law, or for an ille- 
gal purpose, that must be shown by the defense. The pre- 
sumption of law is that the note is legal, and the corpora- 
tion was authorized to make it.—3.Wend. 94; 7 Cowan, 
540; 1 ib. 513; 2 ib. 664. 

3. If a person assuming to act as agent of a corpora- 
tion, but without legal authority, make a contract, and the 
corporation receives the benefit of it and use the property 
acquired under it, such acts will ratify the contract and 
render the corporation liable. The defendants must show 
that they had no power to borrow money under their char- 
ter.—1 Pick. 372; 19 Johns. 64. 

4. A corporation is bound by the same implications and 
inferences as a natural person ; it may appoint, and such 
appointment will be inferred by such acts as create a pre- 
sumption of agency, or by a ratification of his acts. The 
declarations of the agent in making a contract are evi- 
dence, not because he may be a member or an officer of 
the corporation, but because he is agent.— Bates & Mines 
v. Bank of Alabama, 2 Ala. 451. 

5. They are liable upon an implied assumpsit, as well as 
an expressed one.—16 Vermont, 86. 

6. If authorized by their charter to contract in a par- 


ticular mode, they may by practice render themselves liable 
Walter v. 





on instruments executed in a different mode. 
Derby, Friley & Co., 2 Cowan, 260. 


7. This defense of illegal consideration as between plain- 
tiff and defendant, in the language of Lord Mansfield, 
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“sounds at all times very ill in the mouth of the defend- 
ant.” —Chitt. on Con. 658. The presumption of law is in 
favor of the legality of the contract. If it is susceptible 
of two meanings, one legal and the other invalid, that in- 
terpretation shall be put on it which will support and give 
operation to the contract. It is for the party who takes 
the objective to prove it, although the burden is thrown on 
him to establish a negative. And the proof should be 
positive and clear.—Chitt.on Con, 659. 

If, then, the consideration of this contract was not ille- 
gal—as the jury under the ruling of the court says it was 
not; if the promise to pay the amount was not illegal— 
and it is not pretended that it was; if it was no part of 
the contract, and the defendant had uo intention or pur- 
pose to aid the rebellion, a bare knowledge of the illegal 
purpose to which the money was to be applied by the de- 
fendant can not vitiate the contract. The consideration, 
promise and purpose of the contract being valid, that in- 
terpretation shall be put upon the contract that will give 
it operation. If the contract, as in this case, is free from 
vice, it can not be avoided on the ground that it may prob- 
ably facilitate an illegal transaction. If no part of the 
consideration or promise was illegal, the contract is not 
invalid, although the plaintiff knew the defendant was en- 
gaged in an illegal pursuit, and although the agreement 
might tend in some degree to facilitate the illegal opera- 
tion and business of the company.— De Groot vs. Van Dusen, 
17 Wend. 170. 


PECK, C. J.—1. Under the pleadings in this case, the 
note, or copy of which is given in the bill of exceptions, 
was properly admitted in evidence, without proof of its 
execution. The suit is against the defendant as a corpo- 
ration, and the complaint states that the note was made 
by the defendant. It is signed thus: 

“ Oxrorp Tron Company, 
Per Richard L. Campell, Pres’t.” 
It purports to be the note of the corporation defendant, 
made by its agent, the president of the company, and is 
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the foundation of the suit. There was, therefore, no error 
in permitting it to be read to the jury without proof of its 
execution, as its execution was not denied by a plea verified 
by aflidavit—Rev. Code, § 2682; Ala. Coal Mining Co. v. 
Brainard, 35 Ala. 476; Ala. & Miss. Rivers Railroad Co. v. 
Sanford, 36 Ala. 703. In the first named of these cases, 
it is held, that said section 2652 applies not only to cases 
where the instrument purports, on its face, to be executed 
by the defendant, his partner, agent, or attorney, but also 
where the complaint states it to have been so made. This 
disposes of the three first objections of the defendant to 
the reading of the note to the jury. 

The fourth objection is, that it was not shown that the 
corporation defendant had the capacity to contract, or 
that Campbell, the president, had the power to bind it. 
The latter part of this objection is substantially like the 
third, and is therefore already disposed of. The other 
part of the objection, as to the capacity of the defendant 
to contract, is not well taken. 

There are certain powers and capacities incident to 
every private corporation ; among these is the capacity to 
sue and be sued, to take and grant property, to contract 
obligations, and do all other acts, not inconsistent with its 
charter, as natural persons may.—Angell & Ames on Corp., 
2d ed., pp. 65-6. These powers may be freely exercised, 
whenever their exercise is essential to the accomplishment 
of the objects and purposes for which a corporation is 
created. An express authority is not required to confer 
on a corporation the right to draw, indorse, or to accept 
bills of exchange, or to make or receive promissory notes, 
provided the exercise of such a power is not obviously 
foreign to the purposes of its creation.—Angell & Ames, 
192-8. And it will be implied, if not expressed, whenever 
it is directly or indirectly necessary to accomplish the pur- 
poses of its charter. 

Under our general credit system, and the manner and 
modes of doing business, the success and prosperity of 
manufacturing corporations, and other enterprises of like 

8 
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character, would be greatly impeded and embarrassed, if 
not utterly destroyed, without the capacity and powers to 
contract debts, borrow money, and make and receive bills 
of exchange and promissory notes. Therefore, these pow- 
ers will be inferred, where there are no prohibitions to the 
contrary in their charters. The presumption is in favor of 
the validity of notes made by or to such corporations, and 
that they are made in the lawful course of their business, 
until the contrary is proved.—Angell & Ames, 198; The 
New York Firem. Ins. Co. v. Sturges, 2 Cowan, 664. 

2. In the case of the Oxford Lron Company v. Quinchett, 
44 Ala. 48/, we held that “ a contract made during the late 
rebellion, to loan or hire mules to a party known, at the 
time, to be engaged in the manufacture of iron for the late 
Confederate government, with a knowledge on the part of 
the bailor that said mules are wanted by said party, and 
are borrowed or hired by him to be employed in the manu- 
facture of iron for said Confederate government, to be 
used by said government for military purposes, in carrying 
on said rebellion against the United States, is in violation 
of public policy, and void; and no action can be main- 
tained on the same.” 

We can see no substantial difference, in principle, be- 
tween that case and the present. ‘The evidence in this 
case tends to show that the note sued on was given for 
money loaned, or for a note that the plaintiff held on one 
Haralson, which he left the company to collect, and when 
collected the money was to be used by the company in 
erecting its iron works, and in making iron for the Confed- 
erate government, for military purposes, and to aid it in 
carrying on the rebellion against the United States, and 
that this was known to the plaintiff. 

The plaintiff was examined as a witness in his own be- 
half, and among other things, stated that when he went 
into the employment of the defendant in 1862, he had been 
informed that the Oxford Iron Company was erecting its 
own works to make iron for the Confederate government, 
to be used for military purposes against the United States. 
He also stated that the note on Haralson was the consid- 
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eration of the note sued on; that R. L. Campbell told him 
that the company would take the note on Haralson and 
collect it, and give the plaintiff the company’s note for the 
amount of said note, and use the money collected on Har- 
alson’s note in defraying the expenses of erecting the iron 
works. This, with the other evidence in the case, we think, 
tends to show that the note sued on was made upon an 
illegal consideration, and formed a part of a transaction in 
violation of public policy. Therefore, the fifth and sixth 
charges asked by the defendant were proper charges, and 
should have been given, that the jury might have deter- 
mined the true character of the entire transaction between 
the parties. 

This defense on the part of the defendant and the per- 
sons composing the corporate body, we readily admit, is 
dishonest, unconscientious and immoral, and is not allowed 
for its or their sake, but is permitted solely on principles 
of public policy. If the plaintiff has made an illegal con- 
tract with the defendant, the courts can not, without a 
violation of judicial propriety, help him to enforce it. 

3. The question as to the corporate character of the de- 
fendant is not properly raised on this record. The plea of 
nul tiel corporation, where a defendant is sued as a corpo- 
ration aggregate, is an inappropriate plea, and an incon- 
sistency in itself. We find no precedent for such a plea in 
such a case, nor any case in which it has been pleaded. 
The appointment of an attorney, and an appearance by 
him for the defendant, is an admission on the record that 
the defendant is a corporation ; therefore, if the court has 
been mistaken in any of its charges on this subject, it i is 
an error that does not prejudice the defendant. 

For the errors above noticed, let the judgment of the 
court below be reversed, and the cause remanded at ap- 
pellee’s costs. 
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SHROPSHIRE vs. BURNS, Apw’r. 


[ACTION ON PROMISSORY NOTE GIVEN BY MINOR FOR PURCHASE OF HORSE, 
AND SOLD BY ADMINISTRATOR AFTER HIS DEATH. | 


1. Infant, contract of ; generally voidable, not void.—Generally in this 
State, the contracts of an infant are voidable, but not void. And such 
contracts may be affirmed or avoided by such infant atter he becomes 
of age. 

2. Infancy, defense of ; by whom only can be pleaded.—Infancy is a per- 
sonal privilege, and it ean only be taken advantage of by the infant 
himself, or by his personal representative. 

3. Infant, ratification of contract of ; what will amount to.—In like man- 
ner, the infant or his personal representative may affirm and ratify his 
contracts after he becomes of age ; and the acts which will amount to 
ratification by an infant himself, will amount to a ratification after his 
death by his administrator or executor. 

4. Same.—If a minor above the age of twenty, but under the age of 
twenty-one years, purchase a horse and give his promissory note for 
the purchase-money, and the horse is delivered to him, and the minor 
then dies before he attains his majority, and the horse comes into the 
possession of the administrator of the infant’s estate, who sells the 
horse as the decedent’s property, with a full knowledge that it had 
been so purchased by the infant, and had not been paid for, this is a 
a ratification of the sale. 


AppEAL from Circuit Court of Dallas. 
Tried before Hon. B. L. WHEELAN. 


The facts are sufficiently stated in the opinion. 


Pettus & Dawson, for appellant.—The contracts of in- 
fants, not made for necessaries, are generally voidable, not 
void, and may be ratified by the infant after he is of age. 
1 Pars. on Cont. 243; Chitt. on Cont. 145-6, and notes. 
A promise to pay the debt, made to the creditor, is gen- 
erally a ratification ; and there are acts from which such 
promise will be inferred. If an infant have the property 
purchased, after attaining his majority, and sell it, he 
thereby ratifies the contract of purchase, and the law in- 
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fers a promise to pay.—Chitt. on Cont. 145-6; 1 Pars. on 
Cont. 268, 271, 272. 

The contract of an infant may be ratified by his admin- 
istrator. The case of Jeffords, Adm’r, v. Ringgold & Co., 
6 Ala. 544, is directly in point. There, as here, the infant 
died under age, and his administrator ratified the contract. 

It being, then, settled that an administrator of an infant 
may ratify the contracts of his intestate, without any new 
consideration, it is a uecessary inference that any act 
which, if done by the infant, would be a ratification, will, 
when done by the administrator, be also considered a rati- 
fication of the contract. In fact, this necessarily follows 
from permitting the administrator of an infant to plead 
his infancy. 

In this case, the infant died in possession of the horse 
purchased by him ; and the defendant, as the administrator 
of the infant, took the horse and sold him, knowing at the 
time all the facts of the case. This sale alone was a rati- 
fication. The court, in the first charge given, says in sub- 
stance, that no act will amount to a ratification, unless the 
defendant intended to ratify the contract. This rule ap- 
plies only to mere promises ; but there are many acts from 
which a ratification will be absolutely deduced, without 
any regard to the intent. If an infant buy a horse and 
retain him after age, and payment should be demanded 
and refused, and then the plaintiff demand the horse and 
a rescission of the contract, and this also be refused, no 
intention to ratify could be inferred ; yet this would be in 
law a complete ratification.—1 Pars. on Cont. 270-i. But 
the court not only charged that the intention to ratify must 
be proved, but the charges deny to the jury the right to 
infer that intention from the sale of the horse. 


ALEXANDER WHITE, contra.—Under the law, the adminis- 
trator was bound to take into possession a horse left by 
his intestate, and claimed by him as his property; and as 
whatever is done by an administrator, unless shown to the 
contrary, must be presumed to be lawfully done, the court 
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must assume that he sold him under an order of court and 
in conformity and obedience to law. 

These acts had no reference, as a matter of fact, to the 
contract between appellant and the intestate of appellee ; 
it does not appear that defendant knew of the existence of 
the note, or that the plaintiff looked to him for payment 
of the note. It is not shown that defendant gave any 
assent of the mind to the act done by the infant in giving 
the note, nor that he ever thought of it. 

Ratify, signifies ‘‘ to approve, to sanction.” Ratification 
is the act of ratifying something done by another.—Webster’s 
Dict., Ratification, and Ratify. In sanctioning or epprov- 
ing an act done by another, there must be recognition in 
the mind of the act done, or else a man can approve some- 
thing he knows nothing of, or does not think of. That is, 
that he can give the assent of his mind to a thing without 
knowing what it is that he assents to. This is an impossi- 
bility and absurdity. 

The law requires the assent of the infant himself, when 
made after he comes of age, to be precise and explicit. 

There must be such a promise to pay, or such express 
acts, as would be equivalent to a new contract.—Bingham 
on Infancy, 67 ; Chitt. on Cont. 146. 

The promise must be to the party in interest, or to his 
agent. 

It must be voluntary, free, and with a full knowledge 
that he would not be liable-—Bingham on Infancy, 68, 
note 6 ; Story on Cont. § 70. 

It can not reasonably be assumed that an administrator 
of an infant would be held to have ratified an act of the 
infant, when the same act would not have been a ratifica- 
tion by the infant, had he lived. 

The act by which the administrator is sought to be 
charged, is the sale of the horse. 

This alone would not have bound the infant ; certainly 
not, unless he had sold him after he came of age. 

No binding ratification of a contract can be made by an 
infant until he comes of age.—Story on Cont. § 68; An- 
nual Dig. 24, 339, § 10; 16 N. H. 385. 
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This is an executory contract ; and as to such there must 
be not only an acknowledgment of liability, but an express 
promise, voluntarily and deliberately made by the infant, 
upon his arriving at the age of maturity, and with the 
knowledge that he is not legally liable-——Story on Cont. 
§ 69; Curtin v. Patton, 118. & R. 305; Obin v. Hondlett, 
13 Mass. 237; Boston Bank v. Chamberlain, 15 Mass. ; Rob- 
bins v. Laton, 10 N.H.561; Rainsford v. Rainsford, 1 Spears 
Eq. 385; Z'ucker v. Montain, 10 Peters 73; Jackson v. Car- 
penter, 11 John. 587; 2 Kent Com., top page 264, mar. 2383, 
note (a). 

The same evidence ought to be required of the ratifica- 
tion of a voidable contract after full age, as of the execu- 
tion of a void one.—Rogers v. Hund, 4 Day, 57. 

There must be some act of the infant after he reaches 
maturity, showing an intention to ratify ; mere omission to 
ratify is not sufficient.—2 Kent Com., top page 264, note 3; 
Wallace v. Lewis, 4 Harring. R. 75; Harris v. Cannon, 
6 Geo. 382; Scott v. Buchanan, 11 Humph. 468; Tibbitts v. 
Gerrish, 5 Fort, (N. H.) 41; Ta/t v. Sergent, 18 Barb. 320; 
Thurlow v. Gilmon, 40 Maine. 

Declaration must be very clear, and with a view to ratifi- 
cation, to be sufticient.— Hoyle v. Stow, 2 Dor. & Battle, 32v. 

An infant can not bind himself for necessaries, when he 
has a parent or guardian to supply his wants.—Hull v. 
Connoley, 3 McCord L. R. 6; Guthrie v. Murphey, 4 Watts, 
80; Edwards v. Higgins, 2 McCord Ch. 16; Khin v. Lar- 
ramore, 2 Paige, 41); Warling v. Toll, 9 John. 141; Mor- 
tara v. Hall, 6 Sim. 465; Bainbridge v. Pickering, 2 Bl. Rep. 
1325. 

Here it is shown that he had a guardian who supplied 
him in the very particular, (a horse,) and who objected to 
this purchase because he had supplied him.—Cooke v. 
Deaton, 3 C. & P. 114. 

It is not necessary in this case to decide whether an ad- 
ministrator can in any case aflirm the act of an infant in- 
testate who died without attaining his majority, but only 
whether the facts in this case constitute a ratification. 

The following is, however, respectfully submitted in ref- 
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erence to the case of Jefford, adm’r, v. Ringgold & Co., 
6 A. R. 544: 

In the head-note it is said that the administrator of an 
infant may verbally ratify the act of the infant, when the 
proof showed that the note was given for a house and lot 
in Lowndesborough, and that the defendant had received 
a deed for the house and lot. This deed could not have 
been made to a dead man, and must have been made to 
the defendant. Here was a distinct and direct act of re- 
cognition of and taking a benefit to himself personally 
under the contract; after this, he may have been estopped 
from saying that the contract was not valid, but would this 
have been binding upon a subsequent administrator? The 
deed to the defendant as administrator would vest no title 
in the estate. An administrator is not authorized to re- 
ceive a deed for the estate he represents. The deed 
should be made to the heirs ; and it is only in certain stat- 
utory contingencies that an administrator has anything to 
do with the lands, and never has anything to do with 
taking title to them. In that case, then, he was not only 
doing a thing in taking the deed not required by law, but 
a thing not authorized by law, and put himself in a posi- 
tion in which he could be estopped from denying the valid- 
ity of the contract, because he went beyond the line of 
his duty as administrator expressly to affirm the contract. 
The question occurs, could he bind the estate by taking, 
ander a contract of his intestate, property to himself indi- 
vidually ? In taking the deed he was necessarily informed 
of the contract, for it had direct and special reference to 
the contract and the parties to the contract. 

An administrator succeeds to the rights and liabilities 
of his intestate, but this does not give to him the right to 
enlarge the liabilities of his intestate, nor to make valid 
that which is voidable. 

Ratification must be of an act done in infancy, after ar- 
riving at adult age. I mean ratification by the party him- 
self. 

The first thing is, an act done by the party while under 
the age of twenty-one years of age. The next is, a ratifi- 
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cation of that act after he is twenty-one years of age. 
The party dies before he arrives at twenty-one years of 
age; he therefore never becomes of age; he is, and always 
must be, an infant. 

Now, he could not ratify himself, if living. Can his ad- 
ministrator, as his representative, do that which he himself 
could not do? 

The administrator is his representative, as he was when 
he died, not as he would have been had he lived longer. 
The administrator of an infant can not, by lapse of time, 
become the administrator of an adult; nor can he, in his 
representative capacity, attain or impute to one who died 
an infant, the majority which he would have attained had 
he lived. 

In this case, there was a full knowledge that the guardian 
of the infant disapproved of the purchase ; and appellant 
took the infant’s note, with security, which was perfectly 
good, lies by and allows the administrator to sell the horse 
as belonging to his intestate, without a notice of any claim 
for the horse, or upon the administrator, and attempts to 
fix upon him a ratification of the note of the infant by an 
act in the doing of which he never thought of the note, 
and it is not shown that he knew there was such a note, 
and which act was in the direct line of his duty as admin- 
istrator. 

If this be the law, that a mere sale by an administrator 
of property of his infant intestate, is to be regarded, “ pro- 
priore vigore,” as a ratification of the voidable purchase of 
the infant, then the administrator is in effect deprived of 
the right to disaflirm, and compelled to affirm, at least as 
to all contracts of which he was not advised as to the 
perishable property of the infant. He is required by law 
to sell it, or to distribute, (and distribution would have the 
same effect as an act of ratification as a sale,) and in either 
event, according to the rule laid down by the appellant’s 
counsel, he would be liable. 

In such case, all that a creditor on such a contract as 
this would have to do, would be to lie by until the admin- 
istrator had sold or distributed the property, and then sue 
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the administrator, and prove that he had sold or distribu- 
ted the property. 


PETERS, J.—This is an action at law founded on a 
promissory note, with security, made by an infant for the 
purchase-money of a horse. The infant died in possession 
of the horse before attaining his majority, and the admin- 
istrator of his estate, who is the appellee in this court, 
took possession of the horse after his intestate’s death, as 
a part of his estate, and sold him as such, and converted 
the proceeds of the sale to the use of the estate which he 
represented. The proof also shows that the infant and 
the vendor of the horse were both warned by the infant's 
guardian, who is another person than the administrator, 
that the horse would not be paid for by the guardian if 
sold to his ward. It also appeared that the infant owned 
a pony horse before the purchase of the horse in contro- 
versy in this case, and that his estate consisted in one- 
fourth interest in twenty negro slaves, and four thousand 
dollars in cash in his guardian’s hands. And when the 
purchase was made he was above twenty years of age. 

Upon these facts the court was asked by the plaintiff to 
charge the jury on the trial below, that if they “ find from 
the evidence, that on the 1zth day of September, 1860, 
the plaintiff sold and delivered a bay horse to R. I’. Burns, 
the defendant’s intestate, and that the note read in evi- 
dence was then and there executed by said R. F. Burns 
and R. E. Perry for the price of said horse; and that at 
the time of said sale of said horse, said R. F. Burns was 
under twenty-one years of age and over twenty years of 
age; and that said R. F. Burns took said horse at the time 
of the sale, and kept and used said horse until the said 
Kt. F. Burns died ; and that said R. F. Burns died in the 
fall of 1860, and under twenty-one years of age; and that 
after the death of R. F. Burns, this defendant, as the ad- 
ministrator of said R. F. Burns, knowing all the facts in 

reference to the giving of said note and the purchase of 


said horse, and that said note had not been paid, took: 


possession of said horse as such administrator, and sold 
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said horse as such administrator ; then the plaintiff is en- 
titled to recover the value of said horse and interest 
thereon, not exceeding the amount of the note and interest 


' thereon.” This charge was refused, and the plaintiff ex- 


cepted. In this the learned judge of the court below 
erred. 

For a long series of years our distinguished predeces- 
sors in this tribunal have treated the contracts of infants, 
jn this State, as voidable, and not as void.—F'reeman v. 
Bradford, 5 Port, 270; Slaughter v. Cunningham, 24 Ala. 
460; Manning v. Johnson, 26 Ala. 446; Clark & Co. v. 
Goddard 39 Ala. 164. But the contract of a minor can 
be avoided only by himself or his personal representative. 
It is a personal privilege, and only the person to be pro- 
tected by it, or his administrator or executor, in such case 
as he can make a will, can avoid or affirm it.—Jefford v. 
Ringgold, 6 Ala. 544; Rev. Code, §$ 1910, 1916. And if 
the administrator or executor of the infant means to avoid 
or repudiate the contract made by the minor, he must do 
so in like manner as the minor would be required to do. 
If he fails to do this, the same rule which applies to a 
ratification or affirmance by the infant applies to him. 
6 Ala. 544, supra. Here the administrator retained pos- 
session of the horse after the death of the infant, and sold 
it as a part of his estate in his hands to be administered. 
Such acts would have bound the minor himself as an 
affirmance or ratification of the contract of sale. And I 
see no suflicient objection why they should not also bind 

,his representative for like reason as they would bind the 
minor himself. Such,it seems to me, is the current of our 
decisions and the dictates of justice. These decisions nec- 
essarily become rules of property in this State, and for this 
reason they should not be departed from.—Janning v. 
Johnson, 26 Ala. 446; Weaver v. Jones, 24 Ala. 420; Baker 
v. Gregory and Wife, 28 Ala. 546. 

The judgment of the court below is reversed, and the 
cause remanded for a new trial. 
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CAMPBELL vs. THE STATE. 


[INDICTMENT FOR SELLING VINOUS OR SPIRITUOUS LIQUORS WITHOUT LICENSE, } 


1. Section 3618 of the Code not repealed by revenue law of 1868.—Section 
3618 of the Revised Code, which forbids the sale of spirituous liquors 
without a license, is a criminal and not a revenue law, and is not re- 
pealed by the revenue law of 1868. 


APppEAL from Circuit Court of Barbour. 
Tried before Hon. J. McCates WILEY. 


Tuis is an indictment for selling liquor toa minor. The 
only evidence was, that the appellant sold one pint of whis- 
key to a minor, at the house of Atkinson Head in the 
county of Barbour. The court refused, at the instance of 
the defendant, to charge the jury, that if they believed the 
evidence they must acquit the defendant. The defendant 
excepted, and now assigns the refusal to give this charge 
as error. 


JouN A. Foster, for appellant.—1. Under this indict- 
ment, a conviction can not be sustained for an offense un- 
der the revenue law of 1868. Under section 3618 a party 
could be convicted, if a single act of selling without license 
was proved. Under the revenue laws of 1868, a convic- 
tion can only be sustained when it is proved that the de- 


fendant engaged in the business of retailing, or is by oc-» 


cupation a retailer, and failed or neglected to procure li- 
cense. One act of selling does not necessarily constitute 
the seller a retailer. And therefore the indictment fails to 
charge any offense against the revenue laws of 1868.— C2r- 
ter v. The State, 44 Ala. 

2. The question, then, is, whether a conviction under an 
indictment made under section 3618 can be sustained? In 
Mulvey v. The State, (43 Ala.) the court held, that the rev- 
enue laws of 1868 do not expressly repeal section 3618. 
But it is apparent that they are repugnant thereto, and 
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thus by implication repeal said section and render it of no 
effect; otherwise, a party might be convicted under an in- 
dictment under the revenue law of 1868, and another un- 
der the section 3618 for one and the same act. It is evi- 
dent that the revenue law of 1863 repeals section 437 of 
the Code, and no license can now issue in this State except 
jn the manner prescribed in said revenue laws of 1868. 
And certainly a conviction can not be had under section 
3618 for a single act of selling without procuring license 
under the revenue laws of Alabama of 1868, There is no 
provision now in existence by which a party may procure 
a license to sell liquor, but only a license to engage in the 
business of a retailer. In Hx parte Burnett, (30 Ala.) it is 
held, in effect, that before a conviction can be sustained for 
doing an act without license, some mode must be provided 
by which a license could have been procured. Such is this 
case. No law provides for issuing a license to a party to 
sell liquors, one time; and it can not be held that before a 
citizen can sell a single pint of whiskey, he must consti- 
tute himself a retailer by occupation, and procure a license 
assuch. As well might it be said that, before he can sell 
a single pint of liquor, he must procure a license to keep 
a livery stable. 


JoHN W. A. Sanrorp, Attorney-General, contra. 


B. F. SAFFOLD, J.—The appellant was convicted un- 
der an indictment for selling vinous or spirituous liquors 
without license. The prosecution was for a violation of 
section 3618 of the Revised Code, which is not a revenue 
law, but one for the prevention of offenses against public 
morality and decency. It is not repealed by the revenue 
law of 1868.—Mulvey v. The State, 43 Ala. 316. 

The judgment is aflirmed. 
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DALE COUNTY vs. GUNTER. 


[ACTION BY WIDOW TO RECOVER DAMAGES FOR THE KILLING OF HER HUSBAND 
BY A PERSON IN AMBUSH, &C., UNDER ACT OF 28TH DECEMBER, 1868, ‘To 
SUPPRESS MURDER, LYNCHING, ASSAULTS, AND ASSAULTS AND BATTERIES,”] 


1. County, claim aguinst ; what, not required to be presented to commission- 
ers court before suit.—The penalty given against a county by the act 
entitled “‘an act to suppress murder, lynching, assaults, and assaults 
and batteries,” approved December 28, 1868, is not a claim required to 
be presented to the court of county commissioners before suit brought, 
but must be recovered by an action in the circuit court of the proper 
county, by summons and complaint against the county. 

2. Act giving penalty and providing special way to recover; must be 
strictly pursued.—The act having provided a special way by which 
such penalty is to be recovered and collected, that way, and no other, 
must be pursued for that purpose. 

3. Outlaw; word as used in section 1 of act of 28th December, 1868, de- 
Jined.—The word ‘‘ outlaw,” as employed in the first section of said 
act, is not to be understood in the sense of that term as used in the 
English statutes and common law, but is to be understood as referring 
to the character of person or persons named in the act entitled “an 
act for the suppression of secret organizations of men disguising 
themselves for the purpose of committing crimes and outrages,” ap- 
proved December 26, 1868, and who by said act, while under cover of 
such disguise, and while in the act of committing, or threatening, or 
attempting to commit, the offenses therein named, are put out of the 
protection of the law, and may lawfully be shot or killed by any per- 
son. 

4. Same; outlawry can not be pronounced by an act of the legislature.— 
Outlawry, legally speaking, is a judicial proceeding, and no one can be 
outlawed but in such a proceeding, and “ by due process of law.” An 
act of the legislature is not “due process of law.” 

5. det of December 28, 1565; the words “in disquise,” Sec., construed. —A 
person ‘in ambush, or concealed in the bushes,” is not a person in 
disguise, within the purview and meaning of the act first above named, 
and the assassination or murder of a party by a person so ambushed 
or concealed, does not inflict upon the county the penalty given by 
the first section of said act, unless said party is so assassinated or 
murdered ‘‘for past or present party afliliation or political opinion.” 


AppgEaL from the Circuit Court of Dale. 
Tried before Hon. J. McCaLes WILEY. 
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On the 28th of December, : 868, the general assembly of 
Alabama passed an act entitled, “an act to suppress mur- 
der, lynching, assaults, and assaults and batteries.” The 
first, second, third, fourth and seventh sections of the act 
are as follows : 

“Src. 1. Be it enacted by the General Assembly of Alabama, 
That whenever, in any county of this State, any person 
shall be assassinated or murdered by any outlaw, or per- 
gon or persons in disguise, or mob, or for past or present 
party affiliation or political opinion, the widow or husband 
of such person so murdered or assassinated, the next of 
kin of such person, shall be entitled to recover of the 
county in which such murder or assassination occurred, 
the sum of five thousand dollars as damages for such mur- 
der or assassination, to be distributed among them accord- 
ing to the laws of Alabama, regulating the distribution of 
the estates of intestate decedents, 

“Sro. 2. Be it further enacted, That said damages allowed 
in section one of this act shall be recoverable in the fol- 
lowing manner: The claimants shall, after the expiration 
of six months from the murder or assassination aforesaid, 
bring an action in the circuit court of the proper county, 
by summons and complaint against the county, alleging 
the murder or assassination of such person in said county 
by an outlaw, or person or persons in disguise, riot or 
mob, and that it was done at least six months before the 
commencement of the suit. The subsequent proceedings 
shall be according to the laws of the State and rules of 
practice in suits between individuals. 

“Seo. 4. Be it further enacted, That if the issue shall be 
found for the claimants, judgment shall be rendered in 
their favor for five thousand dollars and costs against the 
county. If found for the county, the costs shall be ad- 
judged against the claimants. When judgment is rendered 
for the claimants, the court shall enter, with the judgment, 
an order to the court of county commissioners of said 
county. notice of which shall be issued by the clerk of the 
court, and served on the probate judge by the sheriff, com- 
manding said { court of county commissioners] within 
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twenty days, to assess on the State tax of said county such 
a per centum as will realize the amount of said judgment 
for damages and costs. 

“Src. 4. Be it further enacted, That the assessment go 
made shall be delivered to the tax collector of the county, 
who shall collect such tax, in the same manner as the State 
tax is collected, within sixty days. 

* * * * * * 

“Src. 7. Be it further enacted, That if at any time before 
the payment of the money recoverable under any section 
of this act, the offenders shall be apprehended and duly 
tried, convicted and punished, such conviction and punish- 
ment shall operate as satisfaction of the judgment in the 
particular case. If the offenders herein described shall be 
apprehended and undergoing trial for the offense about 
which the suit for damages is brought, the court, or in va- 
cation, the presiding judge of the court, may, on a proper 
showing, suspend proceedings in the suit for damages 
until the result of the trial of the apprehended person 
shall be known.” 

This act being of force, as well as an act entitled “an 
act for the suppression of secret organizations of men dis- 
guising themselves for the purpose of committing crimes 
and outrages,’ approved December 26, 1865, (and which, 
for a proper understanding of the case, is sufficiently set 
out in the opinion,) the appellee, the widow of W. T. Gun- 
ter, brought suit against the county of Dale on the 28th 
of February, 1870, to recover the damages given by sec- 
tion one of the act of December 28, 1868, for the murder 
of her husband. 

The first count of the complaint, after averring that 
plaintiff is the widow of said Gunter, &c., alleges that 
Gunter was murdered and assassinated in the county of 
Dale “ by one Turner Riley, who was there and then an 
outlaw,” and that the assassination and murder was done 
more than six months before the commencement of the 
suit, &c. The second, third, fourth and fifth counts were the 
same in substance as the first, with the exception that in 
the second count the murder or assassination was alleged 
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to have been done by “a person in disguise,” and in the 
third count by “ persons in disguise,” in the fourth count 
by “a riot,” and in the fifth by “a mob.” 

The defendant pleaded— 

Ist. The general issue. 

2d. That the claim or demand upon which the suit is 
brought was not presented to the court of county commis- 
sioners of Dale county for allowance, reduction or rejec- 
tion, before the commencement of the suit. 

3d. That the claim or demand upon which the suit is 
brought has never been presented to the commissioners 
court for allowance, reduction or rejection. 

The plaintiff joined issue on the first plea, and demurred 
to the second and third plea, specifying, among other 
grounds, that the court of county commissioners had no 
authority to levy a tax for the payment of said claim be- 
fore it was judicially established in the mode prescribed 
by law; secondly, that the commissioners court had no 
power to allow said claim before it was judicially estab- 
lished in the manner prescribed by law ; and the court 
sustained the demurrer. 

The case was tried on an agreed statement of facts, 
which, so far as material to a determination of this cause, 
are as follows: 

“It is admitted that plaintiff is the widow of W. T. Gun- 
ter, deceased, who also left five children him surviving ; 
that he was killed in the county of Dale on the 27th of 
June, 1869, under the following circumstances : The fence 
on the back part of the plantation of said W. T. Gunter, 
deceased, on the 27th of June, 1869. was thrown down and 
a herd of cattle turned into the plantation. Gunter went 
into the plantation and drove the cattle out at the point 
where the fence had been thrown down, and then got over 
the fence, when some person in ambush, or concealed in 
the bushes, shot said Gunter with a load of large shot, 
killing him instantly. The signs of the person and of his 
concealment at the point where the gun was fired were 
about twenty steps from where deceased fell. Plaintiff 
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and her daughter heard the gun and saw the smoke of the 
same at the time when Gunter was shot. Several weeks 
previous to the killing of Gunter, he and one Turner Riley 
had a difficulty, in which said Riley shot Gunter and 
wounded him in the arm, and said Gunter shot at said 
Riley. Gunter caused Riley to be arrested on a warrant 
issued by a justice of the peace, and after the arrest said 
Gunter and Riley settled all matters between them, and 
Riley was not prosecuted any further; although he was 
put under bond to answer at the next term of the 
circuit court the charge of an assault with intent to mur- 
der said Gunter, and was under bond at the time of 
the murder. This was the only criminal charge against 
him in said county. Shortly after this settlement Riley 
declared he intended to kill said Gunter and one Bar- 
row. Immediately after the killing of Gunter, a mule 
was stolen from —— , and Riley disappeared. In 
the fall of 1869 Riley was arrested in Corinth, Missis- 
sippi, by one Glover and a son-in-law of deceased, on a 
charge of murdering said Gunter, but when within a few 
miles of Abbeville be escaped, notwithstanding the efforts 
of his captors and two other men present. Riley acknowl- 
edged, while under arrest and manacled, that he had killed 
Gunter, and said if he was earried back to Dale county 
and convicted and hung for killing Gunter, he would go to 
hell and fight Gunter there as long as the devil would 
allow him to do it. Riley came to Dale county since the 
late war, as he said from Arkansas, and was and is re- 
garded as beiug a very dangerous, reckless and bad man. 
Shortly after Riley’s escape, plaintiff, one Haley and one 
Glover, published and offered a reward for the apprehen- 
sion of said Riley, but Riley has never yet been arrested, 
tried, convicted or punished for the murder of Gunter. 
Dale county never offered any reward for the apprehen- 
sion of Riley, nor did said county, or the oflicers thereof, 
use any diligence beyond the usual course of law to ap- 
prehend Riley and have him brought to trial and convicted. 
More than six months had elapsed from the time of the 
murder to the bringing of this suit, and no person bas 
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been tried, or convicted and punished for the murder of 
Gunter. + % * * % * 
Sometime after the killing of Gunter, the probate judge 
and sheriff of Dale county notified the governor of the 
death of Gunter, and that he was supposed to have been 
killed by said Riley, and requested the Governor to offer 
a reward for his apprehension, at the same time sending 
the governor a description of the person and appearance 
of Riley. Gunter was a man of violent temper; was a 
Confederate soldier during the war, and repeatedly said he 
had never taken any oath of allegiance to the United 
States government since the war, and never intended to; 
and in fact he had not done so up to the time of his death. 
% * * * % * * 
The demand upon which this suit was brought had never 
been presented to the commissioners court for allow- 
ance, &c. 

The court, at the request ot the plaintiff, charged the 
jury that “if they believed from the evidence that plaintiff 
is the widow of W. T. Gunter, deceased, and that said 
Gunter was murdered or assassinated in the county of 
Dale on or about the 2/th day of June, 1869, and that 
more than six months had elapsed from the time of the 
assassination to the commencement of this suit; and that 
said murder was perpetrated by a person in disguise, or 
by one Turner Riley, and that neither said Riley nor any 
other person has been prosecuted or is undergoing prose- 
cution therefor; and if they further believe the evidence 
in regard to the character, conduct, and declarations of 
said Turner Riley, as admitted in evidence, and that said 
Guuter was murdered or assassinated by said Riley as ad- 
mitted, then they must find for the plaintiff.” 

To this charge defendant excepted, and brings the case 
here by appeal, and now assigns as error— 

Ist. Sustaining the demurrer to the second and third 
pleas of defendant. 

2d. The charge given to the jury. 


D. M. Seats, for appellant.—The demurrer to the com- 
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plaint assigned as error ought to have been sustained. Sec- 
tion £09 of the Rev. Code, in relation to the bar of all claims 
against counties, which are not presented to the court of 
county commissioners for allowance within twelve months 
after they accrue or become payable, is mandatory in its 
character. That it applies to a case like the one under con- 
sideration, there can be no doubt, unless the act of Decem- 
ber 28th, 1868, pro hac vice repeals this section of the Code, 
or excepts claims like this from its provisions. It is con- 
tended by appellee that said act, by implication, excludes 
from the operation of section 909 the necessity for the pre- 
sentation of this claim. The right of Mrs. Gunter to the 
precise sum of five thousand dollars as damages from Dale 
county, immediately upon the murder or assassination of 
her husband, was perfect and complete, unless the county 
proceeded forthwith to prosecute; and hence, it was a 
claim against the county, and should have been presented 
within the time prescribed by law. It is true, that section 
2 of this act says that “the claimant shall, after the expira- 
tion of six months from the murder or assassination, bring 
an action in the circuit court of the proper county, by sum- 
mons and complaint against the county, What is the ob- 
ject of the statute in fixing the limitation of six months 
before the sa:d suit can be brought? We submit that it is 
to allow the county at least six months within which to 
make payment betore incurring the additional expenses in- 
cident to a suit; and if at the end of six months the county 
shall not have paid the said damages, the complainant may 
(shall) bring the suit; but, nevertheless, the claim should 
be presented. Section 3 of the act does not forbid this 
construction of the law. That section simply provides, 
that if a judgment shall be rendered against the county 
upon the suit instituted under the first section as aforesaid, 
that “the court shall enter with the judgment ar order to 
the court of county commissioners of said county, notice of 
which shall be issued by the clerk of the court and served 
upon the probate judge by the sheriff, commanding said 
court of county commissioners, within twenty days, to as- 
sess on the State tax of said county such a per centum as 
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will realize the amount of said judgment for damages and 
costs.” We insist that there is nothing in section number 
8 which expressly or impliedly repeals the provisions of 
section 909 of the Revised Code, or removes the necessity 
for the presentation of this claim within twelve months. 

The latter section only provides a cumulative remedy, a 
mode by which the judgment of the court and costs shall be 
collected from the county, if the claimant should be com- 
pelled to sue. Suppose this act had not provided an ex- 
press mode and means by which the judgment could be 
made available to the claimant, would not the county still 
be liable and compelled to pay the judgment, which could 
have been rendered under the first section of this act? 
Without the remedy provided in said section 3, it would 
have been the duty of the court of county commissioners 
to have raised the money by taxation of the property 
of the county; and upon the failure or refusal to do 
so, mandamus by the circuit court would have forced 
the discharge of said duty. So the presentation of the 
claim is the duty of the claimant; the allowance of the 
claim, or the payment of the judgment, is the duty of the 
commissioners court. 

Section 2276 exempts executors and administrators from 
being sued in their representative capacity for six months 
after the grant of letters testamentary or of administration. 
The statutes do not, in express words, make it the duty of 
said personal representatives to pay the debts of the es- 
tate, yet no one will deny their right to pay before the ex- 
piration of six months, they risking the sufficiency of as- 
sets to meet all just demands, &c. Notwithstanding suit 
may be brought after six months, yet the failure of a claim- 
ant to present his demand within the eighteen months 
makes the plaintiff liable for costs of the suit. 

Under section 1396 of the Revised Code, “ any person 
injured in person or property,” by a defect in a bridge or 
causeway erected by contract with the county commission- 
ers, may sue and recover damages of the county, provided 
no guaranty had been taken, or the period for which the 
guaranty had been taken, had expired. And yet this court 
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have held that it was the duty of the claimant to make 
due presentation of his claim to the court of eounty com- 
missioners within twelve months of its accrual, or he could 
not recover.—Barbour County v. Horn. A person injured 
as aforesaid could have presented his claim, and if its al- 
lowance was refused, he could have sued immediately 
thereafter and recovered a judgment at the first term of 
the circuit court, although the twelve months had not 
elapsed. Under this section the damages, which may have 
resulted from the injury received by the defects of bridges 
and causeways, were not fixed by law, nor was there any 
mode or means by which said damages could be rendered 
certain as to the amount, except by proof to some compe- 
tent court. 

In the case now before this court, the statute made the 
damages a fixed and definite demand, dependent alone 
upon the existence of these facts, to-wit: That William 
Gunter had been murdered or assassinated “ by an outlaw 
or person in disguise,” within the limits of Dale county, 
and for which the county had failed to prosecute the of- 
fender. The right of a person injured by a defect in a 
bridge or causeway, was likewise dependent upon the ex- 
istence of certain facts, viz: That said bridges or cause- 
ways had been erected by contract, and that either no 
guaranty had been taken by the county, or that the period 
had expired ; and, further, that the injury to the person or 
property had resulted from said defects. It is certain that 
Barbour county had a perfect right at any time, even be- 
fore suit, through its fiscal agent, the court of county com- 
missioners, to have paid the claim of Horn, or to have ten- 
dered him a sufficient sum of money in full satisfaction of 
the damages, which would have defeated a recovery of the 
county. 

For the. protection of counties, the legislature has en- 
acted a general statute of limitations, beyond which there is 
no liability. No special statute can contravene its provis- 
ions, except by a clearly expressed intention, or by such a 
certainly implied intention as leaves no doubt upon the 
mind of the court. Such is not the case in reference to 
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the effect of section 3 of the act under review. The doc- 
trine of rgpeal or exception by implication is not a favorite 
of the courts. A county is a corporation—an ideal, intan- 
gible person, created by law, and acts only by and through 
certain agents. It does not, can not know of the existence 
of claims against it, either of the character referred to in 
section 1396 of the Revised Code, or of those arising under 
the special statute of December 28th, 1868. It is, there- 
fore, only by the presentation of the claim to the proper 
officers that the county can know that it is a debtor. For 
which cause, it is unjust and unreasonable that a county 
should, by law, be made a debtor, and that very law should 
not afford the county an opportunity of paying the debt 
without a suit, which would necessarily subject it to ex- 
pense and costs. Any other construction of all these stat- 
utes, than that maintained by us, does not accord with rea- 
son or authority. 

The charge given is erroneous. 

The whole evidence is set out in the record, in which 
there is not a particle of proof—neither fact nor cireum- 
stance—proving, or tending in the remotest degree to prove 
that said Gunter came to his death by the hand of a per- 
son in disguise. The record discloses that the fatal act 
was committed “by some person in ambush, or concealed 
in the bushes,” and “the signs of the person and of his 
concealment at the point where the gun was fired about 
twenty steps from where deceased fell.” 

ist. Can “ a person in ambush ” be held as a “ person in 
disguise?” “Ambush,” in its primary meaning, is a military 
phrase signifying “a private or concealed station, where 
troops lie in wait to attack their enemy by surprise ;” and, 


secondly, it means “the state of lying concealed for the 
purpose of attacking by surprise ; a lying in wait.” 

2d. Can “a person concealed in the bushes” be regarded 
as ‘* person in disguise ?” 

The word concealed has no other signification than that 
of being “kept close or secret ; hid ; withdrawn from sight; 
covered ;’ and hence, the person was kept close or secret, 
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hid—withdrawn from sight, or covered, by being “concealed 
in the bushes.” 

‘In disguise” is an expression importing a meaning en- 
tirely dissimilar to, and totally different from, either of the 
phrases “in ambush ” or “ concealed in the bushes.” The 
word disguised, when employed as a noun, means “a coun- 
terfeit habit ; a dress intended to conceal the person who 
wears it.” The attempt to construe the mere position of 
“a person in ambush, or concealed in the bushes,” as sy- 
nonimous with, or similar to, the mere dress or mask of “a 
person in disguise,” would be a wanton outrage upon good 
sense and logic. A “ person in disguise” is one who is vis- 
ible to the eye, but who can not be identified, because of 
the dress or mask in which he appears. A “ person in am- 
bush, or concealed in the bushes,” is one not visible to the 
eye, and may not be in disguise. Disguise has reference 
solely to the dress or mask assumed, by which the party 
cannot be recognized when seen. Ambush and conceal- 
ment have reference alone to the position in which the per- 
son hides himself. 

The purpose, in the one instance, is to avoid recognition 
of his person; and in the other, to hide his person alto- 
gether. 

The foregoing criticism is rendered more apt, appropri- 
ate and conclusive, when reference is had to the acts of the 
legislature, in which are found the terms “ disguises,” 
“ hideous and grotesque masks,” of both the men and their 
herses, which are worn to prevent their recognition. 

Under a liberal, not to say a strict construction of this 
penal statute, is it possible to conclude that said Gunter 
was killed “ by a person in disguise?” Not even the shadow 
of a difficulty lies in the way of a negative answer to this 
question. 

2. In the second place, was said William T. Gunter 
killed by an outlaw? In discussing this branch of ‘the 
subject, the most material question that presents itself for 
consideration is, what is meant by the term outlaw, con- 
tained in the act of the legislature, approved on the 28th 
day of December, 1868, page 444, entitled “An act to sup- 
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ress murder, lynching and assaults and batteries?” What 
is the legal definition of outlaw? Before the passage of 
the statute under which this action was instituted, the law 
attached a definite, fixed and certain signification to the 
character of persons designated as outlaws. An outlaw 
was defined, in substance, to be a rebel against the State 


- or community of which he was a member; being in con- 


tempt and contumacy in refusing to be amenable /o, or to 
abide by the justice of that court which had lawful author- 
ity to call him before it; subject to divers forfeitures and 
disabilities, whereby he lost liberam legem, and was out of 
the protection of the government.—Bacon’s Abridgement, 
vol. 7, title “Outlaw,” page 326. 

While outlawry in civil cases has never been known or 
practiced in the United States, criminal proceedings for 
that offense have been repeatedly instituted in, and recog- 
nized by, the American courts, even within the last forty 
or fifty years. 

Laws of asomewhat similar character have been passed 
by the congress of the United States, in respect to that 
numerous class of citizens who engaged in the late war 
against said government. All persons obnoxious to these 
laws were, in a measure, placed beyond the protection of 
the courts of the country, until they availed themselves of 
the provision of pardon and amnesty held out to them by 
the government. The most of these congressional enact- 
ments have been acquiesced in for seven or eight years, 
and have not been declared void for unconstitutionality by 
the highest judicial tribunal of the land. Nearly all the 
Southern States, after reconstruction under the laws of 


. congress, imposed disabilities on certain classes of citizens, 


which deprived them of some rights and privileges. In 
addition to which, the State of Alabama has enacted two 
statutes in reference to the offense of the same character 
as outlawry, and which this court have held not to be in 
conflict with the organic law of the State——Acts of 1868, 
pages 444 and 453; Gunter v. Dale County, decided at June 
term, 1870. 

There is nothing in the constitution of this State, or of 
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the United States, in the way of the recognition of the 
common law right to outlaw a citizen for crimes against 
laws already prescribed, and for the government to withdraw 
its protection from those who persistently and contuma- 
ciously refuse to yield their allegiance to the government; 
for, in the language of the opinion of our own supreme 
court in this very case, “protection and allegiance are re- 
ciprocal.” At common law the odious character known ag 
outlaw forfeited his right to the protection of the law, by 
withholding his obedience thereto, and by bis acts of rebel- 
lion and contumacy. The same principle is recognized 
under our form of government, and has been asserted, as 
before seen, by this very court. The very word outlaw 
readily conveys its own meaning. 

The inhibition in the constitution of the United States 
against the passage of “bills of attainder” and “ex post 
facto laws” is no barrier to the recognition of technical 
outlawry of the common law in criminal proceedings, when 
they are made to conform to the rules aud practice of the 
American system of jurisprudence. Nor are the foregoing 
views obnoxious to the objection urged by the appellee in 
respect to the constitutional prohibition. “A bill of at- 
tainder is a legislative act which inflicts punishment with- 
out a judicial trial.’—Cummings v. The State of Missouri, 
4 Wallace, 277. The case of Dreman v. Stile, in same re- 
port, shows what legislation is not in the nature of a bill 
of attainder.—4 Wallace, 595. The difficulty suggested 
by the appellee is more formidable to him than to the ap- 
pellant ; for it is an obstacle in the way of regarding Riley 
as an Outlaw without a conviction of outlawry. He may be 
in fact an outlaw as at common law, still he can not be so 
regarded ia /aw until so declared by a court. 

If the offense known as outlawry is to be ascertained by 
reference to the authorities, before Riley can be considered 
an outlaw, and before it could be properly alleged in the 
complaint that he was an outlaw, he should bave been so 
declared by a court of competent jurisdiction. By law, no 
person can be outlawed without due notice, nor should he 
be held, regarded or punished as such, “ nisi per leyem ter- 
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ye; or, in the words of our constitution, his rights should 
be forfeited “ by due course of law,” before its protection 
can or will be withdrawn from him.—7 Bac. Abr. pp. 239, 
350, (e) 353, 354, 358 ; Constitution of Alabama, § 3. 

The two acts were passed by the same legislative body ; 
were under consideration at the same time, and were ap- 
proved by the governor within two days of each other ; and 
hence both these statutes may be taken together, in pari 
materia, to ascertain the mind of the law making power. 
This is the usual and legitimate mode of construing legis- 
lative enactments. 

Tested by this rule, the laws of Alabama recognize such 
a character as outlaw, and withholds its protection from him. 
Does the description of Turner Riley’s character, as con- 
tained in the record, show him to have been an outlaw 
within the meaning of these statutes ? 

The evidence recites, that said Riley was, and is regarded 
by those who knew him, as being “a very dangerous, reck- 
less and bad man,” that he came from Arkansas; had had 
a previous difficulty with said Gunter, in which he had 
wounded him. and that Gunter at the same time shot at 
Riley ; that Riley had entered into bond for his appearance 
at the next term of the circuit court of Dale county, to 
answer the offense of assault with intent to murder said 
Gunter, growing out of said difficulty ; that the difficulty 
had been adjusted between them, and that afterwards, (for 
a cause not stated,) Riley had threatened to kill said Gun- 
ter. Do these characteristics come up to the measure nec- 
essary to constitute Riley an outlaw? It should be borne 
in mind, that the word outlaw is contained in only one of 
these acts, to-wit, that which gives the right of action under 
which the appellee recovered in the court below. The first 
section of the act last named alone uses the word “outlaw.” 
If this act alone reflected the legislative mind upon this 
subject, it would be clear that the term outlaw could bear 
no other meaning than that which the common law, of force 
in this State, attached to it. But when the previous legis- 
lation of the State, of a kindred character, is considered 
in connection with this statute, it will appear that there is 
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one class of persons denounced therein, from whom the 
protecting gis of the law is withheld, and who, for that 
reason, can well be denominated outlaws. At the same ses- 
sion of the legislature, and two days prior to the approval 
of the law “for the suppression of murder,” &c., an act 
was passed “for the suppression of secret organizations of 
men disguising themselves for the purpose of committing 
crimes and outrages.” The preamble defines the object 
had in view in the enactment of that seemingly harsh meas- 
ure of preventive justice. 

[Here appellant’s counsel commented at length on the 
act of December 26th, 1868, referred to in the opinion, and 
particularly the second section.] 

This section renders it too clear for argument to demon- 
strate what class of persons this law denounges as outlaws, 
and defines it to be “ persons away from their usual resi- 
dences, disguised by masks, or otherwise, so as not to be 
easily recognized.” Would “a person in ambush or con- 
cealed in the bushes” answer this description? “In am- 
bush” conveys but one idea; disguised in ambush conveys 
not only one, but two ideas—that he was both masked and 
lying in wait; “concealed in the bushes” likewise conveys 
but one idea—that of his person being hidden ; “disguised 
in the bushes” would indicate that his person was not con- 
cealed, but that his disguise prevented the identification of 
his person. 

In view of the highly penal character of this act, and 
the duty of the courts to construe it with the utmost strict- 
ness, we do not hesitate to affirm that there can not be 
even the shadow of a pretense that Turner Riley was an 
outlaw. The most liberal, loose and latitudinarian con- 
struction of the statute can not, from the evidence, force 
the conclusion that he is an outlaw under the statutory en- 
actments of the State. It would be a solecism, a misno- 
mer, an outrage upon language to consider him an outlaw, 
when the evidence fails to show that he was disguised, and 
when the only evidence of character adduced showed him 
to be ‘a very dangerous, reckless and bad man.” The 
evidence shows that, just before the fatal occurrence, he 
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had submitted himself in obedience to the laws of the coun- 
try, whose courts had jurisdiction of him. 

The court could not judicially kygow that the term under 
discussion had a signification different from that which the 
law gave to it, and different from that of the standard au- 
thorities employed by the people to distinguish the mean- 
ing, sense and import of the words of the language which 
communicated their ideas, thoughts and sentiments. It is, 
therefore, a legal as well as philological sbsurdity to call 
Turner Riley an outlaw. 

Again: Suppose it should be asked, if persons in dis- 
guise were intended by the statute to embrace the term out- 
law, why did it, also, include the very word itself? And 
what office is left for the word outlaw to perform? We 
answer, in the first place, it is not at all improbable that 
the legislature intended its legal aud well defined meaning 
as recognized in the American courts ; or we may rationally 
conclude from the two statutes that the legislative mind 
regarded any persons as outlaws who threw down the bul- 
warks of the law, denied their allegiance, defied and over- 
rode the civil authorities, and from whom the law held back 
its protection, by allowing them to be shot, wounded, or 
killed with impunity ; and that ou/laws and such characters 
were regarded as synonimous terms. 

In this manner all the words of both statutes can have 
their due signification, as well as perform their legitimate 
functions and have an appropriate field for their operation ; 
and then the law can be made to harmonize with itself in 
all its parts. Any other theory would convict the legisla- 
ture of ignorance and stupidity. 

The charge of the court below in relation to the perpe- 
tration of the murder by a person in disguise, was entirely 
abstract, there being no evidence to support it, and was 
well calculated to mislead and distract the jury, and there- 
fore erroneous, and was certainly injurious to the appellant. 
The charge was also erroneous, because it submitted to 
the jury the decision of a question of law, in instructing 
them to find a verdict for plaintiff if Gunter was murdered 
or assassinated by some person in disguise, or by said Riley. 
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The charge of the court should have been qualified by ex- 
planation of the facts which constitute murder or assassina- 
tion. The jury was competent to decide the fact of the 
killing, which was but one ingredient of murder or assas- 
sination. Without appropriate instructions as to these 
three distinct ingredients of murder, the jury was not law- 
fully authorized to find that said Gunter was murdered or 
assassinated, viz: 

1. That William T. Gunter had been deprived of his life, 

2. That he was killed unlawfully. 

3, That he was killed both unlawfully and with malice, 
and a statement of what facts constitute malice, or from 
which it may be inferred. 


W. C. Oates, for appellee, argued the case elaborately 
at bar, but no brief of his argument came into Reporter's 
hands. 


PECK, C. J.—But two questions need be considered in 
disposing of this case. First. Is the cause of action dis- 
closed in the complaint a claim required to be presented to 
the court of county commissioners, to be allowed or rejected 
by said court before suit brought? Second. Do the facts 
admitted and agreed upon by the parties prove that the 
plaintiff’s husband, William T. Gunter, was murdered or 
assassinated by an outlaw, or by a person or persons in 
disguise, or by a mob, within the purview ana meaning of 
the first section of the act entitled “An act to suppress 
murder, lynching and assaults and batteries,” approved 
December 28, 1868, Book of Acts, p. 452, a. 

First.—Sections 907-8-9 of the Revised Code are as fol- 
lows: § 907 declares that “ the court of county commission- 
ers must, in term time, audit all claims against their re- 
spective counties ; and every claim, or such part thereof as 
is allowed, must be registered in a book kept for that pur- 
pose ; aud the judge of probate must give the claimant a 
warrant on the treasury for the amount so allowed.” 

Section 908 says: “If the claim is rejected, or not al- 
lowed in full, the claimant may withdraw the same.” And 
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section 909 enacts, that “ all claims against counties must 
be preseuted for allowance within twelve months after the 
time they accrue or become payable, or the same are barred, 
unless holden by minors or lunatics, who are allowed 
twelve months after the removal of such disability.” 

The interpretation of these sections is, Ist that such 
claims only are required to be presented to the court of 
county commissioners as the said court is competent to 
allow, and when allowed, may be paid out of the funds of 
the county that may be in, or come to the treasury thereof, 
by a warrant of the judge of probate in favor of the 
claimant on the same; 2d, that if such a claim, when pre- 
sented, is rejected, or not allowed in full, the claimant may 
withdraw the same, and may then proceed to collect such 
claim in the usual way, by suit against the county ; but 
dd, that no suit can be maintained against the county on 
any such claim, until the same has been presented for al- 
lowance, and if not presented within twelve months after 
the same accrues, or is payable, then such claim is barred, 
(saving the rights of minors and lunaties,) and ceases to 
be a claim that the county is legally bound either to allow 
or pay by warrant on the treasury, or in any other way. 

If aclaim is given against a county by statute, and no 
mode is prescribed for its payment, then it must be pre- 
sented for allowance like other claims, and paid out of the 
county treasury in the usual way, by a warrant of the 
judge of probate. If such claim, when presented, is re- 
jected, or not allowed in full, then it may be collected by 
suit against the county, as other claims are collected that 
have been presented and rejected, or allowed only in part. 
But, on the contrary, if the statute by which the claim is 
given prescribed the way in which the claim is to be col- 
lected, and how the means are to be obtained by which it 
is to be paid, then the claim must be enforced and paid 
in the mode and manuer provided, and in no other way. 

The claim in this case is peculiar in its character, and is 
given by the first section of the act above referred to. It 
enacts that ‘whenever in any county in this State, any 
person shall be assassinated or murdered by any outlaw, 
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or person or persons in disguise, or mob, or for past or 
present party afliliation or political opinion, the widow or 
husband of such person so murdered or assassinated, the 
next of kin of such person, shall be entitled to recover of 
the couuty in which such murder or assassination occurred, 
the sum of five thousand dollars as damages for such mur- 
der or assassination, to be distributed among them accord- 
ing to the laws of Alabama regulating the distribution of 
the estates of intestate decedents.” 

The second section provides how these damages are to 
be recovered, to-wit, by an action in the circuit court by 
summons and complaint, and not by presenting them to 
the court of county commissioners, as a claim against the 
county. 

The third section declares how the judgment, when re- 
covered, shall be provided for and paid, and says: “When 
judgment is rendered for the claimants, the court shall 
enter with the judgment, an order to the court of county 
commissioners of the county, notice of which shall be 
issued by the clerk of the ccurt, and served on the probate 
judge by the sheriff, commanding said court [of county 
commissioners] within sixty days to assess on the State 
tax of said county such a per centum as will realize the 
amount of said judgment for damages and costs.” The 
fourth section enacts that ‘‘the assessment so made shall 
be delivered to the tax assessor of the county, who shall 
collect the same as the State tax is collected, within sixty 
days.” 

Here we see the legislature has provided how these 
damages shall be recovered, and the way and meaus by 
which they are to be paid. 

It seems to me, giving the language here used its clear 
and manifest meaning, that these damages are not to be 
presented to the commissioners court, but can only be 
recovered by suit, and when judgment is rendered for the 
plaintiff, it is not to be paid by a warrant of the judge of 
probate on the county treasury, nor is it to be collected 
like ordinary judgments, by execution, but in the mode 
prescribed by the third and fourth sections of said act. It 
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is unnecessary to inquire into the purpose or policy of the 
legislature in prescribing the remedy and means of pay- 
ment in such cases. The law being plain, it is the duty of 
parties and the courts to obey it, unless it is in conflict 
with some fundamental law of the land ; but I do not un- 
derstand any objection of this sort to be made against this 
statute. To my mind, however, the purpose or policy of 
this law is by no means obscure. In the first place, the 
legislature intended the question, whether the assassina- 
tion or murder was perpetrated by an outlaw, or by a per- 
gon or persons in disguise, or by a mob, should be inquired 
into and determined by a jury, and not by the court of 
county commissioners. It is a question rather of fact 
than of law, and, therefore, peculiarly proper for the con- 
sideration of a jury. Such a trial is required for the se- 
curity and protection of both parties, the county, as well 
as the plaintiff. When the fact and character of the as- 
sassination or murder is ascertained, the law itself fixes 
the amount of the damages; it is five thousand dollars, 
and the jury can find neither more nor less. 

In the second place, the manner of payment is obviously 
intended to operate in the nature of a penalty and punish- 
ment upon each individual tax-payer in the county, ac- 
cording to the value of his property, and by this means to 
bring home to each individual the importance of using his 
influence to promote a humane and just public sentiment ; 
a public sentiment that will not only discourage and make 
violence and crime disreputable and disgraceful, but also 
stimulate every member of the community to be active to 
ferret out and bring to punishment violators of the laws 
and disturbers of the peace and good order of society. 
For these reasons, we hold that the plaintiff’s demurrer to 
the second and third pleas was properly sustained. 

2. The second question to be considered is, do the facts 
admitted and agreed upon prove that the plaintiff’s hus- 
band was assassinated or murdered by an outlaw, or by a 
person or persons in disguise, or by a mob, within the pur- 
view and meaning of the first section of the said act of 
the 28th of December, 1868 ? 

10 
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The difficulties surrounding this question are, in deter- 
mining who is an outlaw, within the meaning of this sec. 
tion of said act, and what we are to understand by the 
phrase there used, ‘‘person or persons in disguise,” As to 
the word “ mob,” no trouble need be taken about it, as it 
is not claimed that the plaintiff’s husband was assassinated 
or murdered by such an assemblage of persons, or that he 
was assassinated or murdered for “ past or present party 
affiliation or political opinion.” 

In examining this question, thus narrowed down, it must 
not be forgotten that the penalty inflicted by this section 
on a county is not inflicted for any or every assassination 
or murder, but only when the assassination or murder is 
perpetrated by an outlaw, or by a person or persons in 
disguise. 

The word “ outlaw,” as used in that act, does not mean 
an “outlaw” in the common law sense of that term. If it 
does, then [am prepared to hold that there is, and can 
be, no such outlawry in this State. 

By the common law, an outlaw is one who has been so 
declared by the judgment of a court of justice, in some 
regular proceeding for that purpose ; and this could take 
place in either a civil or criminal proceeding.—BI. Com., 
Wendell’s, 3d vol., 253-4, 319; Bacon’s Abr. 3d vol., title 
Outlawry, 746. This author says: “ Outlawry is a punish- 
ment inflicted on a person for a contempt and contumacy, 
in refusing to be amenable to, and abide by, the justice of 
that court which hath lawful authority to call him before 
them ; and is a erime of the highest nature, being an act 
of rebellion against that state or community of which he 
is a member. So doth it subject the party to divers for- 
feitures and disabilities ; for thereby he loseth /iberam le- 
gum, is out of the king’s protection,” &c. In a civil case, 
outlawry puts a man out of the protection of the law, so 
that he is incapable to bring an action for the redress of 
injuries ; and it is also attended with a forfeiture of all his 
goods to the king.—3 Bl. Com. 283-4. The punishment 
for outlawry upon indictment for a misdemeanor, is the 
same as for outlawry upon civil actions; but outlawry in 
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treason or felony amounts to a conviction and attainder of 
the offense charged in the indictment, as much as if the 
offender had been found guilty by his country.—4 Bl. 
Com. 320. 

Outlawry by the common law, if not inconsistent with 
the letter of our bill of rights, is so with its spirit. 1. It 
not only puts a man out of the protection of the law, but 
also renders him incapable to bring an action for redress 
of injuries. This is in conflict with the 15th section of 
the bill of rights, which declares that “all courts shall be 
open, that any person for any injury done him in his lands, 
goods, person or reputation, shall have a remedy by due 
process of law; and right and justice shall be administered 
without sale, denial or delay.” 2. It works forfeiture of 
goods, and in case of treason or felony, of lands also. 
This is repugnant to the 21st section of the bill of rights, 
which says that “no person shall be attainted of treason 
by the general assembly,” and that ‘no conviction shall 
work corruption of blood, or forfeiture of estate.” If 
there can be no forfeiture of estate on a conviction for 
treason, certainly there can not be on conviction for any 
less offense. 

Anciently, an outlawed felon was said to have caput lu- 
pinum, and might be knocked on the head like a wolf by 
any one that should meet him; but to avoid such inhu- 
manity, since Bracton’s time it has been otherwise, and 
to kill an outlawed person wantonly is murder.—4 Bl. 
Com. 320. 

By magna charta it is ordained that no freeman shall be 
outlawed, that is, put out of the protection and benefit of 
the law, but according to the law of the land.—1 Bl. Com. 
142; 2 Part. Coke’s Institutes, 46. 

In England there are statutes, and an ancient and well 
settled practice of the courts, according to which a man 
may be outlawed ; but where, in this country, do we find 
any statutes or practice of the courts, by which a man in 
either a civil or criminal case, can be outlawed according 
to the law of the land? I know of none. The English 
common law and statutes, on this subject of outlawry, have 
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never been recognized, or in any wise adopted in this 
State, and the whole system is inconsistent with our insti- 
tutions, and repugnant to our constitution and laws, and 
is without any force among us. 

We must, therefore, look somewhere else for the mean- 
ing of the word outlaw, as employed in the act of the 28th 
December, 1868. That is the only statute, so far as I 
know, in which this word is used, and, if possible, we must 
find a meaning for it not inconsistent with the constitution. 
Such a meaning, I think, is found in the act of the 26th of 
December, 1863, approved only two days before the act 
last named, and upon a kindred subject, entitled “ An act 
for the suppression of secret organizations of men dis- 
guising themselves for the purpose of committing crimes 
and outrages.”—Acts 1868, 444. The preamble to this act 
rec:tes that “ whereas, there is in the possession of this 
general assembly ample and undoubted evidence of a se- 
cret organization, in many parts of this State, of men who, 
under the cover of masks and other grotesque disguises, 
armed with knives, revolvers and other deadly weapons, do 
issue from the place of their rendezvous, in bands of 
greater or less number, on foot or mounted on horses, in 
like manner disguised, generally in the late hours of the 
night, to commit violence and outrages npon peaceable 
and law abiding citizens, robbing and murdering them 
upon the highway, and entering their houses, tearing them 
from their homes and the embrace of their families, and 
with violent threats and insults inflicting on them the most 
cruel and inhuman treatment; and whereas, this organiza- 
tion has become a wide-spread and alarming evil in this 
commonwealth, disturbing the public peace, ruining the 
happiness and prosperity of the people, and in many 
places overriding the civil authorities, defying all law and 
justice, or evade detection by the darkness of night, and 
with their hideous costumes,” &c. By the second section 
of this act it is declared that “ any person or persons found 
away from the place of their usual residence, disguised by 
mask or otherwise, so as not to be easily recognized, who 
shall commit, or threaten to commit, any assault or assault 
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and battery, or any violence upon the person of another, 
or any trespass on the property or premises of another, 
shall be held guilty of a felony, and his disguise shall be 
sufficient evidence of his evil intent and of his guilt, and 
on conviction shall be fined one thousand dollars, and be 
imprisoned in the penitentiary not less than five years and 
not more than twenty years, at the discretion of the court 
trying the same; and any one who may shoot, or in any 
way kill or wound such person while under the cover of 
such disguise, and while in the act of committing, or at- 
tempting, or otherwise, to commit such violence or tres- 
pass, shall not be held guilty, before the law, of any offense 
against such person, or the State, or be made to suffer any 
penalty for such act.” 

Here we have a certain description and character of 
persons who, when disguised by masks or otherwise so as 
not to be easily known, commit or threaten to commit cer- 
tain offenses while so disguised, and it is made lawful for 
any one to shoot, or in any way to kill or wound them, 
while in the act of committing, or threatening to com- 
mit, such offenses, and the person slaying or wounding 
them is declared not to be guilty, before the law, of 
any offense against such person, or the State, or to 
be made to suffer any penalty for such act. This, in a 
very untechnical, loose and indeterminate sense, may be 
said to be a kind of outlawry. By this I do not intend to 
be understood as holding that any one can be, in any 
proper and legal sense, outlawed by a legislative enact- 
ment; that can only be done in a judicial proceeding, and 
“by due process of law.” An act of the legislature is not 
“due process of law.” Due process of law, means a pro- 
ceeding “ by indictment or presentment of good and lawful 
men, where such deeds be done, in due manner, or by writ 
original, of the common law.”’—2 Institutes, 50; Dorman 
v. The State, 34 Ala. 220-237; Weaver et al. v. Lapsley, 
43 Ala. 232. 

It is in this loose sense we must find the meaning of the 
word outlaw, as it is employed in the said act of the 28th 
of December, 1868, otherwise it must be treated as with- 
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out meaning; and with this meaning it adds nothing, in 
reality, to the force and effect of the act. It was, no 
doubt, employed by the legislature without any very defi- 
nite idea or comprehension of its true meaning, and to 
add a sort of force and strength to the expression “ person 
or persons in disguise,” having reference to the act for the 
suppression of secret organizations of men disguising 
themselves for the purpose of committing crimes and out- 
rages. Both these expressions, then, as there used, must 
be held to mean substantially the same thing; and so it 
comes to this: does the evidence admitted and agreed 
upon prove that the plaintiff’s husband was assassinated 
or murdered by a “ person or persons in disguise?” This 
question, after the maturest reflection, I feel constrained 
to answer in the negative. 

The evidence of the plaintiff, as stated and admitted, 
says the plaintiff’s husband was shot by some person in 
ambush, or concealed in the bushes. The noun ambush means, 
Ist, the act of attacking an enemy unexpectedly from a 
concealed station ; 2d, a concealed station, where troops 
or enemies lie in wait to attack by surprise; an ambus- 
cade ; 3d, troops posted in a concealed place, for attacking 
by surprise. ‘The verb ambush means, to lie in wait; to 
surprise ; to placein ambush. Concea/ means, Ist, to hida, 


_ or withdraw from observation ; 2d, to withhold from utter- 


ance or declaration. The synonims of conceal are, to 
hide ; disguise, dissemble ; secrete. To hide, is generic; 
conceal, is simply not to make known what we wish to 
secrete ; disguise, or dissemble, is to conceal by assuming 
some false appearance ; to secrete, is to hide in some place 
of secresy. A man may conceal facts, disguise his senti- 
ments, dissemble liis feelings, or secrete stolen goods. 
The verb disguise means, Ist, to change the guise or ap- 
pearance of, especially to conceal by an unusual dress ; to hide 
by a counterfeit appearance ; 2d, to affect or change by 
liquor ; to intoxicate. The noun disguise means, Ist, « dress 
or exterior put on to conceal or deceive ; 2d, artificial lan- 
guage or manner, assumed for deception ; 3d, change of 
manner by drink; slight intoxication. This Jearning I 
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derive from Mr. Webster, and I am satisfied with it. I 
can hardly conceive of things better distinctly marked and 
different, than that of a person or persons in ambush, or 
concealed in the bushes, where a person so concealed lies 
in wait to attack by surprise ; and a person or persons in 
disguise, or disguised by an wnusual dress, or, in the lan- 
guage of the preamble to the act, to suppress secret or- 
ganizations of men disguising themselves for the purpose 
of committing crimes and outrages, by the use of masks, 
hideous costumes, and other grotesque disguises. If I 
were to write a dozen pages on this subject, I should prob- 
ably not be better understood than I am now, and certainly 
I should not be more thoroughly convinced myself. My 
conclusion is, that the written charge of the court, given 
at the request of the plaintiff, is not sustained by the evi- 
dence, and should have been refused. 


Let the judgment be reversed and the cause remanded, 


at the appellee’s cost. 


is 
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FULGHAM vs. THE STATE. 


[ASSAULT AND BATTERY BY HUSBAND UPON WIFE. ] 


Husband ; power of to correct wife.—In this State the husband can not 
commit a battery upon his wife, by way of inflicting upon her “mod- 
erate correction ” in order to enforce obedience to his just commands. 
(Peck, C. J., dissenting. ) 

Same.—The authority for “wife whipping” rests upon a relic of a 
barbarous and unchristian “ privilege,” which, even in the mother 
country, was never claimed to be law, except among people of the 
‘lower rank.” The law in this country recognizes no such distinc- 


tion. 


AppraL from Circuit Court of Greene. 
Tried before Hon. CHARLES PELHAM. 
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THIs was an indictment of the husband for an assault 
and battery upon his wife. The indictment charges that 
before the finding thereof, “ George Fulgham assaulted and 
beat his wife, Matilda Fulgham, against the peace,” &c. 
Appellant went to trial on plea of not guilty, and was con- 
victed and fined. 

From the bill of exceptions, it appears that the accused 
was chastising one of his children, when the wife remon- 
strated, thinking the punishment excessive. The child 
ran, pursued by the father, and both followed up by the 
wife. When the wife came up with her husband, he struck 
her twice on the back with a board, and she returned the 
blows with a switch. The blows inflicted on the wife made 
no permanent impression. Both were high tempered, and 
were emancipated slaves, and were husband and wife. 

This being all the evidence, the court charged the jury 
that “if they believed that defendant struck his wife with 
a board, as described in the evidence, in anger, and not in 
self-defense, he was guilty of an assault and battery ; that 
words of provocation and abuse by the wife, if she used 
any at the time of the fight, would, under the statute of 
Alabama, be in justification or extenuation, as they might 
see fit.” The defendant excepted to this charge, and re- 
quested the court to charge the jury that “a husband can 
not be convicted of a battery on his wife unless he inflicts 
a permanent injury, or uses such excessive violence or cru- 
elty as indicates malignity or vindictiveness.” This charge 
the court refused to give, and “further charged that the 
proposition that a husband could moderately chastise his 
wife, was a relic of barbarism, and no part of the law of 
Alabama, although it might be of North Carolina or Mis- 
sissippi. To the refusal to give the charge asked, and to 
the remark above, defendant excepted.” 

The charges given, and the refusal to give the charge 
asked, are now assigned as error. 


R. CrawrorD, for appellant.—The first charge asked 
should have been given.—1 Winslow, (N. C.) p. 1, case No. 
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966; Calvin Bradley v. State, Walker Miss. Rep. p. 157 ; 
2 Dev. & Bat. 365 ; 2 Humphries, 283 ; 27 Ala. 222. 

The closing remark and charge of the court mero motu 
was erroneous, and prejudicial to appellant.— Wicks v. 
State, 44 Ala. 

The first original charge given by the court was incom- 
plete, and tended to mislead the jury. 








ATTORNEY-GENERAL, contra.—1. The court did not err in 
charging the jury that a blow given in anger, and not in 
self-defense, is an assault and battery.—1 Bish. Cr. Law, 
§ 409; 2 ib.§ 63. But that opprobrious and abusive words 
given by the person assaulted, might be considered in ex- 
tenuation or justification of the offense.—Revised Code, 
§ 4193, 

2. A married woman is as much under the protection of 
the law as any other member of the community. And the 
old doctrine of the common law, that a husband might 
moderately chastise his wife, was never in force in Ala- 
bama, and since the reign of Charles the Second has been 
exploded in England.—1 Bl. Com. 445; Schouler on Dom. 
Relations, 59. 

The statement by the court of the difference between 
the laws of North Carolina and Mississippi and those of 
Alabama, is not error. 


PETERS, J.—This is a criminal prosecution by indict- 
ment upon a charge of assault and battery by the husband 
upon the person of the wife. The defense relied on by 
the accused is, that a husband may give his wife moderate 
correction in order to secure her obedience to his just com- 
mands. 

This authority, on the part of the husband, to chastise 
the wife with rudeness and blows in order to coerce her 
obedience to his domestic commands, was not admitted in 
the age of Judge Blackstone, or as he says, “in the polite 
reign of Charles the Second,” except among “the lower 
rank of the people, who were always fond of the old com- 
mon law,” by which “they claim and exert their ancient 
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privilege” to give their wives “moderate correction,” to 
secure subordination in the family.—4 Bl. Com. 444, 445, 
marg. page. It will be seen from this reference, that thig 
eminent and classic commentator on the law of England 
confines this brutal and unchristian “ privilege” wholly to 
the “lower rank of the people.” The most zealous advo- 
cates of “ wife-whipping” have never gone beyond this 
unhappy rank. It has never been contended that this lia- 
bility to be corrected with blows and stripes was the law 
for the wives of all the people—of those of the higher as 
well as those of the lower rank. The language of the 
authority relied on by the learned counsel for the accused, 
clearly shows that there was a rank of the people excluded 
from its operation. Such partial laws can not be enforced 
in this State. The law for one rank is the law for all ranks 
of the people, without regard to station. Judge Black- 
stone calls it merely an ancient privilege, and quotes no 
decided case, and possibly none such could then be found, 
which supports the privilege referred to by him, as an uni- 
versal law. This distinguished author published his com- 
mentaries above one hundred years ago, when society was 
much more rude, out of the towns and cities in England, 
than it is at the present day in this country; and the ex- 
ercise of a rude privilege there is no excuse for a like 
privilege here. If it was, the offense of witchcraft and 
sorcery, which were crimes at common law, and most cru- 
elly punished against the voice of both reason and reli- 
gion, might be indicted here.—4 Bl. Com. p. 60. Since 
then, however, learning, with its humanizing influences, 
has made great progress, and morals and religion have 
made some progress with it. Therefore, a rod which may 
be drawn through the wedding ring is not now deemed 
necessary to teach the wife her duty and subjection to the 
husband. The husband is therefore not justified or allowed ~ 
by law to use such a weapon, or any other, for her mod- 
erate correction. The wife is not to be considered as the 
husband's slave. And the privilege, ancient though it be, 
to beat her with a stick, to pull her hair, choke her, spit in 
her face or kick her about the floor, or to inflict upon her 
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like indignities, is not now acknowledged by our law.— 
Turner v. Turner, 44 Ala. 437; Goodrich v. Goodrich, 
44 Ala. 670; Moyler v. Moyler, 11 Ala. 620 ; Saunders v. 
Saunders, 1 Rob. Ee. R. 549. The husband may defend 
himself, his children, and those relations whom the law 
ermits him to defend, against the violence of the wife. 
12 Ala. 587; 1 Bish. Cr. Law, 341. But in person, the 
wife is entitled to the same protection of the law that the 
husband can invoke for himself. She is a citizen of the 
State, and is entitled, in person and in property, to the 
fullest protection of its laws. Her sex does not degrade 
her below the rank of the highest in the commonwealth. 
Speaking of the duty of the husband to the wife, a late 
expounder of the law of this great relation declares that 
he “is bound to love his wife and to bear with her faults, 
and if possible, by mild means to correct them.”—Schouler 
Dom. Rel. 59; 1 Bouv. Law Dict. 675, Husband ; Goodrich 
v. Goodrich, 44 Ala. 670. This is the voice of the law, and 
the voice of politeness and humanity, and I think also the 
voice of religion, which is, after all, but pure and disinter- 
ested love.—St. Paul’s Epists. ad Corinths., wbique. 
Besides this, the constitution has wisely and justly ex- 
tended the protective power of the State to all its people 
alike. It shield is stretched out over the bigh and the low, 
the rich and the poor, the strong and the weak, the wise 
and the simple, the learned and the unlearned, and the 
good and the bad, without distinction of rank, caste or 
sex. Ali stand upon the same footing before the law, “ as 
citizens of Alabama, possessing equal civil and _ political 
rights and public privileges.” And no special “privilege ” 
to any rank of the people is allowed to exist in this State, 
because such a privilege is forbidden by the fundamental 
law.—Const. Ala. 1867, Art. I, §§ 2, 52; Dale v. Governor, 
3 Stew. 387. I therefore think that the common law of 
“wife whipping” among “the lower rank of people” in 
Great Britain, has never been the common law of this 
State. It is, at best, but a low and barbarous custom, and 
never was a law. 
The husband may exercise over the wife “gentle re- 
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straint.”—2 Keut, 181. And he may have security of the 
peace against the wife, and the wife against him.—4 Bla, 
Com. 445. And they may be indicted for assault and bat- 
tery upon each other.—Bradley v. The State, Walker R. 
156. But beyond this, “the rule of love has superseded 
the rule of force.’—Schoul. Dom. Rel. 59. 

There was, then, no error in the charge given, or in re- 
fusing the charge asked. Therefore, let the judgment of 
the court below be in all things affirmed. 


Prce, C. J., dissenting. 





BROWN er at. vs. THE STATE. 


[MOTION TO RE-TAX COSTS ALLOWING SOLICITOR’S FEE AGAINST EACH OF 
SEVERAL DEFENDANTS. } 

1. Solicitor’s fee, how taxed when several defendants found quilty.—On the 

conviction of several defendants on an indictment for disturbing reli- 

gious worship, but one solicitor’s fee can be taxed against all the de- 


fendants found guilty, as a part of the costs.—Rev. Code, 9 4343. 


ApreEaL from Circuit Court of Henry. 
Tried before Hon. J. McCates WILEY. 


The facts appear in the opinion. 


W. C. Oates, for appellant. 
ATTORNEY-GENERAL, contra. 


(No briefs came to the Reporter’s hands.) 


PETERS, J.—This is a motion to retax the costs in a 
criminal prosecution by indictment for disturbing religious 
worship, so as to allow but one solicitor’s fee against sev- 
eral defendants, instead of a solicitor’s fee against each of 
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several defendants. The record shows that several per- 
sons were indicted in the court below for disturbing reli- 
gious worship, under section 3612 of the Revised Code. 
There is but one count in the indictment, and the defend- 
ants for plea “ severally say they are not guilty.” On this 
plea the parties went to trial by a jury. And the verdict 
of the jury is, that they “ find the defendants guilty, and 
assess a fine of twenty dollars each.” And thereupon 
each of the defendants came into open court and “ con-' 
fessed judgment for the fine and costs against them.” And 
on settling the bill of costs in the court below, the clerk 
taxed a solicitor’s fee of $37.50 against each of the de- 
fendants who had confessed judgment for the fine and 
costs as above said. The defendants made their motion, 
in the court below. to have said costs re-taxed, so as to al- 
low but one solicitor’s tax fee against all of the defendants 
against whom judgments were rendered, instead of a tax 
fee against each of said defendants. This motion the 
court refused, and the defendants excepted and appealed 
to this court. 

And the sole question made in this court is, whether, 
upon a conviction on an indictment for disturbing worship, 
where several persons are charged, the solicitor is entitled 
to a tax fee against each one of the defendants, or to one 
tax fee against all? ‘The answer to this inquiry depends 
on the construction of the law of the Revised Code which 
gives a right to a solicitor’s fee in such a case as this. 
That portion of this law necessary to be considered here, 
is in these words : “Solicitors are entitled to the following 
fees, to be taxed as costs against the defendant on convic- 
tion, and if he is insolvent, to be paid out of the fines and 
forfeitures in the county treasury”—that is tosay, * * * 
“For each conviction under sections 3598 (5:), 3599 (58), 
3612 (71), 3617 (75), 3618 (76), 3619), 3730 (183), or 3731 
(184). .$37.5u.”—Rev. Code, § 4848. Section 3612 of the 
Revised Code contains the statute forbidding the disturb- 
ance of religious worship, under which the defendants in 
said motion were found guilty. The language of the Re- 
vised Code is different from that of the Code allowing so- 
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licitor’s fees. The law of the Code is, “Solicitors are 
entitled to the following fees, to be taxed as costs and col- 
lected from each defendant.” ... “From each defendant 
convicted under sections,” &c.—Code, § 3936. The lan- 
guage of the Code is perfectly clear. There can be no 
doubt about it. “Each defendant” is liable to pay a so- 
licitor’s tax fee on conviction. But the Revised Code reste 
the liability on “ each conviction.” A conviction may be 
of one, or many defendants. The number of the persons 
charged and found guilty does not give plurality to the 
conviction, And where the conviction is single, there can 
be but one solicitor’s fee allowed. ‘This is the language of 
the law. About this there can be no rational doubt. A 
conviction means to put the matter beyond controversy, 
just as the verdict of a jury is supposed to do. This is 
done when the jury declare their verdict. If the parties 
are found guilty they are convicted, and this is a convic- 
tion.—Riddle’s Lat. Dict. p. 887, word Convinco ; Bla. Com. 
p- marg. 362, 363. In such a case, the conviction is equiv- 
alent to the verdict. It precedes the judgment or sentence, 
and must be regarded as a unit, however numerous the de- 
fendants may be.—1 Bouv. Law Dict. p. 362, word Convic- 
tion; 1 Cain’s R. 72; 34 Maine, 594; 16 Ark. 601. This 
construction is also in conformity with the previous deci- 
sion of this court.— Dent v. T’he State, 42 Ala. 514. Here 
there is but one prosecution, one indictment, one charge in 
this indictment, one plea in answer to it, one jury to try 
this plea, one verdict and one bill of costs. If we consider 
this verdict as the conviction, as I think we must, upon 
authority of the cases above cited, then there is also but 
one conviction. The judgment of the court is not prop- 
erly a conviction, but it is the sentence of the law giving 
effect to the conviction ; because there may be conviction 
and the judgment may be arrested. This could not be, if 
the conviction and the judgment were the same.—1 Din. 
Cr. Cases, 563; 14 Pick. 88; 8 Wend. 204; 3 Park. Crim. 
567. The conviction or verdict may be a single act, and 
consequently a unit, while the judgment may be several, as 
in this case. Beside, this is a statute not to be expounded 
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by construction. It must be strictly construed ; that is, 
confined to its narrowest limits.—Rev. Code, § 3534. Here 
the allowance of one solicitor’s tax fee lies within the di- 
rect. expressions of the statute, and a strict construction 
requires that it shall be kept within this limit.—Leiber 
Leg. and Pol. Herm. 20; 20 Wend. 561; 1 Whea. 526. 

The ruling of the court below is therefore set aside and 
annulled, and the cause is remanded, with instructions to 
re-tax the costs in the case named in said motion so as to 
allow but one solicitor’s fee against all the defendant’s 
found guilty in the court below, and no more, in conformity 
with this opinion. 





GREGORY vs. THE STATE. 
[AMEDNDMENT OF INDICTMENT. ] 


1. Indictmenl, amendment of ; when error,—To permit an indictment to 
be amended, on motion of 8 licilor, even in an immateria Jmatter, with 
out the consent of the defendant and against his objection, is an error 
for which the judgment will be reversed. 


‘ad . . 
ArreaL from City Court of Montgomery. 
Tried before Hon. J. D. Cunnincuam. 


Tue facts are as follows: At the July, 18/0, term of the 
city court of Montgomery, an indictment was found against 
the appellant for living in adultery, &c. The indictment, 
in its caption, gave the title of the court as the “city court.” 
No other title appeared elsewhere in said indictment. Ap- 
pellant demurred to the indictment for its failure to state 
in what court it was found. The demurrer was sustained, 
and the State moved to amend by inserting after the words 
“city court,” in said indictment, the words “ of Montgom- 
ery,’ which motion was granted, against the objection of 
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appellant. To the allowance of the motion to amend ap. 
pellant excepted, and here assigns the same as error. 


Firzpatrick, WILLIAMSON & GoLDTHWAITE, for appellant, 
“Caption,” as used in section 4111, means the heading of 
the indictment, and is a part of it that must be returned 
by the grand jury. 

In this indictment the name of the court did not appear 
correctly, either in the caption or body. It was, therefore, 
defective, and the court properly sustained the demurrer. 
The defect, established by sustaining the demurrer, was 
one that could not be amended except by consent of de- 
fendant, and in permitting the amendment, against the con- 
sent of defendant, the court erred. 

Even if the indictment had been good, yet, when the 
court sustained the demurrer, the indictment was gone, and 
could not be restored except by defendant’s consent. The 
amendment, against defendant’s protest, was in effect a 
finding by the cowrt of a new indictment. 


Joun W. A. SanrorpD, Attorney-General, contra. 


PECK, C. J.—We do not think it necessary to determine 
whether the demurrer to the indictment might not have 
been overruled without error, but, being sustained, the court 
below thereby held it to be insufficient. 

An indictment is the act of the grand jury, and should be 
held to be inviolable. To permit it to be amended, even 
in a matter that might seem to be immaterial, without the 
consent, and against the objection of the defendant, would 
be a dangerous practice, that, so far as we know, has never 
received the sanction of this court. 

Section 4:43 of the Revised Code says, “an indictment 
may be amended with the consent of the defendant, when 
the name of the defendant is incorrectly stated, or when 
any person, property, or matter, therein stated, is incor- 
rectly described.” We think this equivolent to a declara- 
tion, on the part of the legislature, that an indictment can 
not be amended in any case, without the defendant’s con- 
sent. 
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We therefore feel constrained to reverse the judgment of 
the court below, and to remand the case for further pro- 
ceedings in that court. 





VAUGHAN AND WIFE vs. BIBB, Guarpmy. 


[SETTLEMENT OF GUARDIANSHIP ACCOUNTS, | 


1. Receipt of married woman and husband ; when binding.—If a married 
woman and her husband join in a receipt to her guardian for a sum of 
money due her as the ward of such guardian, the receipt is binding on 
her, unless there is mistake or frand.—Ordin. No. 38, 1867. 

2. Receipt for Confederate money not void.—Though the congideration of 
such a receipt may have been land or Confederate money, it would not 
be void for this reason. And the ward would be bound for the amount 
at which she and her husband re-sold the land thus obtained, though 
she only received Confederate money in payment, when there was no 
dissatisfaction manifested by her and her husband with the sale thus 
made. 

. Probate court, power of, to re-state accounts during same term.—The 
court of probate may recall and re-state an account of a guardian, 
once allowed and passed, during the same term at which it was so 
passed. The court’s power over such a proceeding does not end until 
the court is adjourned without day for the term. 

4. Exception, when not noticed.—An exception which is not unintelligible 
on account of the blanks in it, will not be noticed on a general assign- 
ment of errors. 

5. Same, when not sustained. —Exceptions not supported by facts set out 
in the record will not be sustained. 

6. Interest, guardian's general liability for.—Generally, a guardian is only 
liable to account for simple interest. He can not be charged com- 
pound interest unless he receives compound interest, or has been 
guilty of a gross abuse of his trust. 


iS) 


ApPEAL from Probate Court of Montgomery. 
Heard before Hon. Davip CAMPBELL. 


The facts appear in the opinion. 


11 
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Watts & Troy, for appellants. 
Srone, Cropron & CLANTON, contra. 


(No briefs came into the Reporter’s hands.) 


PETERS, J.—This is an appeal from the decree of the 
court of probate of Montgomery county upon a guardian’s 
final settlement. There is also an agreement of counsel 
filed with the transcript of the record, that the same 
transcript “may be considered as an appeal from the final 
settlement of W. C. Bibb’s administration of the estate of 
Priscilla Ann Bibb, and that the two cases may be consid- 
ered together on this record.” There is no record in the 
case of the administration suit filed, and no appeal taken, 
and so far as I have been able to ascertain, no final decree 
rendered in that suit, and there is but one assignment of 
errors made. Under such a state of the record, the ad- 
ministration suit can not be treated as a proceeding prop- 
erly in this court, and no notice will be taken of that cause. 
The mode of bringing a cause to this court is too well 
known to allow such an irregularity to take its place.— 
Rev. Code, § 3485, et seq. 

Without further notice of the administration, I will, 
then, proceed to dispose of the appeal on the guardian’s 
settlement.—24 Ala. 375. 

The guardian’s account was stated and filed for allow- 
ance in the usual form, and a day was fixed by the eourt 
for the hearing of the same. Upon the hearing, the ward 
and her husband objected to the allowance of one item of 
credit of ten thousand dollars. This item was supported 
by the receipt of the ward and her husband for that 
amount, which was paid December 5th, 1860. On this ob- 
jection, the record of the settlement of the guardian as 
the administrator of the estate of Priscilla A. Bibb, de- 
ceased, was introduced, but it was in no wise connected 
with this item of the guardian’s account. It was also 
shown that after the marriage of the ward, who was the 
daughter of the guardian, with Vaughan, the guardian had 
sold to said ward and her husband a tract of land for nine 
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thousand five hundred dollars, and paid them in money 
five hundred dollars beside ; that the value of the land and 
the sum thus paid amounted to ten thousand dollars. And 
the amount thus made up was received by Vaughan and 
wife (the ward) as so much of her estate in the hands of 
said guardian. It was shown that Vaughan and his wife 
became dissatisfied with the land thus sold to them, and 
sold the same back to said guardian for eight thousand 
dollars, which was paid in treasury notes of the Confed- 
erate States. There was some evidénce that the guardian 
had said on the first sale of land as above said, that he 
owed his ward about ten thousand dollars, but this was 
contradicted, there being but a single witness on each side 
as to this fact. There was no proof that there was ever 
any dissatisfaction expressed with the second sale of the 
land, as above shown, by Vaughan and wife to her guard- 
ian, or that they suffered any loss on the Confederate 
money that was paid to them, at that time. There was 
also considerable evidence as to the value of the land 
above said when it was first sold by the guardian to the 
ward and her husband ; some of the witnesses stating that 
it was worth three dollars per acre, others stating it was 
worth five, and the guardian himself testifying that it had 
not been sold above its true value. 

Upon this testimony the court below allowed the objec- 
tion to the extent of two thousand dollars, and decided 
that the guardian was entitled to a credit of eight thous- 
and dollars, “the amount of the Confederate treasury 
notes,” which the guardian had paid to the ward and her 
husband in the fall of 1862, when the land was re-conveyed, 
and interest thereon. To this allowance the ward and her 
husband excepted, and now base an assignment of error 
in this court on this exception. 

The bill of exceptions also shows that the court permit- 
ted the guardian to strike out of his account “the sum, 
to-wit, of $——. with which he had charged himself, and 
to insert in lieu thereof the sum of $——;” which was 
also excepted to by the ward and her husband. 

The bill of exceptions likewise shows that the guardian 
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was permitted by the court to “re-state his account as the 
same was passed and allowed by the court.” To this the 
ward and her husband also objected and excepted. But 
no reason is shown for the exception. 

The ward and her husband also excepted to “ the allow- 
ance of each alteration in said account as originally filed, 
save Only the rejection of the said item of ten thousand 
dollars.” 

The ward and her kusband likewise asked the court to 
charge the guardian with “the difference between com- 
pound and simple interest on the several sums ” which said 
guardian had received from the estate of Edward Sims, 
who was the grandfather of the ward, and from whom the 
estate of her mother had been received, and which was the 
estate from which her own was derived. But this the 
court refused, and the ward and her husband excepted. 

Upon the hearing of the guardian’s account in the court 
below, the ward was found indebted to him in the sum of 
$3,573.33, and he was discharged. The ward and her hus- 
band appeal to this court from said decree of discharge, 
and assign the same for error, and base other errors upon 
the exceptions above stated. 

It does not appear that the ward was a minor when the 
receipt for the ten thousand dollars was executed. But 
whether this was so or not, it seems that the receipt of the 
husband alone would be sufficient. And this would bar 
her, equally with himself, if there was no fraud or mistake 
in its procurement.—Rev. Code, § 2375. The receipt given 
by the ward and her husband is in the following words: 
“ Received, Montgomery, Ala., December 5th, A. D. 1860, 
of William C. Bibb, administrator of the estate of Pris- 
cilla A, Bibb, deceased, and as guardian of my wife, Cor- 
nelia D. Bibb, ten thousand dollars in full payment to date 
as administrator and guardian aforesaid, including the 
proceeds of the lease of land in Noxubee county, Missis- 
sippi, up to the Ist of January, A. D. 1863.” Signed, 
“Vernon Henry Vaughan,” “Cornelia D. Vaughan.” No 
doubt that parties who are competent to act for themselves 
may settle their affairs without going into court and invok- 
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ing its aid, if they choose todoso. And such settlements, 
if free from mistakes and fraud, are final and binding as if 
done in court.—Carter v. Owens, 41 Ala. 217; Rev. Code, 
8§ 2685-86 ; Motley v. Motley ct al., 45 Ala. 555. The fact 
that the receipt thus given measured the value of the 
thing received in what is called ‘Confederate treasury 
notes,” does not render it invalid. There is no pretense 
that there was any fraud in the transaction, or that the 
parties did not know perfectly well what they were about. 
Adams’ Eq. 183, noteC. It has been settled by the highest 
court of the nation, that a sale of lands for Confederate 
money is not void, but that the party bound is liable for 
the value of the consideration, however spurious it may 
have been as a currency.— Thorington v. Smith, 8 Wal. 1; 
see Anderson v. McGowan, 45 Ala. 462. On the re-sale of 
the land to the guardian, the husband and the wife, who 
was the ward, fixed the value of the consideration for 
which they had given the receipt. If they are now per- 
mitted to set this at naught, there would be no finality in 
such transactions. This does not seem to have been the 
purpose of the statute governing such instruments.—Mot- 
ley v. Motley et al., supra. Then there was no error in the 
action of the court below upon the matter of the receipt, 
and the decision upon the objection based upon it. 

The third exception is not well taken. There was no 
error in merely permitting the re-statement of the account, 
if it was done during the term. Such matters are under 
the control of the court until the term of the court is 
closed by adjournment. 

The third exception is based upon no facts that serve to 
make it intelligible. And the same may be said of the 
fourth and the fifth exceptions. They are too indefinite to 
raise any clear question of error in the court below. 

The sixth exception can not be sustained. A guardian 
is not liable to account for more than simple interest, un- 
less he receives more. Here it does not appear that he 
did, or that he has been guilty of any gross abuse of his 
trust.—Rev. Code, §§ 1827, 1828, 1829 ; 17 Ala. 306; 23 Ala. 


385. 
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The very general ‘terms in which the assignments of 
error have been made in this case, has compelled me to 
deal rather with the questions made in the bill of excep- 
tions than with the assignments.—21 Ala. 504; 20 Ala. 
477; Rev. Code, p. 816, Rule I Pr. in Sup. Court. 

There is no error in the judgment and proceedings in 
the court below. Its decree is therefore affirmed. 





BATES vs. MAYOR, ALDERMEN, &c., OF MOBILE. 


[FINE FOR FAILURE TO OBTAIN CITY LICENSE TO DO BUSINESS. ] 


1. City license tax of Mobile, who liable to pay.—A party who carries on 
business in the lower bay of Mobile, some thirty miles below the city, 
and outside of the corporate limits of the city, but whose residence is 
in the city, and who keeps the capital employed in his business there, 
is not liable to pay a city license tax. 


AppEaL from the Circuit Court of Mobile. 
Tried before Hon. Joun ELtiorr. 


APPELLANT was tried before the mayor of the city of Mo- 
bile for carrying on business without license, and was fined 
twenty-five dollars. On appeal to the cireuit court, the 
judgment of the mayor was affirmed, and hence this ap- 
peal. 

The case was tried in the circuit court upon an agreed 
statement of facts, as follows: “The appellant is a steve- 
dore, and was engaged in the business of storing cotton in 
the lower bay, about thirty miles from the city of Mobile, 
and outside of the corporate limits thereof, and had no of- 
fice or place of business within the corporate limits of said 
city. Appellant resides in the city of Mobile, and keeps 
there the capital employed in his said business. Appel- 
lant’s business is principally confined to the winter and 
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spring months, during the movement of the cotton crop. 
Occasionally, when in the city, appellant makes contracts 
with masters of vessels to load their ships lying in the lower 
bay as aforesaid, outside of the corporate limits of said 
city. The performance of said contracts, and all the work 
and labor necessary and incident thereto, is carried on out- 
side of the corporate limits of said city, and all the tools 
and implements of appellant’s said trade are kept and used 
where said trade is conducted, to-wit: outside of the cor- 
porate limits of said city.” There was also an agreement 
of the parties as to the judgment, which need not be fur- 
ther noticed. 


Boytes & OveEraLt, for appellants.—The license is re- 
quired for persons carrying on a business, pursuit, trade or 
profession in the city. It is the business prosecuted and 
conducted within the city that is taxed ; a business, in order 
to carry on which, the streets are used, the protection of 
police and corporate authorities are required, and which 
has the advantage of an aggregate population. 

A license is not required for the privilege of a bodily ex- 
istence in the corporate limits, or because a resident keeps 
his money or capital in a bank or at home within said lim- 
its, or because he occasionally meets a person and makes 
a contract to do something elsewhere. It is for following 
an avocation, by the pursuit of which he supports himself 
and family, or in which he is engaged as a business pur- 
suit, trade or profession. 

Section 388, Code of Ordinances, shows by its whole con- 
text that it never was intended to include the stevedores. 
It contemplates that the license shall have a business “ lo- 
cal habitation and a name” within its corporate limits. 

It speaks of the place of business of the license, the 
changing of the place of business and the name, and the 
taking in of a partner. 

The agreed state of facts show that this class of persons 
have no place of business in, or do they perform and carry 
on their trade within, the corporate limits. 

It seems clear that they (stevedores) are not included in 
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the letter or the spirit of the ordinances on this subject, or 
the charter.—City Charter, § 56. 


RapHakEL SEMMES, contra.—[Appellee’s brief did not come 
into Reporter’s hands.] 


PECK, C. J.—The authority of the city of Mobile to 
assess a license tax is contained in section 56 of the city 
charter. By that section it is enacted, ‘that the authori- 
ties of the city of Mobile shall have authority to assess and 
collect from all persons and corporations, trading or carry- 
ing on any business, trade or profession, by agent or oth- 
erwise, within the limits of the city, a license tax,” cc. 

The city ordinance on this subject conforms, substan- 
tially, to the charter, and declares, “ all persons trading or 
carrying on any business, pursuit, trade or profession in 
the city, shall obtain a license for the same, in the manner 
hereinafter prescribed,” &c. 

To subject a party to this license tax, his business, trade 
or profession must be carried on “ within the limits of the 
city.” These are the words of the charter. 

It makes no matter where such party in fact resides, 
whether within or without the city limits. It is the place 
where his business is carried on that determines his liabil- 
ity to this tax. If that is within the limits of the city, his 
liability is fixed. 

If a party has his residence in the country, yet. if his 
business, &c., is carried on within the city, whether by him- 
self or his agent, he must pay this license tax. This, it 
seems to us, is very clear, and we think it equally clear, 
that the vonverse of this is true; therefore, if he lives in 
the city, and carries on his business some where else, owt- 
side of the city limits, he is under no obligation to obtain a 
license for that purpose from the city authorities. 

The facts agreed state, that the appellant’s business was 
storing cotton in the lower bay, about thirty miles from the 
city, and outside of .the corporate limits; and that he had 
no office or place of business within the city. This being 
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true, he was certainly not liable to pay a city license tax. 
The fact that his residence was in the city, and that the 
capital employed in his business was kept there, does not 
alter the case. 

Let the judgment of the circuit court be reversed, and 
the cause remanded to that court, that the agreement of 
the parties may be carried into effect. The appellee will 
pay the costs. 





KENNEDY et au. vs. MARRAST Et At. 


[BILL IN EQUITY TO SET ASIDE CONVEYANCE ON GROUND OF MENTAL INCAPA- 
CITY, INADEQUACY OF CONSIDERATION, AND FRAUD. ] 


1. Deed by one of non-sane mind void.—A deed made by a party of non- 
sane mind, to such a degree as to incapacitate him for making con- 
tracts, is void, and his heirs may file a bill in chancery to set it aside. 

2. Decree of chancellor, when will not be reversed ; preponderance of evi- 
dence.—When the decree of the chancellor is not opposed to the evi- 
dertee on which it is based, it will not be reversed because the evidence 
which supports it is weak and suspicious. Before such a decree is dis- 
turbed, there must be a strong preponderance of the evidence against it. 


AprEaL from Chancery Court of Mobile. 
Heard before Hon. A. C. FELDER. 


THE appellees, minors, filed in May, 1867, by next friend, 
a bill in equity against appellant, John P. Kennedy, seek- 
ing to set aside the conveyance to said Kennedy of a house 
and lot in Mobile, made by their father, J. C. Marrast, de- 
ceased, on the 30th November, 1863. One Strange, who 
was in possession of the property at the date of the filing 
of the bill, under a lease from Kennedy, and Harriet E. 
Marrast, widow of J. C. Marrast and his admiuistratrix, in 
her individual capacity and as administratrix of said Mar- 
rast, were made parties defendant, the bill alleging, as to 
her, that she claimed dower in said house and lot, &e. 
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The bill alleges that “at the time of making said sale 
and deed, Marrast was in his last sickness, was a paralytic 
and did not possess a sane mind; that at that time hig 
mind was so destroyed that he had not capacity to contract; 
that his condition was such that any person proposing to 
deal with him was bound to take notice of the fact, or be 
put upon enquiry as to the state of his intellect,” &c. The 
bill also alleged fraud and inadequacy of consideration, 
and prays that the deed, &c., be declared void; that the 
title to said property be divested out of respondents and 
invested in complainants ; that respondents be decreed to 
account for the rents and profits, &c., and offers to pay re- 
spondent Kennedy the value of the Confederate money 
paid by him, with interest. 

Appellant answered, denying the allegations of mental 
incapacity, fraud, inadequacy of consideration, pleads that 
he is a bona fide purchaser for a full and valuable consider- 
ation, and demurred to the bill for want of equity. 

The defendant Strange, in his answer, admitted indebt- 
edness to Kennedy for rent of the premises, and offered to 
pay the same to those legally entitled to receive it. A de- 
cree pro confesso was taken as to Harriet Marrast. 

The record is quite voluminous, and the details of facts 
connected with the sanity and mental capacity of Marrast 
are quite lengthy and minute ; but in the view taken of the 
case by the court it is only necessary, for a proper under- 
standing of the opinion, to make a brief abstract of the 
testimony of the parties. 

By the appellees, it was proved that their father, John C. 
Marrast, died on December 14th, 1863, of paralysis, from 
which he had been suffering for many months ; that on the 
30th of November, 1863, said Marrast and wife executed a 
deed for the house and lot to Kennedy, in consideration of 
the payment of $17,000 Confederate money, which then 
was worth in market seventeen dollars in Confederate notes 
for one dollar in gold. 

There was proof tending to show the utter physical and 
mental incapacity of Marrast several months prior, and 
continuously up to his death; that he was not capable of 
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contracting, and in such a state of mind that his wife feared 
fatal results to him if she refused to sign the deed and 
thereby break off the sale. There was evidence tending to 
show that the house and lot in 1863 was worth $12,000 in 
United States currency, and that the price paid for it was 
grossly inadequate, &c. 

On behalf of appellant, there was much testimony on ° 
the part of several practicing physicians and others, tend- 
ing to show, that the mind of Marrast gave no evidence of 
insanity or unsoundness up to the very hour of his death. 
It was proved that all the negotiations for the sale, &c., 
were made with one Evans, as agent of Marrast; that Ev- 
ans had been offering the house and lot for sale for several 
months, and that Marrast and wife signed the deed, and 
no dissatisfaction with the sale by any one was ever ex- 
pressed to Kennedy until the filing of the bill. Kennedy 
testifies, that he knew nothing whatever of the unsound- 
ness of Marrast’s mind, and there is no proof that he did. 
Appellant also offered much testimony going to show that 
the price paid for the house and lot was, for the times and 
condition of the country, a high price, &c. 

On the hearing, the chancellor decreed that the deed to 
Kennedy be rescinded and annulled ; that the title to said 
property be divested out of respondent and invested in 
complainants ; that respondent account for the rents and 
profits from the date of the purchase, and that respondent 
be reimbursed the value in lawful money of the Confeder- 
ate money at the time it was paid, with interest, &e. A 
reference was ordered to the register to take and state an 
account, &c., and upon the coming in of the report, the 
chancellor contiemed the same. 

Kennedy appeals and now assigns as error the decree of 
the chancellor on the hearing. 


Daraan & TayLor, for appellant, commented at length 
upon the evidence, contending that it did not sustain the 
decree, and presented the following argument on the law 


of the case : 
1. The court will bear in mind that this was a completely 
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executed contract. Kennedy received the house, and Mar. 
rast the purchase-money ; and, also, that the contract ig 
voidable only, and not void.—See 2 Kent Com., 7th ed., p, 
562; 12 Barb. 237, and cases cited. Consequently, when 
it is sought to be set aside, the court requires the com- 
plainants to put the defendant in statu quo, and in all 
cases to do equity where the defendant is an innocent 
party.— Wharton & Steele, M. J., p. 15. Now, we insist 
that Mr. Marrast, if living, could not rescind the sale and 
recover the house without accounting for the use of the 
money. Suppose he invested it in cotton, and made large 
profits by the sale; bought other valuable property, or 
used it in the taking up of old gold debts, dollar for dol- 
lar, or in any other profitable manner, could’ he keep to 
himself all those profits or benefits arising from the use of 
our money, and then rescind the sale and take the house 
to boot? If he could not, his children, who occupy his 
shoes, can not. The court is ready to make them whole, 
but will not aid them to speculate ; nor will the court take 
the risk of being imposed upon, by their refusing to ac- 
count for the use made of the money. The complainants 
demand the house, and all the rents and profits made by 
us since it has been in our hands. Now, we ask the same 
of them as to the purchase-money. They have failed 
utterly. Their simple reply to this plea is, Never mind 
what we did with the money, or how much we have made; 
this is none of your business; we will pay you upon the 
then value of the money—that is, one dollar for sixteen in 
gold, and no more. This is no answer or defense to our 
plea. 

2. The rule in equity is, that the court will not set aside 
the sale, unless the defendant can be placed in statu quo. 
In this case, the defendant can not be placed where he 
was. The money, and the government that made it, were 
dead before they made the offer to rescind. All the uses 
and purposes to which it could have been put, are gone, 
with the extraordinary times which gave it existence, never 
to return. The complainants, or their father, took to 
themselves the money, and assumed all the chances of in- 
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vestment and specuiation, and of which we have been de- 
prived forever, and put upon us all the risks of the war. 
Defendant’s intention to invest and not risk the money, is 
manifest by his act in this purchase. Had he not made 
this, would have made others, which he could have done 
anywhere in this city at the same or better rates; or he 
could have done otherwise ; all of which he has been de- 
prived of. To say you will value his then money for him, 
with gold as the standard, is not meeting the equitable 
rule; his right to exercise his own judgment was taken 
from him, until all chances are gone; besides, why take 
gold as the standard? There is clearly no equity in this. 
We prove that gold was not used as money, but was bought 
and sold like other articles. Gold was higher than any 
other article. Take corn, bacon, cotton, and real estate, 
and we could have bought them at two or three for one ; 
and yet gold is forced on us at sixteen for one. Why is 
this? We did not want gold at that price; besides, you 
take Confederate money and reduce it to gold, and give it 
to them then, and return us the same amount now, when it 
was then worth two or three times more than it now is. 
With one dollar then, we could have bought two or three 
times as much as now. Even at the North, about the same 
time, it was worth as high as $2.80 in greenbacks, for one. 
The fact is, we can never be placed in statu quo. “ True 
and generous equity” can not now be done.—1 Story Eq, 
§ 228; 1 Pars. on Cont. 312; Wharton & Stelle, p. 15, § 11; 
ib. p. 7, note B; 2 Paige, 158; 78. & M. 103. 

3. Mr. Marrast first placed the house in the possession 
of Mr. Evans, some two or three months before the sale 
was made. It will hardly be contended that he was in- 
competent when he gave this power of sale. No notice of 
subsequent insanity was ever given to the agent or pur- 
chaser. The authority was never revoked, but was con- 
summated into a legal title. It is said by good authority, 
that “where authority is given by a sane man, who subse- 
quently becomes insane, and without knowledge a sale is 
made to an innocent purchaser, it shall stand good.”— 
2 Kent Com. 645, side page; 1 Pars. on Cont. 61, note E; 
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Story on Agency, p. 501, note 3; 1 Bell Com. 4th ed., p, 
395, § 413; 10 N. H. 156. Whether the power to Evang 
was in writing or not, can not affect the case, for if the in- 
sanity revokes the power at all, it would do so whether it 
were in writing or in parol. The rule is based on a prin- 
ciple of equity, not the statute of frauds, and grows out 
of the following well settled equity doctrine, that “ when 
one of two innocent persons must suffer, equity will put it 
upon him whose acts and conduct furnished the opportu- 
nity and induced the result.” Mr. Marrast having in this 
case, when he was rational and sober, armed Mr. Evans 
with authority to seek and find a purchaser, and make the 
contract of sale, if Mr. Evans’ action, under his power, has 
caused injury, who must suffer—the innocent purchaser, or 
he whose action induced the evil? If Mr. Marrast set the 
deadfall, can his representatives complain if it fell on him- 
self?—See Story on Sales, 161, § 202; 25 Barb. 484, top 
page; 37 Barb. 509; 37 N. Y. Rep. 509; Smith’s Merch. 
Law, 288-9. 

It is also a well settled principle in equity, that ‘“ where 
the equities are equal, the law must prevail.” In this case, 
both plaintiff and defendant claim under J. C. Marrast. 
Mr. Kennedy, a purchaser for value, and complainants, by 
descent only; otherwise, they may be said to be equally 
innocent and equally diligent.—See Story’s Eq., vol. 1, § 57. 

The following cases show the rule to be, that the court 
will not grant relief against an innocent person, especially 
where he can not be placed in statu quo. In many cases 
statu quo is not mentioned, where the purchaser is inno- 
cent, and objects. And in all cases where the subject is 
destroyed, it is held the parties could not be put in statu 
quo. There is no such thing as valuing the loss and making 
him whole with money. The parties must be placed back 
exactly as they were, or not at all. Can the Confederate 
money paid be now returned as it was, with all the oppor- 
tunities to use it that then existed ?—9 Vez. 478, 482; 
9 Wills, H. & G. 309; 24 Eng. L. & Eq. 486 ; 26 ib. 540; 
7 ib. 284; 1 McCarter, (N. J.) 389; 13 Iredell, 106 ; 32 Vt. 
652 ; 28 Conn. 127 ; 18 Ill. 282; 8 Rich. E. 286. 
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Taking these things altogether, the decision of the chan- 
cellor should be reversed, and the case dismissed. 


Hernpon & SMITH, contra. 


PETERS, J.—The deed under which the appellant, Ken- 
nedy, seeks to support his title, was made by Marrast him- 
self, and not by his agent. And Kennedy must be charged 
with notice, just as if he dealt directly with Marrast him- 
self. If Marrast was of non-sane mind to such a degree as 
to incapacitate him from making such a contract when the 
deed was signed by him, and he did not afterward affirm 
it when he was of sound mind, it was void. A legal ca- 
pacity to consent is the essence of all contracts, whether 
by deed or parol. Without this they are absolutely void. 
1 Story Eq. §§ 222, 223, 227, 228, 229, 230; 1 Pars. Cont. 
383, et seq.; 5 Bac. Abr. (Bouv.) 5, 26; 2 Poth. Obl. by 
Evans, note III, p. 22, et seq.; Rawdon v. Rawdon, 28 Ala. 
565. <A bill to set aside such a deed may be filed by the 
heirs of the maker.—Newland Cont. p. 19, note C. 

The capacity of John C. Marrast, deceased, the ancestor 
of the complainants in the court below, is the question 
put in issue by the pleading. This is a fact, and not a 
question of law. This fact was submitted upon the 
proofs taken in the cause to the decision of the chancellor. 
His decision was favorable to the complainants and against 
the capacity of Marrast to make the deed. In such a case 
the decision of the chancellor will not be disturbed, unless 
there is a decided preponderance of the evidence against 
the conclusion attained by him.—Puhillips, adm’r, v. Phil- 
lips, 39 Ala. 63. I think the testimony in this case sufli- 
ciently sustains the decree. It will therefore be left to 
stand. 

The decree of the chancellor is therefore affirmed, and 
said John P. Kennedy, appellant, will pay the costs of this 
appeal in this court and in the court below. 


| NoTE By REPoRTER.—At a subsequent day of the term, 











168 FORTY-SIXTH ALABAMA. 


Kennedy et al. v. Marrast et al. 





a 





appellant applied for a re-hearing, and filed in support 
thereof the following argument :| 


The rule ot law is well settled, and has been stated with 
clearness by Peck, C. J., in the case of Cotton v. Ulmer, as 
follows: “ Reason is the common gift of God to man, 
hence every man is presumed to be sane, and insanity can 
only be proved by clear and unexceptional evidence.” 

Partial insanity will, however, invalidate a will or a con- 
tract, but it must be fully and clearly established that the 
act was the result of such partial insanity; for to hold 
that testimony of a doubtful or suspicious character, even 
as to partial insanity, would defeat a solemn act, would in 
truth and in legal effect be to annul the proposition that 
insanity, to invalidate a deed or will, must be clearly es- 
tablished. 

The question, therefore, is not whether the testimony in 
this case renders it doubtful whether Marrast was compos 
mentis at the time of executing this deed ; but it is, whether 
the evidence clearly establishes his mental incapacity. 
And we insist that this is a rule of law that is binding on 
the court. The burthen is on the complainants to over- 
come the deed. It is assailed on the ground of mental in- 
capacity alone, for neither fraud or undue influence is pre- 
tended ; and before it can be annulled, “the proof must 
be clear and uwnexceptionable ;” that is, the mind of the court 
must be satisfied of incapacity, for we must be guided by 
the rule laid down in Cotton v. Ulmer, which only an- 
nounces a rule that has been recognized for ages. 

It may be true, as stated in the opinion delivered, that 
in cases of doubt this court will not reverse the decision 
of the chancellor on a mere question of fact; yet we ought 
to look at the case in 39 Ala. 63, Phillips v. Phillips. 

In that case, the bill was filed to impeach a deed. The 
testimony rendered the question of capacity doubtful. 
The bill was dismissed, and the decree was aftirmed in this 
court, in harmony with the general principle just adverted 
to, and announced by the Chief Justice in Cotton v. Ulmer. 
And if the court, in 39 Ala. 63, had put the decision on 











JUNE TERM, 1871. 169 


Kennedy et al. v. Marrast et al. 








this ground, its reasoning would have been as cogent as its 
judgment or decree was correct. But to say that if a 
chancellor, upon doubtful testimony, sets aside a deed for 
want of mental capacity, this court will not reverse, is to 
say that if the chancellor disregards a cardinal rule of law, 
this court will not examine it, because he committed the 
error in looking to the evidence, or the weight of evidence. 
To such a proposition this court will not commit itself. 

It may be added, that the language in 39 Ala., used by 
the court, is apt to mislead, and in the case at bar may 
have misled this court ; for the well-considered rule is laid 
down in the celebrated case of Kennedy v. Kennedy, 2 Ala., 
in which Collier, C. J., says: “ We will not undertake to 
say that the appellate court will not reverse a decree on 
the ground that an issue was not directed to be tried by a 
jury, when it appears that the facts are so disputed as to 
render it impossible to explicate them, even although no 
issue was ‘prayed in the court below. In such a case, a 
viva voce examination before a jury seems indispensable.” 

Now, if there ever was a case where an issue should be 
directed, it is this ; for no human mind can read all the 
depositions and say, ‘I have no doubt but Marrast was 
mentally incapable of making a contract of this charac- 
ter.’ He must say, indeed all must say, that at the least 
the question of his mental capacity is doubtful. 

The whole proof thus answered, the rule seems to apply 
the deed must prevail, and the bill be dismissed. 

If, however, the mental capacity be so involved in doubt 
that the court should be unwilling to dismiss the bill, then 
the issue should be directed, as stated in 2 Ala. 


The following response to the petition was made by— 


PETERS, J.—The evidence in this case was carefully 
examined in the preparation of the opinion in the first in- 
stance. I have again examined it in connection with the 
authorities furnished by the eminent counsel in support of 
the application for a re-hearing, and I do not feel that the 
testimony did not justify the decree of the learned chan- 
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cellor in the court below. It is true that in the court be- 
low the presumption is in favor of the sanity of the maker 
of adeed. But when the case comes here, the presump- 
tion is the other way. It is in favor of the correctness of 
the chancellor’s decree, the verdict of the jury, or the de- 
cision of the judge below upon the facts, unless there is a 
strong preponderance of the evidence against the judg- 
ment below.— Phillips v. Phillips, adm’r, 39 Ala. 63. 
The re-hearing is therefore denied, with costs. 





BRAME vs. McGEE et At. 


[BILL IN EQUITY TO SUBJECT CONTRACT SEPARATE ESTATE OF MARRIED WOMAN 
TO PAYMENT OF A NOTE GIVEN BY HER WITHOUT CONSENT OF HER HUSBAND, 
DURING COVERTURE, FOR PAYMENT OF HER OWN DEBT. } 


1. Separate estate of married woman; what will be subjected in equity to 
payment of note executed by her during coverture.—Where a feme sole, in 
contemplation of marriage, by an ante-nuptial deed conveys her prop- 
erty to a trustee, in trust to her sole and separate use, for the support 
and maintenance of her intended husband and herself, and such chil- 
dren as they may have, chancery will charge it with the payment of a 
promissory note, made by her after the marriage, for her own debt. 

2. Same; bill filed to subject; what need not state.—A bill, filed for that 
purpose, need not state that the debt was contracted for ‘‘ family sup- 
plies or maintenance.” 


APPEAL from Chancery Court of Greene. 
Heard before Hon. A. W. Dmtuarp. 


In 1860 one of the appellees, Mrs. McGee, theu a Miss 
Mason, in contemplation of marriage with James McGee, 
joined with him in a deed by which they conveyed her es- 
tate, real and personal, to appellee, Foster M. Kirksey, to 
hold the same in trust for the sole and separate use of Mrs. 
McGee after the marriage, which, as the bill of complaint 
states, took place on the day after said deed was made, 
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without being subject, in any manner, to the debts of her 
intended husband, and that said trustee should permit her 
and her husband to keep and retain in their possession, 
during their joint lives, the slaves belonging to the wife, 
and take the issues, profits and labor of said slaves for the 
support, maintenance and use of themselves and any chil- 
dren they might have, and also to occupy and cultivate the 
lands thereby conveyed ; but said property was not to be 
sold or disposed of, without the joint consent of Mr. and 
Mrs. McGee and said trustee ; and, if Mrs. McGes survived 
her husband, she was then to hold said property, and the 
rights and interests therein, discharged from the said trusts, 
but if Mrs. McGee died first, then said property to be dis- 
posed of as she might direct by her last will and testament, 
and if she failed to make a will, then to go to her heirs- 
at-law. 

In 167, Mrs. McGee made a promissory note, commonly 
called a due bill, to the complainant for fifty-seven dollars, 
and the same being unpaid, complainant, in 1869, filed his 
bill to have said promissory note paid out of said separate 
estate. The bill states, that at the time the same was filed, 
the separate estate of Mrs. McGee consisted of a house 
and lot in the town of Eutaw, the residence of said hus- 
band and wife, several hundred acres of land, and between 
four and five thousand dollars in the hands of said trustee, 
and prays that said note and the costs of said suit might 
be decreed to be paid out of the trust funds in the hands 
of said trustee, &c., and for general relief. 

Mr. and Mrs. McGee and said trustee are made parties 
defendant. Decrees pro confesso were taken against all the 
defendants, which were afterwards set aside, and said par- 
ties filed answers and demurrers. The answer’of the trus- 
tee was required to be on oath, but was without oath, and 
assigns several grounds of demurrer. The husband and 
wife filed an answer and several grounds of demurrer to 
the bill. The second only need be noticed, and that is 
based on the ground that the bill does not state that the 
said note was given for the support and maintainance of 
the family, &e. 
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All the several causes of demurrer were overruled, ex- 
cept the one above named, which was sustained, and the 
chancellor required the complainant to amend his bill “so 
as to charge that the note was for family supplies or main- 
tenance.” The answer of the trustee admits the fifth 
paragraph of the bill, which states that he had between 
four and five thousand dollars, in money, in his hands be- 
longing to said trust estate. The answer of husband and 
wife states that the said note was given without the hus- 
band’s knowledge. 

The complainant not being able to amend his bill, as re- 
quired by the chancellor, it was dismissed for want of 
equity. 


R. Crawrorp, for appellant.—1. The deed does not vest 
in Mrs. McGee a separate estate, under the Code of Ala- 
bama—lIst. Because the husband is trustee for the wife, and 
does not enjoy the profits of the estate.—Rev. Code, § 2372. 
2d. The property can not be conveyed by them jointly, by in- 
strument of writing attested by two witnesses.—Rev. Code, 
§ 2373. 3d. The proceeds of the sale of any property can 
not be used by the husband, even in such manner as is most 
beneficial for the wife.—Rev. Code, 2374. 4th. The hus- 
band has no power to receive the property coming to the 
wife, but the trustee, Kirksey, alone——Rev. Code, § 2375. 
5th. In case Mrs. McGee should die intestate, the property 
goes to her heirs-at-law, which would be in the course pre- 
scribed in Part 2, Title IV, Chapter 1, page 416, Revised 
Code; whereas, if it were her separate estate under the 
Code, McGee, the husband, is entitled to one-half of the 
personalty of such separate estate absolutely, and to the 
use of the realty during his life.—Rev. Code, § 2379; see, 
also, Cowles and Wife v. Morgan, 34 Ala. 535. 

2. As a general rule, a person can not hold a valuable 
beneficial interest in property which can not be subjected, 
either at law or in equity, to vhe payment of his debts.— 
Rugely & Harrison v. Robinson, 10 Ala. 731. The interven- 
tion of a trustee does not protect the property, since equity 
considers the cestui que trust as the real owner, and the 
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trustee as a mere man of straw.—Lamb v. Wrigg & Stew- 
art, 8 Porter, 82. 

3. There is nothing in the expression, “for her support 
and maintenance,” which can prevent a court of equity 
from selling the property. Such effect has been allowed 
to the words, where the property was given to the wife, 
without other words of exclusion of the husband’s rights ; 
and not in cases where the attempt was to subject the wife’s 
interest.—Rugely & Harrison v. Robinson, supra ; Spear v. 
Walkley, 10 Ala. 328; Jasper v. Howard, 12 Ala. 652. The 
case of Hill v. Mcitae, (27 Ala. 181,) is very unlike the case 
at bar. There the trustee was to retain the possession of 
the property, and apply a portion of the profits to the rea- 
sonable support of the beneficiaries; here, the property 
itself is given. 

4. Trust property is liable to be disposed of by operation 
of law in invitum, like any other property, although indi- 
rectly the purposes of the trust may thereby be defeated. 
2 Story’s Eq. Jur. § 974, citing a casein point; Greene v. 
Spear, 1 Russell & Mylne, 395; Graves v. Dolphin, 1 Si- 
mons, 66. See particularly Lobertson d& Fettibone v. John- 
ston, (86 Ala. 101,) re-affirming Jugely & Harrison v. Rob- 
inson, (10 Ala. 902,) and principle further illustrated in case 
in point in 17th Ala. 617—McCroan, Trustee, v. Pope et al. 
See, also, Young v. Kinebrew ; Sprague v. Tyson, January 
term, 1870. ‘ 

5. A feme covert having a separate estate under deed, 
giving her note, intends thereby to charge her separate per- 
sonal estate.—40 Ala. 572; Gunter v. Williams and Wife, 
20 Ala. 382; Odey v. Ikelheimer, 20 Ala. 229; Blevins v. 
Buck, 13 B. Monroe, 381. In 19 Ala. 146, it is ruled, that 
the intention of the parties to the instrument must govern. 
Consider herein—ist. All the property was Mrs. McGee’s ; 

2d. She could dispose of it by will; 3d. In case she made 
no will, it was to goto her heirs; 4th. It could not be sold 
or disposed of unless she joined, and it could not be sub- 
jected to his engagements, &c.; 5th. In the event of Mc- 
Gee’s death, the trust was at an end. 

The requisition that the three together only could sell or 
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dispose of the property, is not inconsistent with the idea 
that it was her separate estate. 

Again—Any keeping, retaining, or possessing by McGee 
must be construed to mean for the use of the wife. 

Again—In the construction of deeds, if there are two 
clauses which are inconsistent and irreconcilable with each 
other, the last must give way to the first.—19 Ala. R. 634; 
2 Story’s Eq. Jur. 1394. 

6. The words, “ for the sole and separate use and main- 
tenance of her and her children,” do not manifest an inten- 
tion to limit the quantity of her interest, but merely to show 
the motive of the settlement.—McCroan v. Pope et al. 
17 Ala. 612. 


JoHN G. PreRcE, and Wm. P. WEBB, contra. 


PECK, C. J.—1. I think it very clear, that the separate 
estate of Mrs. McGee in this property is not a statutory 
separate estate. The husband has none of the rights and 
privileges to which a husband is entitled, when the wife 
has what is called a separate estate under the Revised 
Code, or the statutes on this subject in existence at the 
time said Code was made.— Cowles et wx. v. Morgan, 34 Ala. 
535. Her separate estate is created by the said ante-nup- 
tial deed, and her rights and liabilities depend upon, and 
must be determined by it; in other words, it is a common 
law separate estate, and consequently may be charged with 
the payment of her debts in a court of equity. 

2. If a feme covert, having a separate estate by an ante- 
nuptial settlement, after her marriage, enters into a bond, 
jointly with her husband, for the payment of her own 
debt, chancery will subject such separate estate to its pay- 
ment, although nothing is said in the bond, directly, mak- 
ing the debt a charge upon the separate estate.— Forrest et 
ux. v. Robinson, ex’r, 4 Porter, 44, decided in 1836. The 
principle of that case has uniformly been recognized as the 
rule of decision in this court, from that time to the present. 
Bradford et ux. v. Greenway, Henry and Smith, 17 Ala. 797 ; 
Collins v. Ludolph, 19 Ala. 616 ; Collins v. Lavenburgh & Co., 
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ib. 682; Cowles et ux. v. Morgan, 34 Ala. 585; Gunter v- 
Williams et ux. 40 Ala. 561. 

In the case of Forrest et ux. v. Robinson, ex’r, supra, as 
in this, the property embraced in the ante-nuptial settle- 
ment was the property of the wife before the marriage. In 
such a case, it would be inequitable to permit her to settle 
her preperty to her separate use, for the support and main- 
tenance of her intended husband and herself, and such 
children as they might have, in such manner as to withdraw 
and exempt it from the payment of her own debts, unless 
contracted for the support of the family. The chancellor, 
therefore, was mistaken in supposing it was necessary to 
be stated in the bili that the note was given for “family 
supplies or maintenance.” And in the case made by the 
bill and answers, the note should have been decreed to be 
paid by the trustee, out of moneys in his hands belonging 
to the said trust estate. 

Let the decree be reversed, at the costs of the appellees, 
to be paid by the trustee out of the moneys in his hands 
belonging to said trust estate, and the cause remanded for 
further proceedings in conformity with this opinion. 


BROWN ert au. vs. THE STATE. 


{INDICTMENT FOR DISTURBING RELIGIOUS WORSHIP. } 


1. Religious worship, disturbance of ; what necessary to constitute offense of 
under section 3612 of Revised Code.—To constitute an offense under sec- 
tion 3612 of the Revised Code, for disturbing religious worship, there 
must be not only an actual interruption or disturbance of an assem- 
blage of people met for religious worship, by noise, profane discourse, 
rude or indecent behavior, or by some other act or acts of like charac- 
ter, at or near the place of worship ; but such interruption or disturb- 
apce must also be willfully made by the person or persons accused. 
The intent of the parties is of the very essence of the offense, and to 
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be willful it must be something more than mischievous—it must be in 
its character vicious and immoral. 

2. General good character ; must refer to time before commission of offense. 
In such a case, evidence of general good character must have reference 
to a time before, and not after the act or acts complained of were com- 
mitted ; and when the defendant has voluntarily put his character in 
issue by introducing evidence of his general good character, the State, 
even on cross-examination, can not inquire into the defendant’s char- 
acter subsequent to the time the offense charged was committed, 

3. Section 3612 of Revised Code; meaning of word ‘‘interrupt,” as used in; 
what improper definition of.—A charge given by the court, of its own 
motion, that ‘‘the word ‘interrupt,’ as used in the statute under 
which the defendants are indicted, means anything done by the de- 
fendants, or any other persons, which takes the attention of the hearers 
away from the services, or discourse of the minister,” is erroneous. 
The meaning of the word ‘interrupt,’ as here given, is too general and 
inapplicable, and the tendency of the charge was to mislead the jury. 

4. Charge to jury; what erroneous.—A charge that instructs the jury that 

‘*although the evidence might fail to show that all the defendants en- 
gaged in @ conversation in the church yard, so near as to create an in- 
terruption or disturbance of a portion of the assemblage of people in 
the house, yet if they stood by, thus encouraging others, by their 
presence, to talk, that such would be as guilty as though they had en- 
gaged in the conversation themseives,” is an improper charge, and 
calculated to mislead the jury, as it does not require it to be shown 
that there existed any combination, or common purpose, to make an 
interruption or disturbance. 

Section 3612 of Revised Code; what proper charge on indictment under. 
A charge that instructs the jury that ‘“ they must believe from the evi- 
dence, beyond all reasonable doubt, that there was a willful interrup- 
tion or disturbance of a congregation of people met together for reli- 
gious worship ; and that they must also believe from the evidence, 
beyond all reasonable doubt, that such disturbance was caused by 
noise, profane discourse, rude or indecent behavior, or some other im- 
proper act, at or near the place of worship, intentionally performed by 
the defendants, before they can find them guilty ; and if the jury be- 
lieve that such act or acts were performed heedlessly or recklessly, that 
is, carelessly, or without thinking of the probable consequences of 
such act or acts, then the jury should return a verdict of not guilty”— 
states the law correctly, and to refuse to give it, when asked in writing, 
is an error for which the judgment will be reversed. 


ce 


AppEkAL from Circuit Court of Henry. 
Tried before Hon. J. McCaLes WILEY. 


The appellants, Burrell Brown, William Ashley, William 
Weems and Wesley McKissock, who were jointly indicted 
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ander section 3612 of the Revised Code for disturbing re- 
ligious worship, went to trial on plea of not guilty, were 
found guilty, and fined. 

From the bill of exceptions taken on the trial, it ap- 
peared that when a portion of the congregation had as- 
sembled for public worship at Sale Chapel, in Henry 
county, but before service commenced, the appellants came 
by on horseback, at a gallop, some fifty yards from church, 
and just then appellant Weems, who had been riding be- 
hind, and was just catching up, called out to the others : 
“You have been ahead of me all night, but damned if I 
am not up with you now.” When they went through the 
church yard they checked the pace of their horses, After- 
wards they came into the church, and one of the defend- 
ants laid down on a “ricketty bench,” which made a noise 
every time he moved, but this attracted no particular at- 
tention. Shortly after this all the defendants walked out, 
asking a witness numed Cole to go with them, and Cole 
had some conversation in a low tone, near the church, with 
defendants, and soon afterwards appellants came in and 
took seats as before, remaining until the congregation was 
dismissed. 

While the appellants were outside the church some loud 
talking was heard, which disturbed some of the congrega- 
tion, and which ceased when they returned. No witness 
recognized any of the parties talking outside except the 
appellant Brown, although there were five or six in the 
crowd ; and while they were outside some one threw a 
bottle against a tree, or something making a like noise, 
and this frightened a lady witness, who, as she testified, 
thought a pistol had fired. The appellants had a bottle, 
and some of them had been drinking. Rev. Mr. Holder- 
berry, the minister holding service, testified that the con- 
duct of defendants on the aforesaid Saturday and Sunday 
nights was so disorderly that he called in his appointments 
at that place, and ceased to preach there for a while. 

This was in substance all the evidence tending to show 
the guilt of appellants; and on the part of the defense 
several witnesses were introduced, who testified that they 
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were not disturbed ; that the talking outside was very low, 
and did not disturb the meeting, Xe. 

The defense then introduced successively two witnesses, 
who testified that they knew the character of defendants, 
&c.; that their character was good, and that they were 
peaceable young men, and witness had never heard of their 
being charged with disturbing religious worship before the 
present indictment was found. 

On cross-examination, the solicitor for the State asked 
these witnesses if they had not heard that defendants dis- 
turbed the congregation at Sale Chapel the next day after 
the alleged disturbance for which they were indicted, 
The defendants objected to the question, upon the ground 
that evidence of character should be confined to the time 
of the commission of the act for which they were indicted, 
and anterior thereto. The court overruled the objection 
and allowed the witnesses to answer, and the defendants 
excepted. 

One witness then stated, in substance, that he was at 
Sale Chapel the next day (Sunday) after the commission 
of the alleged offense for which defendants were indicted, 
and heard a cow bell at the time referred to, and had heard 
that defendants had caught a cow by the tail up the road, 
and disturbed the congregation thereby, but it did not dis- 
turb him. The other witness stated the same thing in 
substance. 

The defendants introduced a witness, who testified that 
the cow which was caught by the tail was two hundred and 
fifty yards from the church; that the cow jumped out of 
the road, and Ashley’s hold was jerked loose at once. 
When the cow jumped off, the bell made some noise. 
Two of the defendants, Brown and Weems, were not pres- 
ent when the cow was caught by the tail. 

This was substantially all the evidence. And _ there- 
upon the court, of its own motion, charged the jury that 
“the word ‘interrupt, as used in the statute ander which 
the defendants are indicted, means anything done by the 
defendants, or any other person, which takes the attention 
of the hearers from the services, or discourse of the min- 
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ister.” The defendants excepted to the giving of this 
charge. 

The court also charged the jury that “ although the evi- 
dence might fail to show that all the defendants engaged 
in the conversation in the church yard, so near as to create 
an interruption or disturbance of a portion of the assem- 
blage of people in the house, yet if they stood by, thus 
encouraging others to talk, that such would be as guilty as 
though they had engaged in the conversation themselves.” 

The defendants excepted to this charge. 

The defendants asked the following written charges: 
1. “ That the jury must believe from the evidence, beyond 
all reasonable doubt, that there was a willful interruption 
and disturbance of a congregation met together for reli- 
gious worship ; and that they must also believe from the 
evidence, beyond all reasonable doubt, that such disturb- 
ance was caused by noise, profane discourse, rude or in- 
decent behavior, or some other improper act, at or near 
the place of worship, intentionally performed by the de- 
fendants, before they can find them guilty; and if the 
jury believe that such act or acts were performed heed- 
lessly or recklessly, that is, carelessly, or without thinking 
of the probable consequences of such act or acts, then the 
jury should return a verdict of not guilty.” 

2. “ That if the evidence shows that there was ne talk- 
ing near the church door and in the cliuurch yard near the 
church, until the defendants Brown, Ashley, Weems and 
the witness Cole went out, and that there was no talking 
of a disturbing character after they came in, and that 
while they were out, a bottle was thrown against a tree 
some eighty yards off, and broken, creating a loud noise, 
these are circumstances against defendants ; but if this 
circumstantial evidence is inconclusive, or if they can ac- 
count for the existence of sucli circumstances on any rea- 
sonable hypothesis consistent with the inuccence of de- 
fendants, théy must do so; and before they can find all 
the defendints guilty of disturbing the assembly, they 
must believe, beyond all reasonable doubt, that each 
one of them participated in doing the act which created 
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the disturbance ; and before they can find any of the de. 
fendants guilty, they must believe from the evidence, to a 
moral certainty, that such defendant intentionally did the 
act or created the noise which disturbed the congregation, 
‘knowing at the time that such noise or acts wero calculated 
to disturb; but if done carelessly or thoughtlessly, and 
not pursuant to design, they must find the defendants not 
guilty.” 

3. “ That the word ‘interrupt’ means stopped, hindered 
from proceeding, and as used in section 3612 of the Re- 
vised Code, under which the defendants are indicted, it 
means a stopping or hindering the progress of such wor- 
shipping assembly in effecting the objects aud purposes 
for which such congregation has assembled ; and that an 
interruption which merely breaks the chain of thought, or 
which merely attracts the attention momentarily of a por- 
tion of such assembly, is not an interruption of such wor- 
shipping assembly within the meaning of said section of 
the Code.” 

The court refused to give any of the charges asked by 
the defendants, and they severally excepted, and now bring 
the case here by appeal, and assign as error that the court 
‘below erred— 

Ist. In allowing defendant’s witnesses to be cross-exam- 
ined as to hearsay of particular acts of appellants subse- 
quent to the commission of the offense for which they were 
indicted, in order to rebut proof of good character. 

2d. In the charges given the jury. 

3d. In refusing to give the charges asked by appellants. 


W. C. Oates, for appellants.—1. It was competent for 
the appellants to prove on the trial their general good 
characters up to the time of the alleged commission of the 
offense.—Felix v. T'he State, 18 Ala.; Rosenbaum v. The 
State, 33 Ala. 

The circuit court erred in allowing the State to prove by 
hearsay that appellants disturbed the congregation at the 
same church the next day. The State is permitted to re- 
but the evidence of good character, even by particular acts 
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of bad character, committed before the alleged commis- 
sion of the offense, but not after.—3 Greenl. Ev. § 25, 1; 
Felix v. The State, 18 Ala. But there is no authority for 
proving by hearsay a subsequent rumor of an act deroga- 
tory to their good character.—Roscoe Cr. Evy. 97; 2 Rus- 
sell, by Greams, 786 ; 2 Phil. E. 490, 8th ed. ~ 

2. The charge of the court to the jury defining the 
meaning of the word ‘interrupt, as used in the statute 
under which the defendants were indicted, was latitud- 
inous, and most clearly erroneous. The word ‘interrupts’ 
is not a word of technical meaning, hence it is to receive 
a construction according to its usual and popular sense. 
In that sense the legislature used it in section 3612 of the 
Code. It means “ hindered, stopped from proceeding.” —See 
Webster’s Unabridged Dictionary, title Int. “ Interrupt— 
To stop or hinder by breaking in upon ; to prevent from pro- 
ceeding ; to disturb.” —Worcester’s Dictionary. 

3. The second charge given to the jury by the court, 
mero motu, invaded the province of the jury, by assuming 
as a fact that all the defendants were present and encour- 
aging, by their presence, others in talking in the church 
yard, to the disturbance of a portion of the worshipping 
assembly.— Frank v. The State, 27 Ala. 37; 17 Ala. 587. 

4. Each and every one of the written charges which the 
appellants requested the court below to give to the jury, 
asserted correct legal propositions, and should have been 
given. ‘To constitute the offense for which appellants were 
indicted, there must have existed in the mind of each one 
of them a specific intention to disturb the assemblage, 
provided we construe the statute by the necessity of its 
enactment and the history of its origin. It was unknown 
as an offense at common law. It is of statutory origin. 
It was enacted by the parliament for the protection of the 
dissenters, and was adopted by our own legislature, and in 
fact by nearly every State in the Union, to carry into effect 
the declaration of the constitutional right to worship God, 
each man according to the dictates of his own conscience, 
In its origin it was intended to guard worshipping assem- 
blies from assaults and intentional interruptions by reli- 
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gious fanatics who were intolerant towards those differing 
from them in religious notions and practices. I am aware 
that by the former decisions of this court, the statute 
under consideration has received a somewhat broader con- 
struction than I am contending for. My construction is, 
that although the inference of an intent to disturb is raised 
by law, when the act done or noise created is of such a 
nature or character as that a disturbance is the natural 
consequence thereof, yet the presumption or inference thus 
raised is traversable, disputable, and not conclusive; and 
that unless the jury can say, upon a survey of the whole 
of the evidence, that such intent existed in the minds of 
the defendants when the act was performed which created 
the interruption or disturbance, they can not in any case 
find them guilty. 

But in this case it is unnecessary to indulge in specula- 
tions. Tried by the adjudged cases, the charges which the 
court below refused to give are correct legal propositions, 
and puts that court manifestly in error by refusing the in- 
structions as prayed by appellants:—//arrison v. The State, 
37 Ala. 154. 


ATTORNEY-GENERAL, contra.—l. The court did not err 
after the accused had put their “ characters in issue,” in 
permitting testimony showing their bad conduct as dis- 
turbers of public worship, to be introduced.—//arvison v. 
The State, 37 Ala. 154. In such cases, particular instances 
of improper conduct may be proven.—Commonwealth v. 
Moon, 2 Dana 402; Sacket v. May, 3 Dana, 80. And evi- 
deuce of bad conduct or character subsequent to the com- 
mission of the offense may be given.—Commonwealth v. 
Sacket, 22 Pick. 394 ; Rose. Cr. Ev. p. 91, and notes. 

2. Any noise intentionally made, which disturbed the 
worship of the congregation, was a violation of the law, 
and on proof of this fact the accused could be rightfully 
convicted.— Kurney v. The State, 38 Ala. 224. 

3. The charges asked by the defendants were properly 
refused. If the act was done by any one of the party en- 
gaged in a common enterprise, all were guilty.—1 Bish. 
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Cr. Law, § 264; Rey v. Sackett; The People v. Mather, 
4 Wend. 229, 255-56. 

If the charges asked by defendants contained in each 
an incorrect proposition, although the remainder of the 
charge was correct, the court did not err in refusing to 
give it, or them. 


PECK, C. J.—By section 3612 of the Revised Code it is 
provided that “any person who willfully interrupts or dis- 
turbs any assemblage of people met for religious worship, 
by noise, profane discourse, rude or indecent behavior, or 
any other act, at or near the place of worship, must on 
conviction be fined not less than twenty, nor more than 
two hundred dollars, and may also be imprisoned in the 
county jail, or sentenced to hard labor for the county, for 
not more than one year.” 

To constitute an offense under this section, there must 
be not only an actual interruption or disturbance of an 
assemblage of people met for religious worship, by noise, 
profane discourse, rude or indecent behavior, or by some 
other act or acts of like character, at or near the place of 
worship, but such interruption or disturbance must be 
willfully made by the person or persons accused. The in- 
tent of the party or parties is of the very essence of the 
offense, and to be willful, it must be something more than 
mischievous—it must be in its character vicious and im- 
moral. The evidence in this case is all set out in the bill 
of exceptions, and I have examined it carefully ; it is very 
indefinite and uncertain, and it seems to me barely sufli- 
cient to have put the accused on their defense. 

This offense, if clearly proved, should be severely pun- 
ished, but in doubtful cases, I am persuaded the cause of 
religion and the public good will be better subserved and 
promoted by suffering it to pass without the notoriety and 
excitements of a criminal prosecution. The best interests 
of religion are seldom, if ever promoted, by being too 
careful to mark what is done amiss. 

Wo have discovered several errors in the record for 
which we think the judgment should be reversed. 1. After 


erent et oi rea Tae ete 








184 FORTY-SIXTH ALABAMA. 
. Brown et al. v. The State. 











the State had closed the evidence for the prosecution, the 
bill of exceptions states that “the defendants then intro- 
duced and examined one John Morris, who had been sworn 
by the State, but not examiued, who testified, in substance, 
that he was acquainted with defendants, and knew their 
general character; that their characters were good ; that 
they were peaceable young men. He was then asked if 
he had ever heard them charged with disturbing worship 
before this charge. He answered he had not. 

* The solicitor for the State then asked, on cross-exam- 
ination, if he had not heard that they disturbed the con- 
gregation at Sale Chapel church the next day after the 
alleged disturbance for which they were indicted. The de- 
fendants objected to this question, upon the ground that 
evidence of character should be confined to the time of 
the commission of the act for which they were indicted, 
and anterior thereto.” The court overruled the objection, 
and allowed the witness to answer, and the defendants ex- 
cepted. The witness then stated that he was at said 
church next day, on Sunday, after the alleged disturbance 
on Saturday night before, and that he heard the cow bell, 
but that it did not disturb him , that he heard that defend- 
ants had caught a cow by the tail up the road, and dis- 
turbed the congregation thereby. 

This question was not a proper question to be asked, 
even On cross-examination, because it referred to a time 
different from that embraced in the defendant’s question, 
and because it referred to a particular act, and not to the 
general character of the defendants. 

It is not permissible, in a criminal prosecution, for the 
State to inquire into the general character of a defendant, 
until he has voluntarily put it in issue, and then the in- 
quiry must be confined to a time antecedent to the time 
when the offense charged is alleged to have been com- 
mitted. 

I am aware it has been held otherwise in Massachusetts, 
in the case of 7’he Commonwealth v. Sackett, 22 Pick. Rep. 
394. This, if not an isolated case, is not sustained by the 
current of authorities, either text writers or reported cases 
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Wharton’s Am. Cr. Law, 4th rev. ed., 636-38 ; Greenl. Ev. 
§ 54; Bish. Cr. Pro. § 488-89, and the cases cited by these 
authors. 

The State, against the defendants’ objection, was permit- 
ted to ask a like question of several other witnesses ex- 
amined by the defendants to prove their general good 
character, aud defendants excepted. 

9. After the evidence was closed, the court, of its own 
motion, charged the jury that “the word ‘interrupt,’ as 
used in the statute under which the defendants are in- 
dicted, means anything done by the defendants, or any 
other persons, which takes the attention of the hearers 
from the services, or the discourse of the minister.” This 
charge is clearly erroneous. Its tendency was to mislead 
the jury, by withdrawing their attention from the essence 
of the offense, the intention of the defendants, and that 
the interruption or disturbance of the assemblage was wil- 
ful on their part. 

The second charge given by the court is objectionable, 
for the reason that it makes the defendants that did not 
participate in the conversation alleged to have disturbed 
the assemblage, as guilty as though they had engaged in 
the conversation themselves. This could not be, unless 
the proof showed a combination or common purpose on 
the part of the defendants to do the unlawful act. 

The first written charge asked by the defendants should 
have been given. It states the law correctly in regard to 
the character of the doubt that will entitle a defendant to 
an acquittal.—Bish. Cr. Pro. § 818-19. In the case of 
Jane v. The Commonwealth, 2 Met. (Ky.) Rep., Chief Jus- 
tice Simpson says: ‘‘ The evidence must be sufficient to 
produce a full conviction of guilt, to the exclusion of all 
reasonable doubt.” 

The second and third written charges asked by the de- 
fendants were properly denied. The third is by no means 
clear and perspicuous, but involved and complicated, and 
would no doubt have embarrassed and misled the jury. As 
courts are required to give written charges in the very 
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terms in which they are written, (Rev. Code, § 2756,) and 
are not permitted in any manner to explain or alter them, 
therefore, unless they are altogether right, they may be re- 
fused without error. 

The third gives an incorrect meaning and application of 
the word ‘interrupt,’ as used in section 3612 of the Revised 
Code, and was rightly overruled for that reason. The of. 
fense may be committed, without necessarily stopping or 
hindering the progress of a worshipping assembly in effect- 
ing the objects and purposes for which such assembly has 
met together. 

For the errors mentioned and pointed out in this opinion, 
the judgment of the court below is reversed, and the cause 
is remanded for another trial. 





NELSON vs. THE STATE. 


[INDICTMENT FOR ASSAULT WITH INTENT TO MURDER. ] 


Fine; when can only be fixed by jury.—1. A party who is prosecuted for 
an assault with intent to murder, by indictment, in the circuit court, 
and who confesses himself guilty of an assault and battery with a pistol 
must have “the amount of the fine” ‘‘fixed and determined by a jury.” 
‘he fine can not be fixed by the court in such a case.—Revised Code, 
§§ 3670, 3672, 3757, 4170. 

. Costs; what judgment may be rendered on failure to pay.—-And if such 
party pays the fine during the term of the court at which he is so found 
guilty, but fails to pay the costs or to confess judgment for the same 
with good and sufficient securities as required by the Code, he may be 
sentenced to hard labor for the county in which the trial is had, for a 
period of time in proportion to the amount of the fine, or for a period 
necessary to pay the costs, at forty cents a day. —Revised Code, §§ 3759! 
3760, 4061. 

3. Quere.—Can such a person so convicted be imprisoned to enforce the 

payment of the costs thus imposed, if he fails to pay them or secure 
them, as allowed by the statute ?—Const. Ala. 1867, art. 1, § 22. 
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ApreaL from Circuit Court of Dallas. 
Tried before Hon. James Q. Smrru. 


The facts are stated in the opinion. 


Rew & May, for appellant.—l. The sentence of 
the 9th June was without authority of law. Ist. Be- 
cause the sentence of the court (3lst May,) had been 
complied with; 2d. The defendant could not be held 
in custody for failure to pay the costs, and 3d, the 9th 
June sentence is too uncertain. The State’s constitution, 
art. 1,§ 22, says: “There shall be no imprisonment for debt 
except in case of fraud.” The supreme court of Indiana 
uses this language—“ The costs in a criminal case are mat- 
ters of private right, and constitute a mere indebtedness, 
for which, in the absence of fraud, a defendant can not be 
ordered to be imprisoned.”— Thompson's case, 16th Ind. 
R. 517; Shafer’s case, 18th Ind. R. 444. The judgment or 
sentence of the 9th June is void for uncertainty. From it 
ean the clerk, the sheriff or the defendant determine the 
term he is to do hard labor? There is too much room for 
injustice. 

2. The controlling tests, whether costs in criminal cases 
are debt or penalty, are shown by the several sections of 
the Revised Code, $$ 3763, 4220, 4221, 4336, 4840. Sec- 
tion 3760 is controlled by amount of the fine, and by the fact 
that the Governor can remit a fine but can not costs.—Chis- 
holm’s case, 42 Ala. 527 ; Farley's case, 8 Blackford R. 230. 


ATTORNEY-GENERAL, contra. 


PETERS, J.—This is a criminal prosecution by indict- 
ment upon a charge of assault with intent to murder, com- 
menced in the circuit court of Dallas county. The trial 
took place on the 31st day of May, 1871, when the 
defendant being arraigned pleaded guilty of an assault and 
battery with a pistol. And the judgment recites—“ It is 
therefore considered by the court that the defendant be 
fined the sum of twenty-five dollars.” It does not appear 
that there was any jury inpanneled in the case to “ fix and 
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determine the amount of the fine,” but that the same wag 
fixed by the court, without the intervention of a jury. 
This fine was paid by the defendant during the term of the 
court, but no judgment for the costs was confessed by the 
defendant, with securities, as required by the Revised Code, 
And there was uo judgment rendered against the defendant 
in the court below for costs, except as hereinafter shown. 
On the 9th day of June, after the defendant pleaded guilty, 
as above shown, and was fined twenty-five dollars, the fol- 
lowing entry of judgment was made, to-wit: “This day came 
S. W. John, solicitor for Dallas county, who prosecutes 
this case on behalf of the State, and came also the defend- 
ant in his own proper person ; and the defendant failing to 
pay the costs imposed upon him at a former day of this 
term, or to confess judgment for. the same, it is ordered by 
the court that defendant be senteuced to hard labor for the 
county of Dallas until the said costs are paid at the rate 
of forty cents per day. And the clerk of this court is 
ordered to ascertain the amount of costs, estimate the 
number of days the prisoner is to be held, and furnish the 
same to the sheriff.” And at a subsequent day of the term 
of said court, to-wit, on the 13th day of June, 1871, the 
said defendant moved the court “to be discharged from 
further custody, under the sentence in said behalf of date 
31st May, 1871,” on the ground that said sentence was 
unauthorized, and contrary to law; and that the costs 
imposed on him, said defendant, was a civil demand or 
debt. This motion the court refused and the defendant 
excepted. From the judgment thus rendered the said 
defendant appeals to this court. 

The judgment in this case was without warrant of law. 
In prosecutions by indictment, the jury alone can “ fix and 
determine the amount of the fine,” except “ when an offense 
may be punished, in addition to a fine, by imprisonment or 
hard labor for the county.”—Revised Code, §§ 3757, 5758, 
and 4170: Here the charge was for an offense punishable 
by imprisonment in the penitentiary, without fine ; and the 
conviction was for an offense punishable by fine, “ not more 
than two thousand dollars, or imprisonment in the county 
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jail, or sentence to hard labor for the county, not more than 
lie months.”—Revised Code, § 3670, 3672 and 4199. 
From this, it is evident that the imprisonment was not in 
addition to the fine, but in lieu of it, and the pynishment 
could not be fixed by the court, but only by a jury.—Rev. 
Code, § 4170. Then, the fixing of the fine by the court, 
without the intervention of a jury, was erroneous. In such 
a case as this, a jury should determine the fine.—Revised 
Code, § 3757. Beside this, the judgment should have been 
rendered for a definite amount, or for “the costs of the 
prosecution.” And the imprisonment should have been 
fixed in proportion to the amount of the fine, (Rev. Code, 
§ 3760,) or in proportion to the amount of the costs, at forty 
cents per day.—Rev. Code, § 4061. 

But beyond this, the appellant contends that he could 
not be held in custody for the costs alone, after the fine 
was paid. This depends upon the construction to be given 


. to the present constitution of the State, and the law in ref- 


erence to the collection of the costs in criminal prosecutions 
in the circuit court. ‘The Revised Code directs that “‘where 
a fine is assessed, the court may allow the defendant to con- 
fess judgment, with good and sufficient sureties for the fine 
and costs.”—Revised Code, § 3759. But “if the fine and 
costs are not paid, or a judgment confessed according to 
the provisions of the preceding section, the defendant must 
either be imprisoned in the county jail, or, at the discretion 
of the court, sentenced to hard labor for the county.”—Re- 
vised Code, § 3760. Here, the fine was paid, but the costs 
were not paid; and no judgment was confessed and secu- 
rity given for the same, as required by law. And the de- 
fendant was condemned “ to hard labor for the county of 
Dallas until the said costs are paid, at the rate of forty 
cents per day.” This judgment is not equivalent to a sen- 
tence of imprisonment until the costs are paid. It does 
not, then, violate that section of the constitution of the 
State, which declares, “ that no person shall be imprisoned 
for debt.”,—Const. Ala. 1867, Art. I, § 2; Pamphlet Acts 
1870-71, p. 5. How the payment of the costs shall be en- 
forced in criminal cases is for the general assembly to de- 
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termine, and for the courts to carry into effect. I am of 
the opinion that a party can not be imprisoned to enforce 
the payment of costs in such a case. For the reason that 
costs are not strictly a part of the punishment, but only a 
debt, the collection of which may be enforced by execution 
as any other debt.—Rev. Code, § 3761. But, if the costs 
are not paid, or secured as allowed by law, I know of no 
restraint on the legislature which forbids the State to im- 
pose a certa‘n amount of work for the county on the de- 
fendant, as the mode of securing the payment of the costs 
in & criminal case. The public good—which is the “ salus 
populi,’—demands the prosecution of persons charged with 
offenses forbidden by law. And such prosecutions can not 
be carried on without incurring a liability for costs. Where 
there is no constitutional restriction, this liability may be 
enforced in such manner as the legislative authority may 
think fit. For, without restriction, the legislative authority 
is supreme.— Dorman v. The State, 34 Ala. 216, 229, et seq.; 
Rev. Code, § 4061. A party, then, under such a conviction 
as this, for a public offense, may be sentenced by the court 
to hard labor for the county during the time prescribed by 
law, unless he secure the payment of the fines and costs, as 
required by the statute. That is, “if the fine does not ex- 
ceed twenty dollars, ten days; if it exceeds fifty, and does 
not exceed one hundred dollars, thirty days; if it exceeds 
one hundred, and does not exceed one hundred and fifty 
dollars, fifty days; if it exceeds one hundred and fifty, 
and does not exceed two hundred dollars, seventy days ; 
if it exceeds two hundred, and does not exceed three hun- 
dred dollars, ninety days; and for every additional one 
hundred dollars, or fractional part thereof, twenty-five 
days.” —Rev. Code, § 3760. When both the fine and costs 
are not paid by a party found guilty on an indictment for 
a public offense, punishable by fine or imprisonment in the 
county jail or to hard labor for the county, the foregoing 
section of the Revised Code prescribes the limits of the 
period during which he may be sentenced to hard labor for 
the county, if the sentence is under this section. And he 
is not entitled to be discharged until he serves out the 
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period thus designated or secures the fine and costs, or the 
costs where the fine is paid, as required by the Code.— 
Rev. Code, $$ 3749, 4061. The court, then, did not err in 
refusing the motion of the defendant in the court below, 
without payment of the costs as well as the fine, or without 
confessing judgment for costs with good and sufficient secu- 
rities, as allowed by law. 

Doubtless the legislature may make the payment of costs 
a part of the punishment, and in case of a failure to pay or 
secure them, then to imprison as an alternative, as in case 
of a fine. But until this is done the courts must be con- 
tent with power to enforce the law as it now stands, pro- 
vided the imprisonment is not cruel.—Constitution Ala. 71, 
§17. 

For the error first above pointed out, the judgment of 
the court below is reversed and the cause remanded for a 
new trial ; but the said Aaron Nelson, the defendant in the 
court below, will be kept in custody until discharged by 
due course of law. 





GARDNER, Apw’r, vs. PICKETT, Apm’r. 


[BILL IN EQUITY FOR INJUNCTION. ] 


1. Bill in chancery ; what without equity.—The execntors of an estate 
were indebted to an attorney for services rendered during their admin- 
istration, and he was indebted to them for money of the estate loaned 
to him, the payment of which was secured by a mortgage. On final 
settlement they charged the estate in their favor with the value of his 
services, but failed to execute an agreement with him to credit his debt 
with the amount allowed to them,—Jield, that a bill in chancery by 
him to enjoin a sale of the mortgaged property by the administrator of 
a distributee to whom his debt and mortgage had been transferred in 
the distribution of the estate, and to credit his debt with the amount 
due him for his services, was without equity. 

2, Same ; what amendment is a departure.—An amendment to such a bill, 
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setting up a claim of another person to the mortgaged property as q 
prior incumbrancer, is an inadmissible departure from the original bill, 


AppEAL from Chancery Court of Pike. 
Heard before Hon. Apam C. FELpDEr. 


The facts are set forth in the opinion. 


J. L. Puan, for appellant.—This is not a bill to establish 
a set-off, or collect a debt with which the estate of Siler is 
charged by the contract of the executors for lawyer’s fees, 
and hence the cases cited by appellee’s counsel do not 
apply. 

On the contrary, it is a bill to perpetually enjoin the sale 
of real estate under a mortgage to secure a note which has 
already been paid and extinguished by the executors of 
Siler, while they were executors and authorized to receive 
payment of the note in services rendered by the maker of 
it. After the services were recognized as a proper charge 
against the estate, and allowed as acredit to the executors, 
they agreed to satisfy the note and credit each with the 
other. 

The division made of the assets, money and property by 
commissioners in December, 1862, does not show that 
MclIntyre’s note was among the notes turned over. The 
bill states that McIntyre’s note was turned over on final 
division, and that at the final settlement, Parks, the secre- 
tary, had the note, and that after the allowance on the final 
settlement of the $1,632, Parks, having possession of the 
note, placed a credit on it of the identical six hundied and 
thirty-two dollars allowed for the services rendered on the 
Jindal settlement. Certainly, then, the note had not passed 
from under the control of the executors when the agree- 
ment was made to extinguish it with the allowance for 
MclIntyre’s professional services. 

If the executors employed McIntyre, and reported the 
amount they had charged the estate with for his fees, and 
the amount was allowed them, indisputably they could ac- 
cept payment of that allowance in McIntyre’s note, which 
the bill distinctly shows they agreed to do at the time the 
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credit was allowed on final settlement. This arrangement 
by the quasi trustees of the legatee extinguished McIntyre’s 
note as an asset belonging to the estate and subject to dis- 
tribution. Then, how can the complainant be required to 
go on the executors, and the legatee be permitted to collect 
a note that has once been paid and satisfied by the lawful, 
just, and equitable contract of her trustees? The legatee 
does not stand in the position of a creditor or purchaser. 
The legacy she has was properly chargeable with the debts 
and just claims and allowances against the estate. She 
was entitled to nothing until all these were discharged. 
The note she has, the executors have appropriated and 
withdrawn from the assets of the estate, with the consent 
and approbation of the probate court. What right has 
the legatee to the note in equity and conscience ? 

The case of Coopwood et al. v. Wallace et al., 12 Ala. 790, 
has been restored as an authority to support the right of 
executors to charge the estate in the lawyers’ fees, by the 
case of Mulhall v. Williams and Wife, 32 Ala. 489. 

“Tt is a self-evident truth,” says Justice Dargan in Coop- 
wood v. Wallace, “that an administrator has the right to 
employ lawyers to aid him in the collection of the debts 
and property belonging to the estate, and to charge the es- 
tate with just compensation for such services.” 

This being the undoubted law, the executors had a clear 
right to collect McIntyre’s note in services, instead of 
money, and having been once collected by the trustees of 
the legatee, she can not collect it again out of McIntyre, 
and turn him over to her trustees for redress. 

As to the amended bill making a new case, and joining 
complainants: Soles made a sale of the real estate mort- 
gaged, before the mortgage was executed. The purchase- 
money had never been paid him by McIntyre. After 
McIntyre’s note was satisfied by the agreement with the 
executors, Soles re-purchased the real estate, and credited 
the amount paid for the lot on the re-sale with the $300 
purchase-money due him. Soles’ lien for the $300 was 
older than the mortgage, (the mortgage was made to se- 
cure an antecedent debt,) and in equity Soles has the older 
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and better lien. Besides, McIntyre’s estate would be re. 
sponsible to Soles, if this mortgage is foreclosed by a sale 
of the lot, as in the absence of covenants of warranty the 
law would bind McIntyre’s estate to remove the incum- 
brance. This associates Soles’ and McIntyre’s adminis- 
trators and heirs in interest in the bill now filed, to per- 
petually enjoin the enforcement of a lifeless incumbrance, 
4 Ala. 21; Story Hq. Pl. §§ 224, 229. They are proper, if 
not necessary parties. 


Stone, CLopron & CLANTON, contra.—1l. The bill is with- 
out equity.—Jones v. Dawson, 19 Ala. 672-78 ; Kirkman, 
Abernathy & Hanna v. Benham, 28 Ala. 501. 

2. The bill is fatally deficient as a bill for equitable set- 
of.— 7., C. d& D. Railroad v. Rhodes, 8 Ala. 2LU6; Carroll 
v. Malone, 28 Ala. 621. 

3. The amendment makes a new case.— Winter v. Quarles, 
43 Ala. 692. 


B. F. SAFFOLD, J.—The case made by the bill is, that 
Edward L. McIntyre was the attorney of the executors of 
Solomon Siler, deceased, in their administration and final 
settlement of his estate. He had borrowed money from 
them, and secured its payment by a mortgage on a house 
and lot. They were indebted to him for his services. On 
their final settlement they charged the estate with the 
amount of these services, and credited McIntyre’s debt 
with a portion of the amount allowed them. They agreed 
with him that the entire allowance should be so credited, 
but in the distribution of the estate by commissioners his 
note and mortgage were transferred to one of the distrib- 
utees, Mary A. Siler, afterwards Mrs. Pickett, and the 
credit was not made. The administrator of Mrs. Pickett, 
who was about to foreclose the mortgage, is made a party 
defendant, together with the surviving executors and the 
heirs-at-law of those who had died. ‘The prayer is, that 
the credit allowed the executors be set aside, and that his 
debt be credited with the amount he may be entitled to re- 
ceive, and for an account between him and the executors ; 
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and for an injunction to restrain the sale of the property 
mortgaged by him. 

The bill was dismissed for want of equity, and misjoin- 
der of parties, with leave to amend. The amended bill 
introduced Lemuel B. Soles as a party complainant with 
McIntyre, and propounded his interest, the substance of 
which was, that he had originally sold the mortgaged prop- 
erty to McIntyre, and had purchased it back again for 
something more than the purchase-money, which had never 
been paid, and was in possession. This bill was also dis- 
missed for the same reasons as the other. 

The claim of McIntyre was upon the executors, and not 
upon the estate of Siler. His debt was assets of the es- 
tate. When the executors charged the estate with the 
amount of his claim, it was a preclusion of any possible 
recourse upon it in favor of McIntyre, even if he had oth- 
erwise had such a right. The agreement between him and 
the executors was not executed by them, but they had, by 
their action, chosen to be accountable themselves to him. 
Jones v. Dawson, 19 Ala. 672-78. 

The amended bill did not help McIntyre’s case by set- 
ting up the claim of Soles as a prior incumbrancer. It 
made a new case, inadmissible as an amendment, besides 
being subject to the objections of misjoinder of parties 
and multifariousness.— Winter v. (Quarles, 48 Ala. 692. 

The decree is affirmed. 





CABBELL vs. THE STATE. 


[INDICTMENT FOR ASSAULT WITH INTENT TO MURDER. ] 


1. Defendant, indicted for assault with intent, §c.; what must be proved as 
to words of encouragement, §c., to parties committing assault, §-c.—On 
the trial of a party indicted for an assault with intent to murder, if it 
appears the assault was, in fact, made by a mob, and not by the de- 
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fendant, and he is sought to be convicted by proving that he encour- 
aged, aided and abetted the mob to commit the assault, by words 
uttered by him, it must be shown that they were addressed to, or at 
least heard by, the persons, or some of them, composing the mob, 

2. Same; when words not sufficient to make out offense.—If the words were 
not addressed to, or heard by, the persons, or some of them, constitut- 
ing the mob, then they are not of themselves evidence of any combi- 
nation or common design between the defendant and the mob. 

3. Same ; particular intent must be proved.—On the trial under such an 
indictment, the State must prove the particular intent charged in the 
indictment. 

4. Same; accountability of defendant and effect of words of encouragement 
to mob; what not destroyed by.—The legal effect of words of encourage- 
ment addressed to a mob, whatever it be, can not be destroyed by the 
after repentance of the speaker. 


APPEAL from Circuit Court of Dallas. 
Tried before Hon. M. J. Sarroup. 


Tue defendant and two other persons were jointly in- 
dicted for an assault with the intent to murder one Andrew 
J. Baxley. The indictment was in the form prescribed by 
the Revised Code. 

On motion of the defendants, a severance was allowed 
by the court, and a separate trial granted to each defend- 
ant. Thereupon appellant was put upon his trial, on the 
plea of not guilty, was convicted, and sentenced to be con- 
fined in the penitentiary for two years. 

The evidence for the State and the defense, as set out in 
the bill of exceptions, discloses, in substance, the follow- 
ing case, to-wit : 

On the 5th day of November, 1870, the said Baxley shot 
and killed a negro man, in the city of Selma, named Alfred 
Granger, and was immediately arrested by the marshal, 
and was being carried to prison, when suddenly a mob of 
negroes collected around the marshal and violently took 
him out of his custody, and dragged him along the street 
about a square, and entered ‘a house with him called the 
“ Old Dominion,” which was immediately filled with the 
mob. 

The marshal states that he followed the mob into the 
house, and endeavored to prevent the injuries being in- 
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flicted upon the said Baxley ; that notwithstanding his ef- 
forts, said Baxley was badly beaten and injured by the 
crowd, and efforts were once or twice made to cut his 
throat ; that the room was densely packed with white and 
black, principally the latter ; that there were cries of “ kill 
him,” “he must die,” &c.; that it was about an hour anda 
half before the crowd could be got out of the room, dur- 
ing all which time efforts were made to injure said Baxley ; 
that he did not see the defendant during the day, or hear 
him say anything. 

The evidence for the State shows, that soon after the 
mob entered the house, the defendant, who was a drayman, 
drove up on his dray in the street in front of the house 
and asked, “ what is all this fuss about?” A negro woman 
standing on a dray near by answered, “ they are killing the 
man who killed Alf. Granger ;” that defendant said, “ that 
is right, kill him, God damn him,” and jumped off his dray 
to the side-walk in front of the Old Dominion, which was 
densely crowded with men around the door of the room, 
and the witness who testified to this saw him no more. 

The evidence for the defense tends strongly to show that 
defendant was at the depot of the Selma, Rome & Dalton 
railroad when the mob first assembled, and remained there 
until a short time before the mob separated, and knew 
nothing of what was going on when he drove up, coming 
from the direction of said depot, on his dray, and asked 
what was the matter, and was told that Alf. Granger and 
another man was killed, and were in the house there, 
(pointing to the Old Dominion,) and upon being told by 
the witness it was too bad a place for him, he turned his 
dray up street and drove off. 

After the evidence was closed, and the court had given 
its general charge, to which defendant excepted, the de- 
fendant asked the court to give the following written 
charges : 

1. That an assault with the intent to murder differs from 
a riot in this—that on a charge for a riot, it is sufficient to 
prove a general intent to do an act, or aid and abet in 
doing the act; but for an assault with intent to murder, it 
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is necessary for the State to prove the specific intent to do 
the thing charged in the indictment. 

“2. That the gravamen of the offense charged is the 
“intent to murder A. J. Baxley,” and that if the jury be- 
lieve from the evidence that the defendant, at the time he 
made the remark, “kill him,” &c., did not know who was 
being assaulted, and did not know A. J. Baxley, that then 
they must find the defendant not guilty. 

“3. If the jury believe that the defendant made the re- 
mark or exclamation, “ kill him,” &c., not knowing actually 
what had been done, or what was being done to A. J. Bax- 
ley, and that upon going into the house and seeing Baxley 
inhumanly treated, repented and went away, then they 
must find defendant not guilty. 

“4, That the jury must believe, beyond all reasonable 
doubt, that the words of the defendant, “kill him,” &c., 
were addressed to, or heard by, some of those persons en- 
gaged in the common design, before these words can 
operate to his prejudice in this case. 

“5. That if the jury believe that the words alleged to 
have been spoken by the defendant is all the evidence to 
connect him with the common design, then they must be 
satisfied, beyond a reasonable doubt, that these words were 
spoken to, or in the hearing of, some of those engaged in 
the common design, before they can find the defendant 
guilty as charged.” 

The court refused to give any of these charges, and de- 
fendant duly excepted, and now assigns the refusal to give 
the charges asked, as well as the general charge given by 
the court, as error. 


Sumpter Lee, for appellant. 
ATTORNEY-GENERAL, contra. 


(No briefs came into the Reporter’s hands.) 
PECK, C. J.—In disposing of this case, we do not think 


it necessary to consider and determine the propriety of 
the general charge given to the jury and excepted to by 
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the defendant. On another trial, it will probably not be 
thought necessary to give this charge. 

The first charge asked, I think, might have been given 
without error; nevertheless, its denial was not erroneous. 
Although the difference between an assault with intent to 
murder, and an act done by a riot, as to the character of 
the intent, may be admitted to be correct, it was not nec- 
essary to determine that question on this trial. 

Under this indictment, it was necessary for the State to 
prove the particular intent charged.— Ogletree v. The State, 
28 Ala. 693. If the defendant did not know who was 
being assaulted, and did not know A. J. Baxley, the words 
imputed to him, under the circumstances, did not prove 
the intent charged in the indictment ; therefore, the second 
charge should have been given. 

The third charge was correctly refused, whatever may 
have been the legal effect of the defendant’s exclamation, 
“kill him,” &e. If it had any legal force, it was not de- 
stroyed by after repentance. 

It is not pretended that the defendant committed the 
assault,—it was the act of the mob; nor was it seriously 
contended that he was, in fact, a member of that unlawful 
assembly ; consequently, the words uttered by him can not 
be held to have encouraged or aided the persons by whom 
the assault was committed, unless addressed to, or at least 
heard by them, or some of them. It was therefore error 
to refuse the fourth charge. 

No argument is necessary to show the correctness of the 
fifth charge. 

If the defendant did not himself commit the assault, 
and the only evidence to connect him with the common 
design, if any such design was proved, are the words 
alleged to have been uttered by him, it is very clear he 
should not be convicted, unless the words were spoken to, 
or in the hearing of, the persons engaged in the common 


design. 
If these words are the only evidence of a common de- 
sign on the part of the defendant, they certainly can prove 
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no common design with persons by whom they were never 
heard. . 

For the errors in refusing to give the second, fourth and 
fifth charges asked, the judgment of the court below is re. 
versed, and the cause is remanded for another trial, and the 
said defendant will remain in custody until discharged by 
due course of law. 


WRIGHT er ax. vs. STOTT, Apinisrrator. 


[ACTION ON PROMISSORY NOTE. | 


1, Administrator ; what contract of makes liable.— Where a purchaser at 
an executor’s sale of his testator’s personal property made in 1860, by 
agreement with the executor in 1864, settled his debt with Confederate 
currency, which he immediately received back as administrator of 4 
deceased distributee’s estate in part payment of his intestate’s share, — 
Held, the contract was supported by such partial payment, and the 
purchaser was liable, as administrator, to the estate he represented, 
and not as debtor to the estate from which he purchased. 


APPEAL from Circuit Court of Butler. 
Tried before Hon. P. O. Harper. 


At a sale of the personal property of the estate of James 
Craigg, made by his executors in 1860, the appellants pur- 
chased a mule and gave their promissory note therefor, 
payable to the executors on the Ist of March, 1861. In 
1864 the appellant, Wright, paid the note with Confederate 
currency, which one of the executors agreed to receive, on 
the condition that Wright, who was the administrator of 
Wm. G. Craigg, one of the distributees of the testator, 
would receive it back in payment of so much of his intes- 
tate’s interest. The condition was complied with and the 
note was given up. This executor, in his final settlement 
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jn 1866, reported this note as still the property of the 
estate of his testator, received credit for it as uncollected 
assets and turned it over to his successor, Stott, who 
prought this suit for its collection. The court charged that 
it was a subsisting demand against the defendants in favor 


of the plaintiff. 


GamsLtE & Powett, for appellants—The charge of 
the court, however, as given, withdraws from the jury 
the consideration of any fact tending to show that 
the party rightfully entitled to the proceeds of the note 
sued on had ratified the transaction, and hence tended 
to mislead the jury. “A charge is erroneous which with- 
draws from the jury any facts, however weak, which tend 
to establish the point in issue;’ because such charges 
tend to mislead.—See Edgar v. McArn, 22 Ala. 796; 
Pritchett v. Munroe, 22 Ala. 501; Reese v. Beck, 24 Ala. 651 ; 
Upson v. Raiford, 29 Ala. 188. The point in issue in the 
case at bar is, the payment of the notes and the charge 
given, withdrew from the jury every fact of a ratification 
of the payment by the party rightfully entitled to the notes 
or the proceeds. 

2. Now, if Wright, clothed with authority and being the 
only party legally entitled to receive this legacy, ratified 
the payment made by Wright and Rouse, the appellants 
in this case, and received the money in discharge of such 
legacy due to him as such representative, we insist that 
this was a good payment and extinguished the debt.—See 
Chapman, Lyon & Hays v. Cowles, 41 Ala. 103 ; Dubberly v. 
Black’s Adm’r, 38 Ala. 193 ; West, Olive d& Co. v. Ball & 
Crommelin, 12 Ala. 340. Hence the pertinency of the evi- 
dence of R. R. Wright and the other witness for the 
defendant, and the court therefore erred in giving the 
charge. Because it withdrew from the jury the consider- 
ation of these facts.—See Kdgar v. McArn, supra, etc. A 
payment of a debt in Confederate money is not ipso facto a 
void payment.—See on this point Cannon v. McNab, Janu- 
ary term, 1871; ale v. Houston, Sims & Co,, January 
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term, 1870; Herbert & Gessler, v. Easton, 43 Ala. 547, June 
term, 1869. If, then, the payment in Confederate money is 
not ipso facto void, the charge given withdrew the consid. 
eration of any fact in this point from the jury, and wag 
therefore erroneous as tending to mislead the jury. 


Hervert & Bue, contra.—The charge complained 
of simply asserts that an administrator had no right 
to collect in Confederate treasury notes a note payable 
to the estate in ‘‘dollars,” the note having been made 
before the war, without showing some valid reason why 
he did so. 

The decisions of this court, to the effect that such eur- 
rency was not money, are too many and too familiar to 
require quotation. 

The only show of excuse shown to the court was that 
Henry, the executor of Craig, had at the same time paid 
the Confederate money he had taken from Wright, as an 
individual, back to Wright as administrator of one of the 
distributees. 

If Henry had no right to take as executor, Wright had 
no authority to take as administrator. If Henry was 
guilty of a conversion, Wright had no power to ratify this 
conversion. To allow this, would be to permit these two 
representatives to entirely destroy the estates they repre- 
sented—one of them ratifying the wrong of the other, for 
if Wright could ratify for Henry, Henry could ratify for 
Wright, and the estates would be at their mercy. 

American Law Review for October 1869, p. 125, under 
head of State decisions, says: “Administrators, attorneys, 
and the like, never had the right to receive Confederate 
money in payment of debts due them in their representa- 
tive capacity,” citing Succession of Lagarde, 20 La. An. BR. 
148; Davis v. Lee, ib. 248; Fry v. Dudley ib. 368; Wing- 
field v. Crosby, 5 Cold. 241 ; to which could be added numer- 
ous decisions of this court. 


But it is contended that it was error to withdraw from 
the consideration of the jury the fact that Wright, as ad- 
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ministrator of W. G. Craig, one of the distributees of the 
estate of James Craig, deceased ? 

The charge is not obnoxious to the criticism made by 
appellant. This was no application of the fund to the 
payment of a debt of the estate. 

9. It was not even payment to the administrator of an 
estate not connected with the estate represented by Henry. 
The distributees of the estate of Wm. G. Craig were really 
interested in the estate Henry was controlling. Henry 
and Wright were both responsible to these distributees for 
their trusts, and the law would not permit them to combine 
to destroy the trust fund. What injury was it to with- 
draw this transaction from the consideration of the jury, 
when it could not possibly amount to any justification. It 
did not tend to prove any ratification by the cestui qui 
trusts, who alone had the power to ratify this illegal con- 
version. If that transaction was in the judgment of this 
court legal, then it follows that neither the distributees of 
James Craig nor of Wm. G. Craig can hold either admin- 
istrator responsible, and that Wright, who represents one 
of these estates, has a right to account to the distributees, 
whom he represents, in worthless currency for property in 
which they were interested, and for which he agreed to 
pay in good money. 

This is opposed by all the decisions of this court upon 
the subject. 


B. F. SAFFOLD, J.—The charge can only be sustained 
on the assumption that Wright’s acquisition of the note 
was in consideration only of his payment of the Confed- 
erate currency, and that this amounted to nothing at all. 
Such is not a proper application of the principles governing 
the use of Confederate currency as declared by this court. 
Under certain circumstances an executor or administrator 
is entitled to credit for assets of the estate he represents 
collected in this currency.— Houston v. Deloach, 43 Ala. 364. 
A party can not of his own volition repudiate an executed 
contract made with him, as the executor, Henry, attempted 
to do in his final settlement.— Ponder v. Scott, 44 Ala. 241. 
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It was not shown that the plaintiff had exhausted 
his remedy against the executor or that he was insolvent, 

On the other hand, Wright made himself responsible to 
the estate he represented for the amount of the debt. 
He gave other consideration for the note than the Confed- 
erate currency. He acknowledged payment to him of part 
of the interest of his intestate. This was the real and suf- 
ficient consideration of the contract between him and the 
executor of James Craig. The note was mere evidence 
of a debt, which the parties, authorized to do so, settled, 
They became responsible to their respective beneficiaries 
for the settlement made. 

The judgment is reversed and the cause remanded. 





BOLES vs. THE STATE. 
[INDICTMENT FOR ARSON. ] 


1, Witness ; what question can not be compelled to answer.—-A female wit- 
ness, for the prosecution in a criminal case, may be asked on cross- 
examination if she is unmarried, and she may be compelled to answer, 
But she can not be compelled to answer a question the response to 
which involves her in the confession of a erime, 

2. Same ; ill fame of witness, founded on what, not sufficient to impeach.-A 
female witness in a criminal case may be asked on cross-examination, 
whether she is not a person of such ‘‘ill fame as to exclude her from 
society,” buat the court should not compel her to answer, unless it 
appears that the cause of her “ill fame” would be a proper reason to 
impeach her veracity as a witness. If her exclusion is founded on a 
prejudice against her religious creed, her mode of dress, her political 
sentiments or nativity and the like, it should not be allowed to discredit 
her. 

3. Arson, indictment for; ownership of property must be proved as laid.—The 
forms of indictment found in the Code are prescribed by law. And on 
a charge of arson, where they allege an ownership of the house set fire 
to or burned, the ownership must be proved as charged in the indict- 
ment. 
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AppEAL from Circuit Court of Coffee. 
Tried before Hon. J. McCates Winey. 


The facts appear in the opinion. 


G. T. YELVERTON, for appellant. 
ATTORNEY-GENERAL, contra. 


PETERS, J.—The appellant, Boles, with one Yarbrough, 
was indicted in the circuit court of Coffee county for arson 
in the third degree, for setting fire to or burning a corn 
house of Dennis Howell. There were three counts to the 
indictment. The defendant below pleaded not guilty, was 
tried by a jury and convicted, and was fined five hundred 
dollars and sentenced to hard labor for the county of Cof- 
fee for six months. And having failed to confess judgment 
for the fine and costs with good and sufficient securities, he 
was also condemned “to hard labor for said county for one 
hundred and forty days more.” From this judgment the 
said Boles appeals to this court. 

There was a bill of exceptions taken at the trial, from 
which it appears that there was some evidence offered by 
the prosecution on the trial below, which tended to show 
that the accused was guilty of setting fire to the corn crib 
of said Howell within the time alleged in the indictment. 
And for the purpose of impeaching a witness offered for 
the State, the defendant’s counsel asked her if she was an 
unmarried woman. She answered, yes! She was then 
asked if she was not the mother of a negro bastard child. 
The State objected. The court then informed the witness 
that she might answer or not, as she might choose, and wit- 
ness refused to answer and the defendant excepted to the 
ruling of the court. The defendant then asked her if she 
was not of “such ill fame as to be excluded from society.” 
The State objected, and the court sustained the objection, 
and the defendant excepted. There were also some other 
exceptions by the defendant to the evidence introduced by 
the prosecution, which need not ‘be noticed further. And 
beside these exceptions, there were several others to the 
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charges given and to the refusal to charge, as asked by the 
defendant in the court below. 

It was certainly competent for the defendant to ask the 
witness, Eliza Williams, if she was an unmarried woman, 
and it was proper to compel an answer, because such an 
inquiry could not in any wise tend to criminate her. But 
the question intended to develop the fact that she was the 
mother of a negro bastard child was different. The state 
of facts to which an answer to this question pointed in- 
volved the confession of the crime of fornication or adul- 
tery.—Rev. Code, § 35U8. In such a case the witness ig 
not bound to answer, unless she chooses. And here the 
court very properly left it to her choice. In this there was 
no error.—Camplell v. The State, 23 Ala. 44, 82. Bat 
the question as to the “ill fame” of the witness stands 
upon a different footing. “Ill fame” is not necessarily 
criminal. Therefore, a witness may be compelled to testify 
as to her ill fame, provided the character of her ill fame is 
such as impeaches her veracity, but not if the ill fame is 
founded on a mere prejudice. If such ill fame arises from 
a want of veracity or chastity, then it may be shown; _be- 
cause these are defects that render a female witness less 
worthy of belief.— The State v. Crowley, 13 Ala. 172; Rose. 
Ev. 181; People v. Mather, 4 Wend. 229. The witness 
must depose in open court and upon oath to speak the 
whole truth, except in privileged cases.—Const. Ala. 1867, 
art. 1,§ 8; Rev. Code, § 2703; 1 Phill. Ev. pp. 14, 15, 16, 
and C. and H. Notes. And when a witness testifies in 
court he is not only bound to answer truthfully as to his 
knowledge of the facts put in issue by the pleadings, but 
he puts his own character in issue as an instrument of 
proof. And this allows an inquiry into his general char- 
acter.— Ward v. The State, 28 Ala. 53, 64. Hitherto there 
has been less doubt as to the effect of a want of chastity 
on the part of a female witness than on the part of one of 
the other sex, but doubtless this has been occasioned 
rather from the fact that men make the law, and women 
are compelled to obey it, than any just distinction in prip- 
ciple for the difference. And were the question as to the 
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effect of a want of chastity on the veracity of a witness 
res integra, I would be disposed to hold that it was the 
same without regard tosex. But the rules of what is called 
society are too fickle, and sometimes too unjust to make 
an “exclusion from society,” a test of truthfulness in a wit- 
ness. Society has no rule of exclusion—in many cases 
some mere whim, growing out of a difference of religion, or 
politics, or dress, or nativity. Then, the ill fame that may 
exclude from society is not necessarily such as should be 
allowed to impeach the veracity of a witness. And as the 
question here did not show what character of ill fame was 
meant, or the extent and character of the exclusion, it was 
properly excluded by the court. The other objections to 
the testimony in support of Mrs. Williams are put with too 
much looseness for a clear comprehension of their meaning 
and purpose. When this is the case the court may over- 
rule the objections.—Rev. Code, §$§ 2755, 4302; Rule Sup. 
Court, No. 1; Rev. Code, p. 816. 

The first charge asked by the defendant in the court 
below should have been given. It was in these words, 
to-wit: “That if the State failed to prove by evidence of 
title, ownership of the property fired as charged in the in- 
dictment, the jury can not find the defendant guilty.” The 
form of the indictment requires this allegation. These are 
the forms prescribed by law. What they contain is 
required to be alleged. And what is required to be alleged 
must be proven. —Rev. Code, p. 811, No. 35, 37; Ib. § 4141 ; 
1 Greenlf. Ev. § 51; Rose. p. 270; Overstreet v. The State, 
June term, 1871. 

As this must necessarily reverse this cause, it is unneces- 
sary to go into the otlier exceptions, as they are of such 
a character as will not, in all likelihood, again occur. 

Let the judgment of the court be reversed and the cause 
remanded for a new trial, unless the said Boles, the de- 
fendant below, be otherwise legally discharged. 
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HUDGINS vs. THE STATE. 


[INDICTMENT FOR SELLING LIQUOR, &C., CONTRARY TO PROVISIONS OF SEc. 
TION 2 OF ACT TO INCORPORATE FORT BROWDER MALE ACADEMY. ] 


1. Corporation, cause of forfeiture against; can only be taken advantage 
of by direct proceeding.—A cause of forfeiture can not be taken advan- 
tage of, or enforced against a corporation collaterally or incidentally, 
or in any other mode than bya direct proceeding for that purpose 
against the corporation. 

2. Same.—On an indictment under section 2 of the act entitled ‘‘An act 
to incorporate the Fort Browder male academy, in Barbour county,” 
approved February 8, 1858, for selling spirituous liquors or wines 
within half a mile of said academy, except for medical purposes, it 
can not be collaterally shown, as a defense, that the charter granted 
by said act has been forfeited by non-user, or otherwise. 

3: General license ; what not defense to.—Nor is a general license to retail 
spirituous liquors, &c.,issued by the probate judge, any defense to 
such an indictment. 


APPEAL from Circuit Court of Barbour. 
Tried before Hon. J. McCates WILEY. 


Appellant was indicted and convicted at the fall term, 
1870, of Coffee circuit court, under the provisions of sec- 
tion 2 of an act to incorporate the Fort Browder male 
academy, approved February 8, 1858, which makes it an 
indictable offense to sell liquors or wines within half a 
mile of said academy, except for medical purposes. 

It was admitted that the appellant sold spirituous liquors 
to the person, and at the time and place, as charged in the 
indictment ; but the detense set up was a general license 
from the probate judge of the county, taken out in pur- 
suance of the revenue law, and that the Fort Browder 
male academy had forfeited its charter and franchises by 
non-user. 

“Tt was admitted that the corporators named in the act 
had organized according to the provisions of the charter 
soon after its passage, and employed a teacher for one 
year, and since then have done nothing in respect to said 
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school; that teachers have been employed by the township 
trustees and other persons in the neighborhood ; that for 
a considerable length of time there has been no school at 
Fort Browder ; that for the last five years spirituous liquors 
have been sold within half a mile of the academy ; that 
there has been no meeting of the trustees of said academy 
in ten years, and that during this time they have exercised 
no control whatever over said academy. It was further 
admitted that Wilson, one of the incorporators, had been 
engaged in business and selling spirituous liquors at Fort 
Browder for five years, under license from the probate 
judge, and at the time charged in the indictment defendant 
had taken out a license to sell spirituous liquors from the 
probate judge.” 

This was all the evidence in the case. 

The appellant requested the following written charges : 

“1. That the act incorporating the Fort Browder male 
academy created a private corporation. 

‘2. That private corporations may forfeit their fran- 
chises by non-user. 

“3. That private corporations may be dissolved by the 
assent of the incorporators themselves, and that assent 
need not be by formal resolution or action on the part of 


. the incorporators, but may be inferred from the facts of 


each case; and that in determining the question whether 
they had surrendered their corporate franchise or not, the 
jury may look at ail the facts of the case.” 

The court gave these charges, and then refused to refer 
to the jury the question of the forfeiture of the franchise 
by non-user or otherwise, but charged them that the act to 
incorporate the Fort Browder male academy remained in 
force until repealed by the legislature or vacated by a judi- 
cial proceeding. The court, at the request of the State, 
further charged the jury, that if they believed the evidence: 
they must find the defendant guilty. 

The defendant excepted to the refusal of the court to 
refer the question as to the dissolution of said incorpora- 


tion to the jury, and to each of the charges given, and — 


these rulings are now assigned as error. 
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SHorTer & BroruH_Er, for appellant.—Although the rule 
is different with municipal corporations, (24 Ala. 398,) pri- 
vate incorporations may be dissolved by the action of the 
incorporators themselves, either by a surrender of its priy- 
ileges, or “‘by any act equivalent to such a surrender.” 
They may also forfeit their franchise by non-user.—9 Ala, 
738 ; 11 Ala. 472. 

The evidence in the case clearly showed that the incor- 
poration of the Fort Browder male academy had for many 
years been dissolved by the action of the incorporators, 
They had held no meeting for ten years. The people in 
and around the town of Fort Browder treated the incorpo- 
ration as dissolved, and had been accustomed for many 
years to retail spirituous liquors in the town and within a 
half a mile of the school house, under license granted by 
the probate judge of Barbour county. 

After giving all three of the charges asked by the de- 
fendant’s counsel, the court in effect refused the charges, 
by declining to let the jury decide the question whether 
the charter or franchise had been forfeited by non-user or 
otherwise, or whether the incorporation had been dissolved 
by any act of the incorporators themselves. This was the 
only material question in the case, and it was a question 
of fact which the jury alone had the right to determine. 

The act to incorporate the Fort Browder male academy 
created a private incorporation.—33 Ala. 106 ; 31 Ala. 552. 

2. In the event that the forfeiture of the charter by non- 
user Will not avail the defendant, and protect him from a 
prosecution in this instance, we present to this court the 
precise question decided in Dorman v. The State, 34 Ala. 
Private acts incorporating particular localities, and pro- 
hibiting the sale of whisky within a given territory, are as 
much unconstitutional as if they prohibited the sale of 
meat and bread. See the able argument of the attorney 
for the appellant in Dorman v. The State, supra. 


ATTORNEY-GENERAL, contra—Contended that the forfeiture 
could only be taken advantage of by a direct judicial pro- 
ceeding ; that therefore it was proper to withdraw the con- 
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sideration of this question from the jury; that the act 
incorporating the academy being still of force, the judge 
of probate had no lawful authority to grant a license to 
sell l.quors within the limits prescribed by the charter, and 
that this being so, and defendant having admitted the facts 
charged in the indictment, it was proper to charge the 
jury that defendant was guilty if they believed the evi- 
dence. He further contended that the question settled in 
Dorman v. The State, 34 Ala. 218, had been acquiesced in 
for years, and came directly within the influence of the 
doctrine of starve decisis. 


PECK, C. J.—The circuit court committed no error in 
refusing to refer to the jary the question of the forfeiture, 
by non-user or otherwise, of the charter and franchise 
granted by the act entitled “An act to incorporate the Fort 
Browder male academy, in Barbour county,” approved 
February 8, 1858, Acts 1857-8, p. 85. That question could 
only be inquired into and determined in a direct proceed- 
ing instituted in the name of, and by the authority of, the 
State. 

The franchise granted by said act could not be collater- 
ally assailed on the trial of this indictment.— The State v. 
Moore & Ligon, 19 Ala. 514; Angell & Ames ou Corpora- 
tions, § (77. 

2. Nor was there any error in the charge of the court, 
that said act would continue in force until repealed by the 
legislature, or until the charter thereby granted was vaca- 
ted by a judicial proceeding instituted for that purpose. 

3. As the defendant admitted that he sold spirituous 
liquors at the time, place, and to the person charged in 
the indictment, the court properly charged the jury, that if 
they believed the evidence, they must find the defendant 
guilty. The license issued by the probate judge was no 
defense for selling spirituous or vinous liquors within the 
limits specified in said act, except for medical purposes. 

4. The constitutionality of special acts of the legisla- 
ture prohibiting the sale of spirituous liquors, &e., within 
certain districts, or within a certain distance of places 
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named in such acts, except for medical purposes, &c., wag 
settled by this court in the case of Dorman v. The State, 
34 Ala. 216. 

For myself, I do not approve of that decision, and think 
it would have been better if it had declared such acts un- 
constitutional ; but that decision has been acquiesced in 
from that time to this, and we are not now disposed to 
disturb it. 

Let the judgment be affirmed, at appellant’s costs. 





JOHNSON vs. THE STATE. 





[AMENDMENT OF INDICTMENT. | 


1. Indictment ; amendment of ; when not pernissible.--The amendment of 
an indictment, without the consent of the accused and against his 
objections even in an unmaterial particular, is an unsafe practice and a 
reversible error. 

2. Same; form of given in the Revised Code sufficient.--An indictment in 
the form prescribed by the Revised Code sufficiently shows a prosecu- 
tion carried on in the name and by the authority of the State. 


Appeal from City Court of Montgomery. 
Tried before Hon. Jonn D. CunninanamM. 


The indictment in this case, which was properly filed and 
endorsed, was as follows : 


SraTE OF ALABAMA, City Court, 
County of Montgomery. October Term, 1870. 
The grand jury of said county charge, &c., that before 
the finding of this indictment, Andrew Johnson (colored) 
on his examination, &c., falsely swore, &c., {here follows the 
facts constituting the perjury,| against the peace and dig- 
nity of the State of Alabama. J.S. WINTER, 
Solicitor of Montgomery county. 








was 
tate, 


ink 
un- 
1 in 

to 


; of 
his 
da 


Ks) 


1) 
ie 


To 
> 

















JUNE TERM, 1871. 213 
Johnson v. The State. ; 





The defendant demurred to the indictment— 

1. Because there is no such court as the “city court” 
known to the laws of Alabama. 

9. Because it does not appear from the indictment that 
the prosecution was carried on in the name of and by the 
authority of the State of Alabama, but, on the contrary, 
appears that it is carried on in the name and by the au- 
thority of the grand jury of Montgomery county. 

Thereupon the solicitor asked leave to amend the indict- 
ment by inserting in the caption the words “of Montgom- 
ery, just after the word “court,” and by inserting below 
the date, “i870,” the words, “in the name and by the 
authority of the State of Alabama,” and the court, against 
the objection of defendant, allowed the motion, and the 
indictment was accordingly amended. The defendant 
reserved this objection by bill of exceptions, and having 
gone to trial on plea of not guilty, and been convicted, 
brings the case here by appeal, and now assigns as error 
the overruling of his objection to the amendment of the 
indictment, together with other rulings not necessary to be 
further noticed. 


J. FaLKNER, for appellant.—Indictments may be amended 
in some particulars by the consent of the accused, but in 
no case without his consent.—See Rev. Code, § 4143; 
Gregory v. The State, at this term. 

2. The constitution of the State, art. 6, § 19, is as follows: 
“The style of all processes shall be Z'he State of Alabama, 
and all prosecutions shall be carried on in the name and 
by the authority of the State of Alabama, and shall con- 
clude against the peace and dignity of the same.” Under 
the forms in use before the adoption of the Code of 1853, 
all indictments commenced in this way: “The grand jury 
of the State of Alabama, impanneled, sworn and charged 
to inquire for the body of (such a county) upon their oaths 
present, &c.” Under this form of indictment it is plausi- 
ble at least to say that the indictment “was in the name 
and by the authority of the State of Alabama,” But un- 
der the form of indictment used in this case, there is noth- 
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ing in the indictment to indicate that the “ prosecution ig 
carried on” either in the “name” or “ by the authority of 
the State,” but it is really in the name and by the author- 
ity of the grand jury. It does not aver that the grand 
jury in the name and by the authority of the State “charge 
&e,” but they make the charge in their own names, or in 
the name ot the foreman or the solictor, as their names 
alone appear to the indictment. Should it be said that the 
indictment commences “ 7'he State of Alabama,” to this we 
reply that this is “the style of the process,” and is also the 
style of all process in civil suits which are confessedly not 
in the name of the State, but are in the names of the par- 
ties beginning the suit as they appear in the body of the 
process, but the name or authority of the State does not 
appear in the body of this process (indictment); therefore, 
the indictment does not come up to this requirement of the 
constitution, and “in the name and by the authority of the 
State of Alabama,” as required by the constitution. If it 
does fill this requirement, then it may be contended just as 
well that every civil action is in the name and by the 
authority of the State of Alabama, because the process in 
those actions commence ‘ The State of Alabama,” and the 
proceedings are authorized by the laws of the State, and in 
that sense they are by the authority of the State. But 
this constitutional requirement evidently means more than 
this, else why insert it in the constitution as to State cases, 
and not as to civil suits. The framers of the constitution 
certainly intended that the process (indictment) should 
show upon its face that the charge should be made by the 
State and by its authority, and that this should appear 
upon the face of the sharge or indictment, and that the 
accused should be able to see, from reading the document, 
that “the sovereign State was his accuser, and that the 
charge was made by the authority of the sovereign peo- 
ple,” and this is the very thing that does not appear. The 
constitutional provision, above quoted, meant something, 
and has some force, and the only way to give it meaning 
and force is to require indictments to be in the exact lan- 
guage of the constitution. It will not do to say that the 
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name of the State is ndoewnd on the beek of the indict- 
ment, and also on the docket. This is no part oi the work 
of the grand jury, but a mere memoranda, made by the 
officers of the court to distinguish cases, and is done after 
the prosecution before the grand jury is at an end. It is 
true that this court has frequently decided that the forms 
given in the Code are sufficient, but the rule universally 
obtains in all courts that decisions on points, or rather 
embracing and covering points, which have not been pre- 
sented or considered, are never considered binding even on 
the courts or judges making such decisions. Applying this 
rule in this case, we do not find that this question has ever 
been raised or considered in this court. We, therefore, 
propose to raise it for the first time in this court. It being 
a constitutional question, and a provision inserted in that 
instrument for the benefit of the citizen, every citizen has a 
right to insist on it for his protection. 

3. Again, it is apparent from the language at the conclu- 
sion of the indictment, that the constitution has been 
departed from. Its language is, “and shall conclude against 
the peace and dignity of the same.” In this indictment, and 
in all the forms laid down in the Code, the conclusion is 
“against the peace and dignity of the State of Alabama.” 
Now, we say that the word “same,” in the constitution, 
refers back to the other words, which were required by 
that instrument to be in the body of the indictment, to-wit, 
“in the name and by the authority of the State of Alabama,” 
and if these words were in the indictment, then it would 
be natural and good language to say “against the peace 
and dignity of the same,” in the language of the constitu- 
tion ; but, those words being left out of the indictment, it 
becomes necessary to change the language as to the words 
put into the indictment, and instead of the constitutional 
word “same,” the pleader, to make sense, has to drop that 
word and say “against the peace and dignity of the State 
of Alabama.” 





ATTORNEY-GENERAL, contra. 


B. F. SAFFOLD, J.—The sentence in this case must be 
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reversed on the authority of Gregory v. The State, at the 
present term. 

The objection made by the appellant that the indictment 
in the form prescribed by the Revised Code is defective in 
not showing sufficiently that the prosecution is carried on 
in the name and by the authority of the State of Alabama, 
is not well taken. The objection is applicable to all indict- 
ments. The provision of the constitution referred to is 
the same as that contained in the constitution of 1319, on 
the same subject. This court has repeatedly held that the 
form of indictment prescribed by the legislature in the 
Revised Code is sufficient. 

The indictment shows that the grand jury of a particular 
county in the State charged the defendant with a specified 
offense. They are the tribunal especially appointed to 
inquire into all offenses against the criminal law commit- 
ted in their county, and due presentment make of them by 
indictment. The charge averred that what was done, was 
against the peace and dignity of the State of Alabama, 
and it was signed by the solicitor, an officer appointed to 
prosecute all such cases in behalf of the State. This 
abundantly shows a prosecution carried on in the name 
and by the authority of the State. 

The judgment is reversed and the cause remanded. 


SARKER vs. BELL er at. 
[CONTEST ON PROBATE OF WILL. } 


1. Will; how only can be republished.—In this State, the republication of 
a will is the making of a new will, and such republication must bé 
made with all the formalities required by law. 

Same.—A will with the name of the maker and the names of all the 
subscribing witnesses save one torn off, can not be republished without 


~~ 


a new signing and attestation, as required by the statute in the case of 
making a new will, where it appears that the cancellation was commit- 
ted by the testator himself with the intention to cance] the will; and 
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this, although after such cancellation, the testator may have spoken of 
such canceled will as “ his will.” 

% Probate court; rules of evidence in.—The same rules of evidence govern 
jn trials of contested wills as in courts of common law. Interest does 
not disqualify a legatee from testifying. 

4. Witness, recall of ; rests in discretion of court.—It rests in the sound 
discretion of the court to allow a witness to be recalled. Where a wit- 
ness is recalled against the objection of the party summoning him, 
after he had dismissed him, such witness is the witness of the party so 
calling him back, and can not be impeached by such party. 


AppraAL from Probate Court of Cleburne. 
Tried before Hon. W. R. Hunnicutv. 


The facts are set out in the opinion. 


Jas. AIKIN, Sot. Pater, and T. J. Burton, for appellant. 
A will once revoked, in this State, can not be republished 
by parol.— Witter v. Mott, 2 Conn. 67; 1 Redfield, 374, 
$14; Love v. Johnson, 12 Iredell, 355 ; 9 7b. 280; Jackson 
v. Holloway, 7 Johns. 394; Jackson v. Potter, 9 Johns. 312; 
4 Desaussure, 305; 3 ib. 346; 1 Williams on Ex’rs, side 
p. 103. 

The English statute of frauds is a part of the American 
common law. When section 1933 was enacted by the leg- 
islature, it was with reference to what was then the law of 
the land. 

Therefore, they meant by the phrase, “ duly republish 
the previous will,’ the re-execution of it, with the same 
formalities as if he were executing an original will.—See 
Rev. Code, § 1933. 

Section 19:3 of Revised Code passes all the real estate 
of testator at his death. 

It is admitted by appellees that a will can not be repub- 
lished so as to convey after acquired real estate, but under 
the above section it would convey that as well as any 
o ther. 

Does the law prohibit a testator from revoking a written 
will, except by the same formalities as are observed in its 
execution, or by tearing, &c., and yet republish one which 
has been revoked by parol ?—See Rev. Code, § 1933. 
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2. Even if a will could be republished by parol, the eyvi- 
dence in this case is wholly insufficient. It is all set out, 
on this point, in the bill of exceptions.—1 Williams on 
Ex’rs, 103, et seg.; Lomax. 


Exuis & CaLpWELL, and Foster & Forney, contra.— When 
a will is found among the papers of the testator immedi- 
ately after his death, in a mutilated condition, the pre- 
sumption of law is that the mutilation is his act, and was 
done for the purpose of revocation ; but rather the con- 
trary is to be inferred when it is found two days afterwards 
in the possession of one who has an interest to defeat the 
will, or if it has been for that length of time under her 
control.— Bryant Bennett, ex’r, v. Elizabeth Shenace, 3 Tred. 
(Law) 303, 

A republication may be by a re-execution, or by an act 
or declaration of the testator, that he intended the instru- 
ment which had been revoked should operate as his will. 
Bouv. Inst., 2 vol., 464. 

This may be by parol, except in the case of after ac- 
quired lands, which will not pass by a parol republication. 
5 Bacon Abr. 320; Harvard v. Davis, 2 Binney, 406 ; Jones 
v. Hartley, 2 Wheat. 103. 

It is true that in England, since the statute of frauds, a 
will in writing can not be revoked by a parol republication 
of a former will. But the English statute contains this 
provision which our statute does not: “ That no will shall 
be revoked except, &c., unless by some other will in writing, 
or other writing of the testator, sigued in the presence of 
three or four witnesses, declaring the same.” Our statute 
provides how a will may be revoked, but does not provide 
how it may be republished ; leaving the republication as 
at common law, unaffected by the English statute of frauds, 
or by the statute of other States.— Burnes v. Crow, 1 Ves. 
485 ; Jarman on Wills, vol. 1, p. 1/9; Com. Digest, 365 ; 
Powell on Devises, 652. 

The second will was destroyed with the express intention 
of reviving the first, the will in question. The act of can- 
celing that will and the declaration of republishing the 
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first will, were one and the same transaction, and did have 
the effect of republishing the present will.—Jackson v. Pot- 
ter, 9 Johns. 314, and cases cited in note; Burns v. Burns, 
4 Serjt. Rach, 295. 

A parol republication might not pass after purchased 
lands, but no such question arises in this case on the 
charge given.—Jackson v. Potter, 9 Johns. 314 ; Jackson v. 
Holloway, 7 Johns. 394; Lessee of Reynolds v. Shirley, 
7 Hammonds, (Ohio) 363. 

To pass after acquired lands, there must be not only a 
republication, but a re-execulion. Not so in this case.— 
Roberts on Wills, 477; Ram. on Wills, 165. 

A will may be republished so as to enlarge the operation 
of the words used in a will, or it may not, as there may be 
more property for them to operate on, if property has 
been purchased by the testator. In this case, the republi- 
cation does not affect the sense or operation of the words 
used in the will.—Roberts on Wills, 477; Reynolds v. Shir- 
ley, 7 Hammond, 363. 

At common law, a will might be revoked or republished 
by parol. Our Code (§ 1932) provides how wills may be 
revoked, changing the common law, but is silent on the 
subject of republishing (§ 1933); consequently, it may be 
fairly presumed the legislature did not intend to change 
the common law on the subject of republication. 

At common law, the cancelation of a second will repub- 
lished the first ; then there was not merely a cancellation 
or destruction of the second will, but it was accompanied 
with an express intention of reviving the first will.— Good- 
night v. Gleezie, 4 Barr, 251-2. 


PETERS, J.—This is a proceeding on the contest of a 
will before its probate, under our statute. There was a 
jury trial in the court below, and a verdict in favor of the 
will offered for probate, and a judgment of the court al- 
lowing the probate of the instrument offered, according to 
the verdict. 

The evidence tends to show that there were two wills 
made by the decedent, Wm. M. Bell. The one was made 
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in January, 1868, and the other in May or June, 1868, 
This latter will was not produced on the trial, and there 
was no written evidence to show that it had been revoked 
or canceled. The testamentary paper of January, 1868, 
was the will offered for probate, and the one that was es- 
tablished by the decree of the court. It disposes of the 
real and personal estate of the testator. The issue cov- 
ered all the ground of contest that could be made on such 
an instrument. The evidence tends to establish the alle- 
gation that it had been regularly made and attested, and 
declared to be the will of the party making it, to-wit, said 
Wm. M. Bell, as required by the Code, But after the 
death of Bell, the alleged testator, it was found in posses-- 
sion of his widow, with his name torn off and the names 
of the attesting witnesses very much mutilated, so as to 
leave all but one illegible. The name of the alleged maker 
could not be read at all, and the full name of only one of 
the attesting witnesses, of whom there were three, re- 
mained legible. There was proof going strongly to show 
that these obliterations had been made by the testator 
himself, while the will was in his possession ; that he had 
handed it to his wife, or she had gotten it from his pocket, 
and that it was so obliterated when she obtained it, and 
thas he had then declared that the obliteration was his 
work, and he intended it as a cancellation of the will. 
There was no testimony that this will had been canceled 
or torn by any other person. There was proof, also, that 
the testator had spoken of this paper, after the making 
and publication of the subsequent will of May or June, 
1868, as ‘his will,” and declaring that he had destroyed 
the will of May or June, 1868. This was in April, 1870, 
just before decedent’s death. 

On this evidence the court gave several charges to the 
jury which were excepted to by the contestants, and re- 
fused to give several others which were asked by the con- 
testants, and the refusals were each made the basis of an 
exception. It is not necessary to notice the exceptions 
arising on the charges given, as like questions arise on the 
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charges refused. One of these charges is recited in the 
record in the following terms : 

“The contestants asked the court to charge the jury in 
writing, that the testator could not republish the will pro- 
pounded by parol declarations alone.” 

This charge should have been given. To refuse it was 
error. 

The Code is intended to contain all the statute law of 
this State of ‘‘a public nature, designed to operate upon 
all the people of the State up to the date of its adoption, 
unless otherwise directed in the Code.”—Code,§ 10. This 
law is not merely cumulative of the common law, and 
made to perfect the deficiencies of that system, but it is 
designed to create a new and independent system, appli- 
cable to our own institutions and government.—Rev. Code, 
§ 10. In such case, where a statute disposes of the whole 
subject of legislation, it is the only law. Otherwise, we 
shall have two systems, where one was intended to oper- 
ate, and the statute becomes the law only so far as a party 
. may choose to follow it. Besides, the mere fact that a 
statute is made, shows that so far as it goes, the legislature 
intended to displace the old rule by a new one. On some 
questions the common law conflicts more or less with our 
constitutional law, and is necessarily repealed and dis- 
placed and repealed by it. And on others it has, by lapse 
of ages, and mistakes inevitably attendant on all human 
affairs, become uncertain and difficult to reconcile with the 
principles of justice. Hence, the legislature intervenes to 
remove such difficulties, uncertainties and mistakes, by a 
new law. This new law, to the extent that it goes, neces- 
sarily takes the place of all others. For it would be illogi- 
cal to contend that the old rule must stand, as well as the 
new one, because this would not remedy the evil sought to 
be removed and avoided. 

Judged upon these principles, the statute law found in 
the Code, and such others as may have been since enacted 
on the subject of wills, in this State, include the whole law 
upon the making of wills, and their revocation, and the 
making of other wills in the place of those revoked.—Rev. 
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Code, § 420, Chap. II, ad finem. A will made in conform- 
ity with the requirements of this law, without fraud or 
undue influence, is valid as a testamentary disposition of 
the maker’s estate. But if it is not so made, it can have 
no force as a will. Under this statute, the revocation by 
cancellation or obliteration, by the testator himself, de- 
stroys the instrument. From the date of the revocation, 
the will revoked ceases to be a testamentary disposition of 
the maker’s estate. Such revoked will is nothing. It can 
have no effect as a will. And if the party who made it 
desires to make a testamentary disposition of his estate, 
he must make a new will, in the manner required by the 
statute. But in doing this, he may use the same form of 
words, without variations or with variations, as often as he 
pleases, and the same written or printed document that 
was used at first, but the process of making the will must 
be the same each time; that is, it must be done as pre- 
scribed by the statute. By our law, there can be no re- 
publication of a will that has been revoked by tearing off 
the names of the maker and the attesting witnesses, unless 
the will is re-signed and re-attested, as required by the 
statute. The signing of the will and the attestation of 
this signature are essential formalities that can not be dis- 
pensed with.—Rev. Code, §§ 1910, 1930-1; Powell’s Distr. 
v. Powell’s Legatees, 30 Ala. 697,705; Riley v. Ltiley, 36 Ala. 
496 ; 1 Redf. Wills, p. 191, bottom, §§ 206-7. The charge 
asked, as above set out, was confined to the instrument of- 
fered for probate in this case. ‘The proof in this instance 
is not sufficient to establish the republication of such a 
will. Where a testator has made two wills, and wishes to 
destroy the one last made and revive the one first made, 
both of which have been duly executed, he may do so by 
the cancellation or destruction of the last made will, and 
the due republication of the previous will. But this due 
republication of the previous will can not be made of a 
will mutilated and canceled by the testator himself, without 
a re-making of the same, as required by the statute. 
Otherwise, a paper without the signature of the testator, 
and without attesting witnesses, might become a_ will. 
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This, except in certain cases, (and this is not one of the 
excepted cases,) the law forbids.—Rev. Code, §§ 1982-4, 
1936 ; Jackson v. Holloway, 7 Johns. 394 ; Jackson v. Rodgers 
et al.,9 Johns. 312; 1 Redf. Wills, p. 354, bottom, §§ 373-4 ; 
James v. Marvin, 3 Conn. 576 ; 10 Bae. Abr. Bouv. p. 505. 
A republished will is a new will, and it must have all its 
parts complete.—1 Williams on Ex’rs, 113, 121, margin. 
This instrument can not be made a new will without the 
testator’s signature, and the signatures of the proper num- 
ber of attesting witnesses. These requisites it does not 
possess.—Rev. Code, § 19380; 1 Redf. Wills, 347, bottom, 
et seq. 

In all matters in relation to the evidence and mode of 
proceeding in the court of probate on the contest of a 
will, where there is no special exception, the court must 
proceed and be governed by the same rules and regulations 
as courts of common law.—Rev. Code, § 1962. In such a 
contest, the legatees are competent witnesses for the pro- 
ponent, or for the contestant.—Rev. Code, § 2714; Pamph. 
Acts 1866-7, p. 385, No. 403. The court did not err in 
permitting one of the legatees to testify in favor of the 
validity of the will. 

The conduct of the trial is under the sound discretion of 
the court. The court may therefore allow a witness to be 
called back for re-examination, but can not compel either 
party to call back his witness, unless he choose to do so. 
In case a witness is so called back after being dismissed 
by the party who summoned him, he becomes the witness 
of the party calling him back against the objection of the 
other party; and such witness can not be impeached by 
the party so calling him back. In this view of the law the 
contestants were not injured, as the testimony strengthened 
their case. 

Tho other exceptions are such as are not likely again to 
arise on a new trial. I therefore omit their consideration. 

The judgment of the court below is reversed, and as the 
parties are entitled to a trial by jury, (Rev. Code, § 1956,) 
the cause is remanded and a new trial is ordered. 
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THOMPSON vs. RAY. 


[TROVER FOR CONVERSION OF COTTON.] 


1. Sale, contract of ; non-performance of condition; what does not excuse. 
If by the terms of a sale the property in the thing sold is to pass to the 
vendee upon his deposit of the purchase-money at a particular bank, 
the refusal of the bank to receive it will not excuse the non-perform. 
ance of the condition. 

2. Contract, assent of parties to; to what has not reference.-—The principle 
of the law of contracts that both parties must assent to the same thing, 
and in the same sense, has no reference to the misconceptions of the 
parties not authorized by the terms of the agreement. 


APPEAL from the Circuit Court of Montgomery. 
Tried before Hon. J. Q. Smrru. 


The facts are sufficiently stated in the opinion. 


Exmore & Gunter, for appellants.—I. The first charge 
asked is in these words : “That if the title to the cotton was 
to pass to the defendant upon his deposit of the thing 
agreed to be given, into the bank, the refusal of the bank 
to receive the same is no excuse for not making the deposit, 
and the title would not pass until it was made.” 

This first charge asserts a correct proposition of law and 
should have been given to the jury.—l Parsons on Cont. 
537; Benj. on Sales, 425 ; Stinson v. Dousman, 20 How. 461; 
Neil v. United States, Dev. C. C.117; Beebe v. Johnson, 19 
Wend. 500; Blacksmith v. Fellows, 7 N. Y. (3 Seld.) 401; 
People v. Dibble, 16 N. Y. (2 Smith) 205; Dill v. Camp, 22 
Ala. 249; ib. 27 Ala. 553; Morrow v. Camfield, 7 Porter, 42. 

The charge was not abstract, for the bill of exceptions 
states that there was evidence in the cause to the effect 
that the contract of sale was upon the express condition 
that the money or thing agreed to be given was to be de- 
posited in the bank on the next day. 
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II. The second and third charges asked and refused, 
involve the principle of law in the first charge with this 
other one, viz: “That there is no contract, unléss the par- 
ties assent to the same thing and in the same sense” ; which 
is too clear to admit of doubt.—See : Parsons on Con- 
tracts, 475, and cases there cited ; Falls & Caldwell v. Gai- 
ther, 9 Port. 605; Hliason v. Henshaw, 4 Wheat. 228; Dill 
vy. Camp, 22 and 27 Ala. ; Benj. on Sales, p. 36. 


Martin & Sayre, contra.—|Appellee’s brief did not come 
into Reporter’s hands.] 


B. F. SAFFOLD, J.—The appellant having sued the 
appellee for the conversion of twelve bales of cotton, the 
issue became resolved into the question whether a contract 
for the sale of the cotton, made between the parties, had 
been so far completed as to pass the property to the ven- 
dee, Ray. The plaintiff claimed that it was a precedent 
condition of the sale that the defendant should deposit the 
purchase-money at the Central Bank of Montgomery on 
the next day, which he failed to do for some time after- 
wards, and until he had notified the warehousemen not to 
deliver the cotton to him. The defendant denied the con- 
dition, insisting that the sale was absolute. He admitted 
that the money was not deposited at the bank, or tendered 
to the plaintiff, until two or three weeks after the sale, but 
claimed that he had offered to deposit it at the bank a day 
or two thereafter, and the bank refused to receive it. 

The plaintiff asked the following charge, which was 
refused : ; | 

“If the title to the cotton was to pass to the defend- 
ant upon his deposit of the thing agreed to be given 
into the bank, the refusal of the bank to receive the same 
is no excuse for not making the deposit, and the title would 
not pass until it was made.” This charge ought to have 
been given. it was the point of the controversy, and 
contained the essence of the contract. If a party covenant 
to do an act, the difficulty or improbability of accomplish- 
ing it, not involving any fault of the other party, will not 





Petite tats caigtlae ie ace 


Sek 


ig =e 


i 





OES a ey Re ce ate somes ergata: ites Be te 


Ts Sheet cas sae 





226 FORTY-SIXTH ALABAMA. 





Thompson v. Ray. 








excuse him.— Beebe vs. Johnsoy, 19 Wend. 500. The prop- 
erty in the thing sold passes to the purchaser upon the 
completion of the sale, whether the sale is completed or 
not being a question of fact for the jury.—1 Parsons on 
Contracts, 440-441. Whether this deposit, though agreed 
to be made, was in fact a material ingredient of the sale, 
was also embraced in the charge and might have been 
more prominently exhibited by appropriate charges asked 
by the defendant. 

There were two other charges asked by the plaintiff and 
refused. These charges are as follows: 

“Tf Thompson’s understanding of the contract was that 
the cotton was sold on condition of Ray’s depositing the 
mouey on the next day in the Central Bank, and Ray did 
not make the deposit on the day fixed on, then the title 
did not pass to Ray, although Ray’s understanding of the 
contract was different, and Ray sold the cotton, he igs 
liable.” 

“Tf the jury find from the evidence that Thompson in- 
tended to sell the cotton on condition that Ray should 
deposit the thing or consideration agreed to be given in 
the Central Bank on the next day, and Ray did not make 
the said deposit in said bank on the next day, and after- 
wards sold the cotton, he is liable to the plaintiff, although 
the jury believed from the evidence that Ray in making 
the contract did not intend to buy the cotton on such con- 
dition.” 

The charges refused assert that a disagreement between 
the parties as to the conditions of the sale would vitiate the 
contract without regard to the reasonableness of the con- 
struction given to itsterms by the one or the other of the par- 
ties. It is true, that there is no contract unless the parties 
assent to the same thing, andinthesame sense. But if one 
seeks to convey his meaning by expressions importing 
something different, or attaches to the proposition of the 
other a significance not authorized, whatever injury may 
result from the misunderstanding must be visited upon 
him. 

The judgment is reversed and the cause remanded. 
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SLOCOVITCH vs. THE STATE, 


[TRIAL OF INDICTMENT FOR SELLING LIQUOR, &C., WITHOUT PERSONAL PRES- 
ENCE OF ACCUSED. ] 
td 


1. Trial for indictable offense, cannot be had without personal presence of 
prisoner.—No person indicted for a criminal offense, whether it be for 
a felony or a misdemeanor, can be tried without being personally pres- 
ent in court, and a judgment rendered upon a conviction obtained in 
his absence, if for a fine only, is erroneous, and will be reversed on 


appeal. 


AprEAL from the Circuit Court of Mobile. 
Tried before Hon. C. F. Moutron. 


The case is fully stated in the opinion. 


Neither the docket nor transcript shows the name of 
appellant’s counsel. 


Attorney General, contra. 


PECK, C. J.—At the last February term of the city 
court of Mobile, the appellant was indicted for selling 
vinous and spiritous liquors without a license, and contrary 
to law. 

Before the close of the term, he was arrested on a capias, 
issued for that purpose, and entered into an undertaking 
of bail, with two sureties, before the sheriff, for his appear- 
ance at the then present term of said court, and from term 
to term, until discharged by due course of law. 

During the said term, the accused was called, and failing 
to appear, a judgment xi si was entered against him and 
his sureties ; thereupon, on motion, the solicitor was per- 
mitted to proceed with the trial, without the appearance 
of the accused, and in his absence. The jury found him 











228 FORTY-SIXTH ALABAMA. 


Slocovitch v. The State. 





Sa, 





guilty, and assessed a fine against him of fifty dollars, and 
a judgment was rendered for that sum and the costs of the 
prosecution. From this judgment the accused appeals to 
this court. The judgment must be reversed. In this State 
from the beginning, and, so far as we know, without excep- 
tion, the practice has been to allow no one to be tried for 
an offense, whether for a felony or misdemeanor, in his 
absence. Section eighth of our bill of rights declares, 
“That in all eriminal prosecutions, the accused has a right 
to be heard by himself and counsel, or either ; to demand 
the nature and cause of the accusation; to have a copy 
thereof; to be confronted by the witnesses against him ; to 
have compulsory process, for obtaining witnesses in his 
favor; and in all prosecutions by indictment or informa- 
tion, a speedy public trial, by an impartial jury of the 
county or district, in which the offense was committed; 
and that he shall not be compelled to give evidence against 
himself, or be deprived of his life, liberty or property, but 
by due process of law.” 

To try a party in his absence, in such a case, is to deprive 
him of many of the rights and privileges secured to him by 
this section of the bill of rights. 

In this case, the trial was had, not only in the absence 
of the accused, but also without any plea or issue either of 
law or fact. 

There can be no trial on the merits, in a criminal case, 
until the defendant has pleaded not guilty, or this plea has 
been entered for him by the court.—1 vol. Bishop’s Crim. 
Prac. § 468; Sartorious v. The State, 24 Miss. 602. Sec- 
tion 4169 of the Revised Code provides, that “if a defend- ° 
ant, when arraigned, refuses or neglects to plead, or stands 
mute, the court must cause the plea of not guilty to be 
entered for him.” 

This shows the necessity of the personal presence of the 
defendant, on a criminal trial, and that no trial can be had 
in his absence. If absent, he cannot be said to refuse or 
neglect to plead, or to stand mute ; and it is only when he 
refuses or neglects to plead, or stands mute, that the court 
can cause the plea of not guilty to be entered for him. 
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Let the judgment of the court below be reversed, and the 
cause be remanded for further proceedings. 





MOSES vs. CLARK. 
[ACTION ON PROMISSORY NOTE. ] 


1. Erecutors ; promissory note payable to ; when title to vests in holder.—A 
promissory note payable to executors, transferred by them in pay- 
ment of a liability of the estate of equal amount, may be sued on by the 
holder. These facts will protect the maker against any suit instituted 
by an administrator de bonis non or other representative of the estate. 


Tried before Hon. J. McCates WILEY. 
AppeEsL from Cireuit Court of Barbour. 


The appellant was the plaintiff in a suit for the col- 
lection of a promissory note, which the appellee made in 
favor of Shorter and Baker, the executors of the will of 
Milton A. Browder, deceased. The consideration was 
property bought by him at a sale of the personal property 
of the estate by the executors, under an order of the pro- 
bate court. 

The defendant pleaded that the plaintiff was not the 
owner of the note. The evidence showed that the above 
named executors endorsed the note to the executor of Mrs. 
Browder in payment of so much of her distributive share 
of her husband’s estate, and he had charged himself with 
it, and had accounted for it in his final settlement of her 
estate, upon which he had been discharged. ‘The executors 
of M. A. Browder had charged themselves with the amount 
as money collected, and had accounted for it as above 
stated on a partial settlement of their administration. 
There had been no final settlement of the last mentioned 
estate, and no partial distribution under any order of the 
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probate court. The disposition made by the executors of 
this note was of their own motion, without any authority 
from the court. This being all the evidence, the court, at 
the request of the defendant, charged the jury that “if they 
believed the evidence they must find for the defendant,” 
The appellant excepted, took a non-suit and biil of excep. 
tions, with leave to set aside the non-suit in the supreme 
court. 





TLS 


JoHN M. McK urnoy, for appellant. 
F. M. Woop and D. M. Seats, contra. 


B. F. SAFFOLD, J.—The plaintiff was entitled to recover 
if the judgment would protect the defendant against any de- 
mand that might be set up in behalf of M. A. Browder’s 
estate. No representative, distributee or creditor of that 
estate could regain from him the property purchased. If 
sued by any of them, in any form, the facts shown in the 
bill of exceptions would be a defense to the suit. 

The estate of Browder had received an equivalent, and 
plaintiff was not bound to‘see that the executors commit- 
ted no devastavit. 

The judgment is reversed and the cause remanded. 


EX PARTE SELMA AND GULF RAILROAD CO. 
[APPLICATION FOR MANDAMUS. ] 


Act amending act to regulate the publication of legal and other notices in 
the State of Alabama; what not repealed by.—The act of the 10th of 
October, 1866, entitled, ‘‘An act to amend an act entitled an act to reg- 
ulate the publication of legal and other notices in the State of Ala- 
bama,” does not repeal § 830 of the Revised Code, and, therefore, a 
special term of a commissioners court, held by direction of the judge 
of probate, upon ten days notice, by advertisement in some newspaper 
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in the county, or by posting up at the court-house door and two other 
public places in the county, notice of the same, is a lawful special term 


of said court. 


9, Proposal of railroad company to commissioners court ; may be made ta 


a special term.—A proposal of a railroad company, under the act enti- 
tled, ‘‘An act to authorize the several counties and towns, and cities, 
of the State of Alabama, to subscribe to the capital stock of such rail” 
roads throughout the State as they may consider most conducive to 
their respective interests,” approved 31st December, 1868, if it conform 
to the provisions of said act, may be made to a special term of a court 
of county commissioners, and such proposal will give said court juris- 
diction to make an order to submit said proposal to the qualified elect- 
ors of said county for their acceptance or rejection; and an election 
duly held under such order, if it result in favor of subscription, will 
authorize said court to subscribe, on behalf of such county, to the cap - 
ital stock of said railroad company, and to issue the bonds of such 


county in payment of the saine. 


8. Mandamus ; when will be granted to compel subscription, &c.; what prop- 


osition gives court no jurisdiction to order election, §e.—If said court, 
after such election, if in favor of subscription, refuses to subscribe for 
the amount of stock named in such proposal, and issue the bonds of 
the county in payment of the same,-it may be compelled to do so by 
mandamus ; but if said proposal contains another proposition.in addi- 
tion, as to build a passenger and wagon bridge across a river run- 
ning through said county free of toll to all the people of the State, such 
proposal, containing such an additional proposition, will confer on 
said court no jurisdiction to submit such proposal to the qualified elect- 
ors of the county for their acceptance or rejection, and an order of 
said court, and an election held under it, will be invalid, and will give 
to said court no authority to subscribe to the capital stock of said rail- 
road company, and issue the bonds of the said county in payment of 


the same. 


4, Same. —An application for a mandamus, in such a case, to compel a 


court of county commissioners to subseribe to the capital stock of a 
railroad company, and pay for the sume in the bonds of the county, 


will be denied. 


5. Alternative mandamus ; return to, need not be single.—A return to an 


alternative mandamus need not be single, but may contain several 
causes or defenses, and if one be suflicient, a peremptory mandamus 


will not be issued. 


At a former day of the term the court, on the petition 
aud motion of the Selma & Gulf Railroad Company, granted 
an alternative mandamus to the court of county commis- 
siouers of Dallas county, commanding said court to sub- 
scribe $250,000 to the capital stock of the Selma & Gulf 
tailroad Company, and to issue bonds of said county in 
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payment of such capital stock, &c., in accordance with the 
proposition of petitioner, submitted to said court, and the 
vote of the people of Dallas county, at an election ordered 
thereon, and held on the 6th day of August, 1870, or else 
show cause on the 6th day of July, 1871, why said sub- 
scription was not made and said bonds issued according to 
the mandate of the writ, &e.—See Ex parte Selma & Gulf 
Railroad Company, 45 Ala. 696. 

On the 3d day of July, 1871, the court of county com- 
missioners made a return to the writ, and set up in sub- 
stance the following grounds why the peremptory man- 
damus should not issue : 

1. That there was no regular term or adjourned term of 
the court of county commissioners held on the 28th day of 
June, A. D. 1870, the day when the proposal or proposi- 
tion of the Selma & Gulf Railroad Company for said sub- 
scription, &c., was made to said court, &c. 

2. That said special term, at which said proposition, &c., 
was made, was begun and held by virtue of a notice pub- 
lished by direction of the judge of probate in the “Selma 
Times,” (a newspaper published in said county,) on the 
19th day of June, A. D. 1570, and daily thereafter until 
the 28th day of June, 1870, which notice, so published, 
was in the following words : 


** COMMISSIONERS Court. 


“A called meeting of the commissioners court will be 
held on the 28th day of June. 
Joun F. Cono.y, 
je19-dtd ~ Judge of Probate.” 


On the 25th day of June, 1870, the same notice, by 
direction of the probate judge, was published in the “Selma 
Press,” a newspaper published in said county. No other 
notice than the above was given. “Prior to the 28th day of 
June, 1570, and some time in 1869, the probate judge of 
Dallas county, in pursuance of the authority invested in 
him by law, had, on the 14th day of January, 1869,” desig- 
nated the “Selma Press,” a newspaper published in the 
city of Selma, “as the medium through which all legal 
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advertisements, notices or publications of any and every 
character, required by law to be made in the county, should 
be published,” and this order or designation was of force 
avd not changed or modified in any manner at the time of 
said publications, and this notice was only published in 
the “Selma Press” until the 25th day of June, A. D. 1870+ 

3. That the election held in Dallas county, on the 6th 
day of August; A. D. 1870, on said proposition of the 
Selma & Gulf Railroad Company, which resulted in favor 
of “subscription,” &c., was held under virtue of the order 
of the court of county commissioners, made as aforesaid 
on the 28th day of June, A. D. 1870. 

4. The fourth ground set up is, in substance, that in 
the proposition of the railroad company, which was sub- 
mitted to the people of Dallas county, it was agreed that 
the county of Dallas, represented by the court of county 
commissioners, and the railroad company, should have an 
equal voice in determining the use of the bridge by other 
railroad companies ; said right of the county of Dallas not 
to be affected or impaired by any sale, transfer or assign- 
ment of the corporate rights and franchises of said rail- 
road company, but the right to remain intact with the 
county of Dallas to an equal vote upon the allowance of 
the use of such bridge to avy other railroad, &c., and “since 
that time said railroad company has accepted an endorse- 
ment of its bonds from the State of Alabama under the 
laws in such cases made and provided, &e.” 

5. That the Selma & Gulf Railroad Company, in their 
proposition, and as a part thereof, also proposed, “ that in 
connection with the said railroad bridge, the said company 
will build a passenger and wagon bridge across the Ala- 
bama river, to be free to all the people of the State of 
Alabama,” and the said election, so held on the 10th day 
of August, 1870, was held on the entire proposition sub- 
mitted as aforesaid, aud not on any separate part thereof. 

The proposal of the railroad company to the court of 
county commissioners and its action thereon, and the min- 
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utes of the court, are made an exhibit to the petition and 
prayed to be taken as part thereof. 

The caption of the minutes of the court of county com- 
missioners, in the record of the proceedings of that court, 
is as follows : 

“STATE OF ALABAMA; ila of County Commissioners, 

Dallas county. Special Term. 
June 28th, 1870. 

This being the day directed by the Honorable John F, 
Conoly, judge of probate of Dallas county, for the holding 
of a special term of the court of county commissioners for 
said county, and of which due and legal notice has been 
given by advertisement for ten days in newspapers pub- 
lished in Dallas county, thereupon came the Hon. John F, 
Conoly, judge of probate, and R. C. Goodrich, C. L. Math- 
thews and J. E. Kennedy, county commissioners, and the 
court being duly organized, opened and in session, the fol- 
lowing proceedings were had,’ &c., &c. 


The proposal of the railroad company was as follows: 


“7'o the Honorable, the Court of County Commissioners for the 
county of Dallas and State of Alabama : 

The undersigned, the president, and a majority of the 
directors of the Selma & Gulf Railroad Company, a cor- 
porate body, having a line of railroad situate upon and 
running through a portion of the county of Dallas, respect- 
fully propose to the county of Dallas, to take two hundred 
and fifty thousand dollars, in the capital stock of said rail- 
raoad company, amounting to twenty-five hundred shares, 
at the price of one hundred dollars per share, to be ex- 
pended in the construction of a railroad bridge across the 
Alabama river, at the city of Selma, and to pay for such 
stock, in bonds of the county, having twenty years to run, 
with interest at eight per cent. per annum, payable semi- 
annually at such place in the city of New York as may be 
agreed on and designated on the face of such bonds, with 
coupons attached, for the semi-annual interest. 

“Said railroad bridge to be for the use of such other 
railroad companies as may be agreed on between said 














JUNE TERM, 1871. 235 








Ex parte Selma & Gulf Railroad Company. 


em 





Selma & Gulf Railroad Company and the county of Dal- 
las, (each having an equal voice in determining such use,) 
represented by the court of county commissioners, said 
right of the county of Dallas not to be affected or im- 
paired by any sale, transfer or assignment of its corporate 
rights, by said Selma & Gulf Railroad Company, or any 
sale or transfer of its railroad and appurtenances, but the 
right to continue intact with the county of Dallas, to an 
equal vote upon the allowance of the use of such bridge 
to any other railroad company than the said Selma & Gulf 
Railroad Company or its assigns. 

“The undersigned further propose in behalf of said 
Selma & Gulf Railroad Company, that in connection with 
the said railroad bridge, that said company will build a 
passenger and wagon bridge across the Alabama river, to be 
free of toll to all the people of the State of Alabama. 

(Signed,) D. S. SMYLEy, 
Pres’t Selma & Gulf R. R. Co. 
J. W. Laps ey, 
J. W. Puriroy, 
Wm. H. Linay, 
J. W. CaLHoun, 
Directors. 

On the filing of the return the Selma & Gulf Railroad 
Company appeared by counsel and moved the court to 
quash said return, on the ground of uncertainty and in- 
sufficiency, &c., and prayed that a peremptory mandamus 
issue. 


J.C.Compron, and Perrus & Dawson, contra.—A special 
term of a court is not a part of a regular term. It is 
entirely distinct, and the power to hold a special term must 
be given by statute.—20 Ala. 446; 6 Yerger, 395; 2 Scam- 
mon, 303; 7 Yerger, 365 ; 2 Pike (Ark,) 229 and 250. 

Special terms of courts of county commissioners must 
be held in cases provided by Revised Code, § 830. 

The judge of probate is made the officer to determine 
when any one of these requirements are to be done; one 
of these essential conditions must exist fen days prior to 
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the meeting of the court, for the court, can only legally 
assemble after ten days notice given in one or the other 
manner required by this section of the Code. The notico 
in this case was published in the “Selma Times, a newspa- 
per published in said county on the 19th day of July, and 
daily thereafter until the 28th day of June, 1870,” on which 
day the court was held. 

Was this notice a fen duys notice by advertisement in 
some newspaper in the county as is required by section 830 
of the Revised Code ?— Garner v. Nevill & Johnson, 22 Ala. 
494, and eases cited ; Owen v. Slatter, 26 Ala. 547, and cases 
cited. 

“One essential ingredient to the exercise of jurisdiction 
by any court, for the sessions of which a time is appointed 
by law, is, that it act within the time prescribed, and should 
it fail to do so, or presume to act at another and a differ- 
ent time, such acts are absolutely void.”—20 Ala. 446; 1 
Ala. 351; 27 Maine, 114; 1 Scammon, 227; 2 Scammon, 
555; 3 Blackf. 501. 

The court of county commissioners is a court of special 
and limited jurisdiction, and every fact necessary to sus- 
tain its jurisdiction must affirmatively appear on the face 
of itsrecords. As a general rule nothing will be intended 
in favor of its jurisdiction.—Cooley’s Const. Lim. page 406; 
3 Phil. Evidence, 1013, 987, 1021, 1104; Tramiel et al. v. 
Pennington, 45 Ala. 673, and cases there cited. 

In this case we insist that it must appear that the court 
was called after fen days notice in one of the ways provided 
by law, by the judge of probate, and for one of the three 
purposes for which such a term of the court could be held ; no 
intendment can assist the record to show that this special 
term was directed by the judge of probate to be held to 
“perform a special duty required by law,” to-wit: to sub- 
mit the proposal of the Selma and Gulf Railroad Company 
to the electors of the county. Their proposal was never 
made to the court, nor was it /iled until the 28th day of 


June, 1870, the day on which this term of the court: was 
held. 
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A record is not commonly suffered to be contradicted by 
parol evidence, but in the case of 1 court of special and 
limited authority, it is permitted to show a want of juris- 
diction even in opposition to the recitals contained in the 
record.—Cooley’s Const. Lim. page 407, and cases cited. 

When several matters in the progress of a cause have 
been acted on by an inferior court, and the court ascertains 
before the final act in the cause that it has erred in its 
proceedings, it is the duty of the court, and it has the 
right not to proceed further ; and when an effort is being 
made by mandamus to compel it to do the final act, it may 
set up in its answer or return to the superior court, all the 
facts concerning its previous procedure in the cause, even 
if it sets out in the answer or return facts which conflict 
with its record of the proceedings, This it may do, that 
the superior court may determine whether or not an error 
has been made in its proceedings, and whether it should 
be compelled to proceed with the cause. 

The counsel for the motion insist that the record of the 
court in this case, shows that the court ascertained the 
preliminary jurisdictional fact, that this special term had 
been properly convened, and that the return of the court 
can not question it. This doctrine is true in regard to 
third parties and collateral proceedings. When the case 
is not determined it is otherwise.—Cooley’s Const. Lim. 
pages 406 to 409, and cases cited. 

The Selma and Gulf Railroad Company having mort- 
gaged to the State of Alabama by its acceptance of the 
State endorsements of its bonds to the extent of sixteen 
thousand dollars per mile, its “entire road within” the 
State, and the franchise granted by the State or under 
its authority, including the right of way, grading, bridges, 
masonry, rails, spikes and joint fastenings, and the whole 
superstructure and equipments, and all the property owned 
by the company as incident to or necessary for its business, 
including depots and depot stations, and all other property 
real or personal belonging to said company, or hereajter to 
be acquired by them, for the payment of all of said bonds 
endorsed for the company.”—(Acts 1869-70, page 151.) 
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It is insisted that this action of the railroad company was 
in violation of the terms of the accepted proposal made by 
them to the electors of the county, and that they can not 
enforce the payment of the subscription. 

The return is not inconsistent, nor does it set out incon- 
sistent causes why it does not obey the rule. It states the 
truth of the manner in which notice by the judge of probate 
was given, and the words of the notice, and the number of 
times of its publication, and in express terms negatives 
that notice was given in any other manner. “The return 
must state facts and not conclusions of law, must not be 
argumentative nor aver material facts by way of recital, 
but must positively and expressly assert, deny, or answer 
all facts in their full extent, the assertion, denial or avoid- 
ance of which may be for justification or defence.” “It 
may contain several defences or justifications ; and if one 
of these be sufficient the return must be allowed to that. 
It is sufficient, if it contain a legal reason for not obeying 
the writ, though certain facts of it are unsatisfactory ; for 
these may be considered surplusage and the remainder 
tried.”—Angel & Ames on Corporations, p. 709 and 710, 
and cases cited ; Tapping on Mandamus, pages 3852, 356, 
357, 358 ; Moses on Mandamus, pages 210 and 214. 

“Where the return is insuflicient, the court will not or- 
dinarily, in the first instance, order a peremptory writ, 
where there is the appearance of having a valid defense, 
but will direct the respondent to file a fuller and more 
perfect answer.”’—State v. Jones, 10 Iowa, 65. 


ALEXANDER WHITE aud S. F. Rice, for petitioner.—“The 
Statute of Ann. ch. 20, which allows the facts stated in the 
return to the alternative writ in cases of mandamus, to be 
traversed and tried by a jury, uot being in force in this State, 
the facts must be pleaded with such a degree of certainty 
as to enable the court to decide whether they are in law 
sufficient to justify the party in failing to do the act.’— 

Jom’rs Court of Tallapoosa v. Tarver, 21 Ala. 661; 1 Har. 
& Johns, 557. 
“Nor is a return sufficient, if it inerely aver matter of fact 
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which the prosecutor may be able to falsify in an action 
on the case for a false return ; because such matter should 
be so particularly alleged, that the court should be able to 
judge of it, and determine whether it be sufficient or not.” 
Tappan on Mandamus, 400; Mar. 359. 

In the answer or return of defendant, according to the 
strict rules of the common law, the same certainty is re- 
quired as in indictments, returns to writs of habeas corpus, 
counts, replications, &¢.—Cullum v. Latimer, 4 Texas, 531. 

The return, to be sufficient, must answer the writ with 
the strict and technical precision required by the ancient 
rules of the common law. Its averments must have cer- 
tainty to every intent, or the same as in estoppels, indict- 
ments, or returns to writs of habeas corpus. It must set 
out facts, and not state conclusions only. If it denies the 
supposal of the writ, the traverse must be single, direct 
and certain.—L/armon v. Marshall, 10 Maryland, 451, 466; 
Brosus v. Ructer, 1 Har. & Johns. 557; Ang. & Ames on 
Corp. 937; Lex v. Ipswich, 2 Ld. Raymond, 481. 

The return must state facts and not conclusions of law, 
must not be argumentative, nor aver material facts by way 
of recital ; but must positively and expressly assert, deny or 
answer all facts in their full extent, the assertion, denial or 
avoidance of which may be necessary for justification or 
defense.—Ang. & Ames on Corp. 737; Rex v. Malden, 1st 
Ld. Raymond, 481; Rex v. Ipswich, 2 Ld. Raym’d, 1239 ; 
Com. Bank v. Canal Com’rs, 11th Wise, 25. 

The record of the commissioners court is made a part 
of the return ; and it shows upon its face that the ten days 
notice was given and every other fact necessary to consti- 
tute this a special term. Now, if it were allowable to dis- 
pute the record, (which we deny,) it would have to be set- 
tled by this court which averments of the return to believe, 
those which state that ten days notice was given, or those 
which say it was not given in due and legal form. 

Repugnancy vitiates a return, and the court will on mo- 
tion quash it and award a peremptory mandamus, and 
notwithstanding one of the inconsistent causes would have 
been good of itself—Tappan on Mand. 403, marginal, 362. 
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Previous to the adoption of the Code the commissionerg 
court could only hold regular terms. Before that time, 
when special terms were held, they were held by virtue of 
special acts. 

The Code was designed (section 830) to supply this 
omission or vacuum, which was developed by the decision 
of this court.— Wightman v. Karsner, 20 Ala. 446, in Jauu- 
ary, 1852. 

Section 830, Revised Code, provides, under the head of 
“The Court of County Commissioners,” “Special Terms, 
notice thereof” — 

“Tn cases where officers are to be appointed, or vacan- 
eies supplied, or any other special duty required by law to 
be performed, a special term must be held by direction of 
the judge of probate, upon ten days notice by advertise- 
ment in some newspaper in the county, or by posting up 
at the court-house door and two other public places in the 
county, notice of the same.” 

Under this statute the judge of probate is the officer 
appointed by law to judge of the exigency or occasion which 
requires that a special term of the commissioners court 
shall be held, and the direction by him and the advertise- 
ment of the fact that a special term of the court will be held 
is a judicial ascertainment of the fact that the exigency has 
arisen. The cases in which the special court may be held 
are numerous and diversified, and are of such a character 
that they may arise at any time, and when they have arisen 
or do arise must depend upon the discretion of the judge 
of probate. 

This discretion is put into exercise and manifested when 
he directs a special term to be held and gives notice of the 
fact. The giving the direction and the notice by him, is 
an adjudication of the fact upon which the organization 
and constitution of the court depended, and his adjudica- 
tion thereon is conclusive.—J//amner v. Mason, 24th A. R. 
480 ; Stuyvesant v. The Mayor, T Cow. 588; Martin v. Mott, 
12th Wheaton, 19. 

When the fact upon which the power to act depends is 
referred by the law maker to be Jetermined by the court or 
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officer, the determination of the fact by such court or officer 
is res adjudicata and can not be questioned.—Mason v. 
Hamner, supra, citing Wyati’s adm’r v. Rambo, 29th A. R. 
§22; Brittain v. Kinnard, 1 Brod. & Bing. 482; Mackaboy v. 
Commonwealth, 2 Va. Cas. 269. 

The record, when regular upon its face, is conclusive, 
though the proceedings are ex parte.—See cases above 
cited, and Mather v. Hood, 8 John. 36. 

The jurisdictional facts being found by the court itself, 
in this case, and not by a jury or by any secondary instru- 
mentality, and being put upon the record by the court, 
must in the very nature of the case be held to be conclu- 
sive. “It must be presumed that the court has kept a 
faithful record of its proceedings.” —Wait’s Law & Prac- 
tice, vol. 2, 423. 

What the law requires to be done and appear of record, 
can only be done and made appear by the record itself. 
Elliott v. Pursol, 1 Peters, 340. 

The record of the commissioners court in this case, 
shows by the recitals of the record all the facts necessary 
to constitute it a special term, and like all other records of 
courts having jurisdiction, it imports absolute verity. 

“If the court of limited jurisdiction is charged with the 
ascertainment of jurisdictional facts, and its proceedings 
show that these facts were ascertained, they can not be 
denied, because the making of the jurisdiction of the court 
to depend upon a preliminary jact, implies authority to ascer- 
tain that fact.’— Wyatt's Adn’r v. Rambo, 29 A. BR. 524. 

The court, in the case cited, proceeds further to say, 
“The case cited in Wyatt v. Stecle, (26 A. R.), does not sus- 
tain it.’— Britiain v. Kinnard, 1 Brod. & Bing. 482. (5th C. 

It really asserts nothing more than that the ascertainment 
of jurisdictional facts, by a court of limited jurisdiction, is 





conclusive. 

“The general principle applicable to cases of this deserip- 
tion is perfectly clear. It is established by all the ancient, 
and recognized by all the modern, authorities, and the 
principle is, that a conviction by a magistrate who has 
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jurisdiction over the subject matter is, if no defects appear 
on the face of it, conclusive of the facts stated.” —Dallas, C, J - 
quoted in Wyatt & Rambo, supra, 524. 

“The proceedings of the court disclosed the jurisdictional 
facts, and the question was whether they could be contra- 
dicted.” — Wyatt v. Rambo, supra, 524. 

A court deciding a question within its jurisdiction can 
never be liable for its decision. While wnieversed it is final 
and conclusive.—1 Talk. 396; 1 Ld. Raymond, 469 ; Stuyve- 
sant v. The Mayor, Tth Cow. 588. 

The notice in this case is given under the authority of a 
special act, having reference to a particular subject, and 
being a part of the machinery of the law by which to ae- 
complish the end, the express object, that is, “Special 
Terms of the Court of County Commissioners.” —Revised 
Code, § 850. 

Before the passage of this act, the court of county com- 
missioners could hold no special terms. This was devel- 
oped by the decision of Wightman v. Karsner, at the Jan- 
uary term of this court, 1852. 

Section 830 of the Revised Code is a special law; it is 
very far from apparent that it was the intention of the 
legislature to repeal it, by the act of Oct. 10, 1868; this 
section was not set out by name and repealed expressly as 
other sections of the amended act were, which shows that 
it was not intended to be repealed. To hold a special law 
repealed by implication, by the passage of a general law, 
would be contrary to the settled rule of the Supreme Court 
of Alabama on this subject.—29 Ala. 573. 


PECK, C. J.—The return of the court of county com- 
missioners of the county of Dallas to the alternative man- 
damus issued by this court, at a former day of this term, 
commanding said court to subscribe two hundred and fifty 
thousand dollars to the capital stock of the Selma & Gulf 
Railroad Company, and issue the bonds of said county in 
payment of said capital stock, &c., or that they show cause 
why said subscription was not made, &c., shows two causes 
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why said capital stock had not been subscribed according 
to the mandate of said writ. 

1. It shows and states that the proposal of said railroad 
company to said county of Dallas, to subscribe for and 
take two hundred and fifty thousand dollars of the capital 
stock of said company, and pay for the same in the bonds 
of said county, was made to a special term of said court, 
on the 28th day of June, 1870, and not to a regular term 
of said court; and that said special term of said court was 
not a legal term of said court, held by the direction of the 
probate judge of said county, upon the notice required by 
law, and that, therefore, the order of said court to submit 
said proposal to the qualified electors of said county, for 
their acceptance or rejection, and the election held under 
said order, were invalid, and gave to said court no legal 
authority to subscribe to the capital stock of said railroad 
company. 

2. That the said proposal of said railroad company was 
not a proposal authorized to be made by the act of the 
general assembly of this State, entitled “An act to authorize 
the several counties, towns and cities of the State of Ala- 
bama to subscribe to the capital stock of such railroads 
throughout the State as they might consider most condu- 
cive to their respective interests,” approved the 31st of 
December, 1868, (Acts 1869, p. 514.) And that said court 
of county commissioners, by said proposal, acquired no 
jurisdiction to make an order submitting said proposal to 
the qualified electors of said county for their acceptance 
or rejection ; and that said order, and the election held 
under it, were invalid, and for this reason, also, said court 
had no authority, and should not be required by the man- 
date of this court, to subscribe, in behalf of said county, 
to the capital stock of said railroad company, and issue 
the bonds of said county in payment of the same. 

The said court of county commissioners attach to their 
return, as an exhibit, and part thereof, a full certified 
transcript of the proceedings, &c., had in said court, on 
said proposal of said railroad company to said county of 
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Dallas for a subscription, &c., including a copy of said 
proposal. 

On the filing of said return, said railroad company ap- 
peared in open court, by their attorney, and moved to 
quash said return, on the ground of its uncertainty and in. 
sufficiency, and prayed that a peremptory mandamus might 
be issued, Ke. 

A return to an alternative mandamus may contain gsey- 
eral causes or defenses, and if either be sufficient, a per- 
emptory mandamus will not be issued.—Moses on Mand, 
214; Wright v. Fawcett, 4 Burr. 2041. 

As the return in this case contains two distinct defenses 
or justifications on the part of said court of county com- 
missioners, for refusing or declining to subscribe to the 
capital stock of said railroad company, we will consider 
them in the order in which they are made. 

Ist. Was the said special term of said court of county 
commissioners a lawfully convened and organized special 
term of said court? The said return states that it was 
not, and that said court was convened on a notice pub- 
lished in a newspaper called the Selma Times, published 
in the city of Selma, in said county, and not in the Selma 
Press, the official organ in and for said county. That the 
Selma Press was the official organ of said county, duly 
designated for that purpose by the probate judge of said 
county, under an act of the general assembly of this State, 
entitled “An act to regulate the publication of legal and 
other notices in the State of Alabama,” approved October 
10, 1868, (Acts 1868, p. 220,) and that the notice published 
in the Selma Times did not authorize the said court of 
county commissioners to hold a special term of said court, 
under said notice, and that said special term of said court 
was, therefore, held without authority of law, and that all 
its acts, proceedings and orders were invalid. ‘This objec- 
tion depends upon the legal effect of the said act of the 
10th of October, 1868. Did said act repeal, modify or 
control section 830 of the Revised Code, authorizing spe- 
cial terms of said court to be held? If it did not, then 
this objection is without force. Said section 830 is in the 
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following words, to-wit: “ In cases where officers are to be 
appointed, or vacancies supplied, or any other special duty 
required by law to be performed, a special term must be 
held, by direction of the judge of probate, upon ten days 
notice, by advertisement in some newspaper in the county, 
or by posting up at the court-house door and two other 
public places in the county, notice of the same.” 

This section is clearly a special law, and was not re- 
pealed by said act of the 10th of October, 1869, unless it 
manifestly appears, by said act, that such was the inten- 
tion of the legislature. A special statute is not repealed, 
modified or controlled by a subsequent general act on the 
same subject, unless the latter clearly manifests on its face 
such an intention.— Mobile d& Ohio R. LR. Co. v. The State, 
99 Ala. 573. 

The act of the 10th of October, 1869, sets out thirty-two 
sections of the Revised Code requiring notices in the cases 
named in said sections, respectively, to be published, &c., 
and says: “All the provisions of the Revised Code, as 
above set forth, which are in conflict with the provisions 
of this act, are hereby repealed ;” and then enacts that “ it 
shall be the duty of the probate judge of each county in 
the State to designate a newspaper in which all legal ad- 
vertisements, notices or publications of any and every 
character, required by law to be made in his county, shall 
be published, which paper, so designated, shall be the offi- 
cial organ in and for said county.” This language is 
broad and general, but we think it by no means clearly 
manifests, on its face, an intention to repeal said section 
$30 of the Revised Code. If such was the intention of 
the legislature, why was it not named with the other sec- 
tions set out in said act, and by name repealed by it? 
The obvious answer to this question is, that section 530 
being a special law, was not intended to be repealed, mod- 
ified or controlled by said act, and therefore was not set 
out in it. We therefore hold that the firet cause, &c., sta- 
ted in said return, is insufficient. Besides, the record of 
said court, as to the organization of said special term, 
states that due and legal notice had been given by adver- 
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tisement, for ten days, in a newspaper published in Dallas 
county. The said section 850 of the Revised Code not 
being repealed, this entry of record shows a strict compli- 
ance with its provisions as to the notice required to be 
given in such cases, and shows that said special term wag 
convened on proper notice, for that purpose, and was a 
legal special term of said court. 

2d. The second cause shown in said return is, that the 
proposal of said railroad company, made to said court of 
county commissioners for a county subscription, &c., was 
not a proposal authorized to be made by said act of the 
31st December, 1868, and that said court, by said propo- 
sal, acquired no jurisdiction to make an order submitting 
said proposal to the qualified electors of said county for 
their acceptance or rejection, and that the order of said 
court, and the election held under it, were invalid, and 
gave to said court no authority, in behalf of said county, 
to subscribe to the capital stock of said railroad company, 
and to issue the bonds of said county in payment of the 
same. 

The said proposal is set out in said return. 

The court of county commissioners is a court of special 
and limited jurisdiction, and can exercise such powers only 
as it is specially authorized to exercise, and these powers 
must be exercised in the mode and manner and in the cases 
specified.— Wright v. Karsner, 20 Ala. 446. 

In the case of Trammell et al. v. Pennington et al., at this 
term, we decided that the only authority of a county to 
subscribe to the capital stock of railroad companies was a 
special statutory authority, and being a special authority, 
it must be strictly pursued. So we decide now. The 
people are permitted, under said act of the 3dlst December, 
1863, to vote for a county to subscribe to the capital stock 
of a railroad company to build a railroad, and that the 
bonds of the county may be issued to pay for said stock ; 
but the statute gives no authority to the people to vote for 
a county to subscribe to the capital stock of a railroad 
company for the purpose of building a passenger and wagon 
bridge across a river, to be free of toll to all the people of 
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the State. ‘The proposal of a railroad company authorized 
by the statute, to a county, to subscribe to the capital 
stock of such company, is manifestly confined to a sub- 
scription to build a railroad. ‘he statute gives no author- 
ity to add to the proposal something else as a make-weight 
to catch the people, and to induce and influence them to 
vote for a proposition containing two objects, one to build 
a railroad, and the other to build a passenger and wagon 
bridge across the river, or any other enterprise not con- 
nected with the building of a railroad. If that can be 
done. who can tell which of the two objects had the 
greater weight with the people to induce them to vote for 
subseription—the building of the railroad, or the building 
of the bridge? Who can tell, in any given case, if the 
proposal had been to build a railroad merely, the people 
would have voted for subscription at all? It can not be 
told. In this case, the proposal contains two distinct 
propositions, the one lawful, the other unlawful. The said 
railroad company joined the two together in their propo- 
sal, and they can not now be separated. The whole pro- 
posal, therefore, is unlawful, and must be so declared. It 
is insisted by the said railroad company, that the proposal 
to build said bridge was for the benefit of said county. 
That may be so, but if admitted, it does not avoid the ob- 
jection. The gist of the objection is, that the county had 
no authority to vote a subscription to the capital stock of 
said railroad company to build, or to help to build, a pas- 
senger and wagon bridge across said river, free of toll to 
all the people of the State. The statute only authorizes a 
county to vote a subscription to the capital stock of a rail- 
road company to build a railroad, and nothing else. And 
furthermore, adding to said proposal the proposition to 
build a bridge across said river free of toll, &e., had a di- 
rect tendency, and such was no doubt its purpose, to pre- 
vent an unbiased and impartial election on the single and 
only question that the statute authorizes to be submitted 
to the suffrages of the people. For these reasons, we de- 
cide that said proposal was not such a proposal as the said 
act of the 31st December, 1868, permitted or authorized 
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the said railroad company to make, and that the said com. 
missioners court, by gaid proposal, acquired no jurisdic- 
tion, by virtue of said act, to make an order to submit said 
proposal to the qualified electors of said county for their 
acceptance or rejection ; and that said order, and the elec- 
tion held under it, were invalid, and conferred on said 
court no authority to subscribe to the capital stock of said 
company and issue the bonds of said county in payment of 
the same, for the purposes stated in said proposal. Con- 
sequently, the application for a peremptory mandamus 
must be denied, and the said Selma & Gulf Railroad Com- 
pany will pay the costs, &e. 


[Notre sy RerorTer.—At a subsequent day of the term, 
the petitioner, the Selma & Gulf Railroad Company, ap- 
plied for a re-hearing, and filed in support thereof an 
elaborate written argument, the main points of which are 
given below, | 


ALEXANDER WHITE, in support of the petition, argued 
as follows: 

It is admitted in the opinion, that if the application had 
not contained the proposal about the foot bridge, the man- 
damus would be allowed. 

It is in the nature of right, that a party having the right 
may concede it in whole or in part. A right claimed or 
held under a special authority, can not be extended or en- 
larged by the party claiming under it ; but it can be con- 
ceded, or it may be modified, provided the modification is 
clearly within the limit of the right. 

The limitations whick are put upon the railroad com- 
panies in this act, are, that the companies shall receive the 
bonds of the county for stock at par, and not any limita- 
tion as to the right of the companies to the bonds, or to 
the absolute control and use of them. There is nothing in 
the act which requires the company to use the proceeds of 
the bonds in the building of the railroad. It is implied, 
perhaps, that this should be done, and doubtless it would 
be in most, if not all cases; but it is no lerm of the con- 
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tract, no more than in the case of the railroad company 
receiving pay for stock from a private individual. The 
money, when paid, becomes the property of the company 
absolutely, and there is no contract on its part to appropri- 
ate itin any specific manner. It belongs to the company, 
and the company can do with it what, in its discretion, it 
thinks proper to do. 

This principle, and the application of it, is recognized in 
the opinion in this case. Thus far the proposition is con- 
nected with the bonds of the county and the appropriation 
of them to the building of the radroad bridge. That is the 
purpose to which they were to be applied. To that extent 
the railroad company limited its right to the use of the 
ponds of the county, by designating the use and binding 
itself to that special appropriation of the bonds—all the 
bonds, not a part of them. 

Here, then, is a proposal, authorized by the act of 31st 
of December, 1868, to the county of Dallas, made in regu- 
lar form, voted upon and accepted by a large majority of 
the people, in accordance with the provisions of said act. 
It is, then, valid and legal, unless rendered invalid and ille- 
gal by something else in the proceedings. 

Next follows a proposal by the railroad company to 
build in connection with the railroad bridge, a wagon and 
passenger bridge. This is a separate thing, connected with, 
but no part of the railroad bridge. The people of the 
county have xo part in building this bridge, and no part in 
contributing the means necessary to building it. 

The two propositions are kept distinct. ‘That to which 
the county is asked to subscribe, and for which its bonds 
are to be given, is the railroad bridge. 

The language is, “respectfully propose to the county of 
Dallas to take two hundred and fifty thousand dollars in 
the capital stock of said company—to be expended in the 
construction of a railroad bridge across the Alabama 
river.” 

The county was not asked to vote stock in the railroad 
company to build a wagon bridge, nor was it asked to con- 
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tribute in any way whatever for the building the wagon 
and passenger bridge. Such a thing was never thought of 
or intended by the railroad company. 

The proposal of the railroad company was to build the 
wagon and passenger bridge out of its own means, inde- 
pendent of the subscription of stock in the railroad com- 
pany, and as inducement to the people to vote the stock in 
the company, the company proposed to build the wagon 
bridge, not out of funds gotten from the county, for these 
were to be expended in the construction of the railroad 
bridge, but out of independent funds. The way of it is 
this: In the construction of a railroad bridge, the abut- 
ments, pillars and most of the other material needed for 
the railroad bridge can be utilized in building a wagon and 
passenger bridge, without interfering with the use of the 
bridge for railroad purposes. Hence, the expense of build- 
ing such a bridge in connection with a railroad bridge, is 
very small comparatively, and the railroad company were 
willing to build this bridge if the county would aid them 
in building the railroad bridge. 

The distinct proposition to the county, was to take so 
much stock in the company, to be paid for in the bonds of 
the county, to be expended in building a railroad bridge. 

There was no proposal to subscribe stock, &c., to be used 
in building a wagon and passenger bridge. 

Reason and right require that the railroad company be 
allowed to stand upon the terms of its petition. It asks 
for the bonds to be expended in the construction of the 
railroad bridge. 

This being so, the people could not and did not under- 
stand that they were voting stock in the railroad company 
to build a wagon bridge. 

The language was explicit, and it was so understood by 
every one who took the trouble to try to tind out. 

The proposition submitted to the people of the county 
was to take so much stock in the Selma and Gulf Railroad 
Company, to be paid for in bonds of the county at par. 

The amount thus proposed to be subscribed, was to be 
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expended in the building of a railroad bridge, which, it is 
submitted, was legitimate. 

The purpose, then, for which the county was asked to 
contribute, was authorized by the act of December 31st, 
1868, and to this extent the proceeding is valid. 

The other proposal is this: “The undersigned further 
propose in behalf of said Selma & Gulf Railroad Com- 
pany, that in connection with said railroad bridge, that 
said company will build a passenger and wagon bridge 
across the Alabama river.” It is not proposed to build 
said passenger and wagon bridge out of the proceeds of 
the bonds of the county, or by the help of the county, but 
it was this, and no more: If you will subscribe $250,000 to 
stock in the railroad company, the railroad company will 
expend it in the building of a railroad bridge, and will also 
build in connection with the railroad bridge, a passenger 
and wagon bridge. By the law, all that the county could 
get for its subscription was stock in the railroad company. 
It can scarcely be maintained that the contract would be 
vitiated by the railroad company giving it the stock, and 
building a bridge which would be beneficial to the county 
and the State. 

The misapprehension, I respectfully submit, in the mind 
of the court is, that the proposition of the railroad com- 
pany to build the wagon and passenger bridge, was to 
build it out of funds furnished by the county ; that it was, 
in other words, a proposal to the county to furnish bouds 
for stock in the company to build the wagon and passenger 
bridge. ‘That such is not the fact, will be seen by reading 
and comparing the two propesitions. The design of the 
company was to separate the two propositions and make 
them, as they are, distinct ; the one embracing specifically 
the appropriation of the proceeds of the county subserip- 
tion to the railroad bridge, and the other being an addi- 
tional undertaking by the railroad company, not out of 
funds obtained from the county, but from its other re- 


sources. 
The proceeds of the bonds of the county are to be 
expended in the building of a railroad bridge. Now, if 
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they are expended in the building of a railroad bridge, how 
can they be used in the building of a wagon bridge ? And, 
in proposing to build the wagon bridge, the railroad com- 
pany does not propose to build it of the proceeds of the 
county bonds. Can it be assumed that it does, in the 
absence of any proposition to do so, and in the face of a 
proposition to expend the proceeds of the bonds in the 
building of a railroad bridge ? 

It is said, in the opinion of the court, that this proposi- 
tion was unlawful, because it proposed a county subscrip- 
tion to a railroad company to build a common bridge, I 
have endeavored to show, and think I have shown, that 
this is a misconception of the proposal of the railroad com- 
pany. It certainly does not say so in terms ; it certainly 
does say that the proceeds of the county subscription are 
to be expended upon the railroad bridge. 

The rule requiring a strict construction of acts of the 
kind of that of 31st December, 1868, or the rule that the 
intendments are against courts of limited jurisdiction, do 
not imply a spirit of hostility to such acts, or to such 
courts, but only that they are special grants of power ; that 
the power is not presumed, but must be shown; but in 
each case it is law which confers the power, and its sanc- 
tion is as emphatic within the purposes of a special law 
and the jurisdiction of a limited tribunal, as in any general 
jurisdiction. 

The meaning of language, the purport of statements or 
recitals, are to be tested by those rules which are estab- 
lished by law as guides in interpretation and construction. 

The petition of the railroad company embraces two sev- 
eral propositions, distinct in subject matter and separate 
in form, as already stated. 

The proposal of the railroad company is not that the 
county shall subscribe stock in the railroad company to 
build a wagon bridge—and thereupon it is not objection- 
able on that ground. 

Is it illegal upon any other ground? If so, it must be 
because it is prohibited by law, contrary to public policy, or 
vicious and immoral in itself; for these embrace all the 
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grounds upon which, in a general aspect, an act can be 
denounced illegal. 

The proposal to build the wagon and passenger bridge 
was by the’ railroad company, to be built by it, and not by 
the county. Now, if the people of the county had confi- 
dence in this offer of the railroad company that they would 
comply with this proposal, I submit whether it was not a 
legitimate subject for their consideration in determining 
whether they would vote for the subscription. It did no 
violence to the act under which this proceeding was au- 
thorized. It did net propose that the county should sub- 
scribe for the purpose of building this wagon bridge. The 
act of 3:st December, 1868, does not prohibit the railroad 
company from presenting any and every lawful induce- 
ment to the people to vote for the subscription. 

The offer of the railroad company to build the wagon 
bridge was simply an inducement to them to vote for the 
subscription to the railroad bridge, and was not a proposal 
to the county to build the wagon bridge, or to aid in any 
way whatever with its bonds in the building of the wagon 
bridge. 

The act of December 31st, 1868, prescribes the things 
to be done (in cases of this kind) and the manner of doing 
them. It does not limit the railroad company in the legiti- 
mate inducements which it may offer to the people to vote 
for the subscription, nor to the manner in which it shall 
present those inducements; on the contrary, it contem- 
plates reasonably the presentation of the whole question 
to the people, and leaves the decision to them. And in 
reviewing their action the law does not regard the people 
as incompetent, as easily gulled or deceived. 

If, then, the proposition which was submitted to the vote 
of the people of the county to take $250,000 in stock in 
the Selma & Gulf Railroad Company, was authorized by 
the act of 31st December, 1868, and in form and substance 
was good, as is decided by this court, then the $250,000 
bonds is to be expended in the building of a railroad 
bridge, and there was no contribution to be made or pro- 
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posed to be made by the county to build the wagon and 
passenger bridge. 

This proposal of the railroad company, then, stands as 
an unnecessary and gratuitous offer by the company to 
build the wagon bridge. Does it operate back upon the 
proposal submitted to the county, proper in itself and in 
proper form, and complete in this respect, so as to inval- 
idate it? 

I have called the attention of the court to the features 
of that proposal, that it was not illegal, contrary to public 
policy, immoral or vicious in any sense or degree. 

It does not conflict with the other proposition, neither 
does it add to or diminish the burthens or liabilities of the 
county in any way whatever, nor impair its rights under 
the proposed subscription. It is all good and beneficial so 
far as the county and the people are concerned, and casts 
no burthen upon any one except the railroad company, 
which does not seek to avoid the burthen. 

The act of 3lst December, 1868, having invested the 
county with the power to take stock in railroad companies, 
and the proposition having been made to the county of 
Dallas in conformity with the act, to take $250,000 in 
stock, and pay for the same in bonds, the proceeds of 
which were to be expended in the construction of a rail- 
road bridge, and the proposition having been voted upon 
and accepted by the people of the county, it becomes a 
contract. It has parties competent to contract; a subject 
matter of contract, and an agreement between these par- 
ties relating to that subject matter. 

Now, the proposal to build the wagon bridge was either 
valid or invalid. If invalid, it was superfluous, and could 
not affect the terms of a contract complete in itself and 
legal and binding upon both the parties to it, the railroad 
company and the county of Dallas. If valid, it was only 
binding in accordance with its terms, and in consonance 
with the other proposition, which obligate the railroad 
company to build the wagon and passenger bridge, and 
that without the use of any of the proceeds of the county 
subscription, which by the terms of the railroad company’s 
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roposal were to be expended in the construction of the 
railroad bridge. 

“A form was prescribed by the charter of a railroad 
company in which subscription to stock should be taken, 
and it was further provided that the company should have 
all the powers incident to a corporation at common law. 

“A subscription followed the language of the form, and 
contained additional stipulations not inconsistent with those 
prescribed by the form, which would have been competent 
at common law for the parties to make. //eld, that the 
subscription was valid.” — Fisher v. Evansville & Crawfords- 
ville R. R. Co., Tth Ind. 407. 

The proceeds of these bonds were to be expended in the 
building of a railroad bridge across the Alabama river at 
Selma. This was a part of the railroad in Dallas county, 
and is ruled by the court to be proper and legitimate. 

A railroad subscription is a contract which the railroad 
company may enforce against the party subscribing the 
stock.—29 Ala. R. 651; 5 Ala. R. 587; Ang. & Ames on 
Corp. $517; 8 Ala. KR. 586. 

The proposal, and the one to which alone the vote of the 
people had any reference, when accepted, was a legal con- 
tract by Dallas county to take 2,500 shares of stock in the 
railroad company. 

This of itself, is unquestionably good because it is liter- 
ally the thing which was authorized by the general assem- 
bly, and being prima facie legal and valid, it must remain 
of force unless it was vitiated and rendered of no effect, by 
some other thing done by the parties. It is the declared 
will of the people of Dallas county. They have expressed 
in the most unequivocal manner their desire to subscribe 
for 2,500 shares of stock in the: Selma & Gulf Railroad 
Company, and this will, it is the duty and doubtless the 
desire of the court to carry into effect, unless some insup- 


‘erable obstacle intervene. 


The only thing which it is said invalidates this act of the 
people of Dallas county is, that the railroad company, at 
the time of proposing to the court of county commissioners 
that the county of Dallas should take 2,500 shares of stock 
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in the company, also proposed to build a-wagon and pas- 
senger bridge across the Alabama river in connection with 
the railroad bridge. It will be borne in mind that the 
county subscription by the express terms of the proposal 
to the county, was to be expended in the building of the rail- 
road bridge ; that this proposal was distinct and complete 
in itself; that it was capable of being carried out by both 
parties without any reference to the other proposal of the 
railroad company. 

The county could make the subscription of stock in the 
company and pay for it in bonds, and the company could 
build the railroad bridge exclusive and independent of (en- 
tirely separate from) anything to be done or not done in 
reference to the wagon bridge. I do not admit that the 
proposal to build the wagon bridge was in any way, man- 
ner or degree illegal or immoral, “malum prohibitum” or 
“malum in se,’ but taking it in the strongest sense against 
the railroad company, I propose to show that according to 
well established principles of law that if illegal it would not 
vitiate the proposal to the county to take stock in the 
company, and would not defeat the will of the people as 
expressed by their vote. 

“Whenever the contract which a party seeks to enforce, 
be it express or implied, is expressly or by implication for- 
bidden by the common or statute law, no court will lend its 
assistance to give it effect, and the test, as to whether a 
demand connected with an illegal transaction is capable of 
being enforced at law is, whether the plaintiff requires to 
rely on such transaction in order to establish his case ?” 
Chitty on Contracts, title, [legal Contracts, chapter iv. 569, 
and cases cited ; 1 Carnes, 104; 6 Ohio, 21, 11 Serg. & R, 
164; 4 Pick. 314; 11 Wheat. 258; 7 Taunt. 246; Gunter 
v. Leckey, 30 Ala. R. 595. 

In this case the railroad company would be entitled to 
recover upon the proof that the proposal to the county of 
Dallas had been made through the court of county com- 
missioners to take 2,500 shares of the capital stock of the 
company, and pay for the same in bonds of the county at 
par, and that said proposal had been submitted to the 
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people of the county at an election, &c., and that a majority 
of the people had voted in favor of the subscription. 
These facts all appear upon the record in this case; and 
upon the proof of these facts the railroad company, if it 
were a plaintiff at law suing upon the subscription, would 
be entitled to recover. It would not be necessary, nor 
would it even be relevant, for it to introduce proof of the 
proposal of the railroad company to build the wagon bridge. 
The proposal to give its stock for the bonds of the county 
was, when accepted, a sufficient consideration (and the 
specific consideration) designated by the act of 31st De- 
cember, 1868, to sustain the contract, and all the proof 
needed would have been embraced in this proposal. It 
would not then be necessary for the railroad company to 
have introduced any proof about or of the offer to build 
the wagon bridge. It could recover without such proof, 
and according to the test laid down by Mr. Chitty and 
recognized by this court as well as others, as quoted above, 
the railroad company, to make out its case not having to 
rely on this proof, the proposal to build the wagon bridge, 
does not affect the validity of the proposal to take stock 
in the company. 

The building of a wagon and passenger bridge in con- 
nection with a railroad bridge across the Alabama river, 
does not violate public policy or morality, nor does it con- 
travene any prohibition of any statute. 

It, then, cannot be, and is notillegal. The most that can 
be said of it and against it is, that the act of 31st Dec. 1868, 
gave no authority to make a proposition in connection 
with the proposal to the county to take stock in the 
railroad company, and being without authority of law it is 
void. 

This is the most that can be urged against it. There is 
certainly nothing immoral in it, and contracts are not void 
on the ground of “public policy, unless they expressly and 
unquestionably contravene public policy, aud be manifestly 
injurious to the interests of the State.”—Chitty on Con- 
tracts, 575, title, Illegal Contracts. 

The presumption of law is in favor of the legality of a 
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contract—and, therefore, if it be reasonably susceptible of 
two meanings, one legal and the other not, that interpreta- 
tion shall be put upon it which will support and give it 
operation. Illegality of consideration shall not be inferred. 
Chitty on Contracts, 572; 1 B. & Ald. 471; 2Starkie, 107; 
3 East, 192. 

There is no statute which prohibits the building of a 
wagon bridge across the Alabama river, nor would the 
building of such a bridge “expressly and unquestionably 
contravene public policy and be injurious to the interests 
of the State.” On the contrary, building such a bridge 
would be beneficial to the interests of the community and 
the State. 

It is said that it was without authority of law to propose 
to build it out of the proceeds of the bonds given by the 
county to the railroad company, ,or to propose to the peo- 
ple to vote bonds to the railroad company to build it. I 
answer to this, that no such proposition was made to the 
people of Dallas county; they had nothing to do with the 
expenditure of the company’s money, not derived from 
their subscription ; there was no need to ask their consent. 

Under this state of facts and guided by these rules of 
law, which will meet with the ready assent of the court, I 
recur to the position that, at the most, this proposal to 
build a wagon and passenger bridge could only be void, 
because it was not authorized by the act of Dec 31, 1868. 

The first proposition is legal; it is in strict accordance 
with the act of the general assembly, “a proposition by a 
railroad company building a railroad in the county, to the 
county, to subscribe a certain amount of stock in the rail- 
road company and to pay for the stock in the county bonds 
at par.” 

The other is beyond the act and without its authority, 
and so far as it depends upon the said act of 1&68 for its 
validity, is void. 

The consideration of the former is the stock in the rail- 
road company, on the part of the railroad company, and 
the county bonds on the part of the county. 

The consideration of the latter was only the proposal of 
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the railroad company, without any corresponding equiva- 
lent or promise by the county. 

This latter being regarded as beyond the authority of 
the act, the question presents itself, What is its legal effect 
upon the other proposition? The maxim of law “applica- 
ble to every sort of writing by which legal rights are crea- 
ted or transferred,” is “wt res magis valeat quam pereat.” 
In the Earl of Clanricard’s case, Hob. R. 227, Lord Chief 
Justice Hobart says, “I do exceedingly commend the judges 
who are cunning and almost subtle to invent reasons and 
means to make acts according to the just intent of the 
parties, and avoid wrong and injury which by rigid rules 
may be wrought out of the act” quoted and approved by 
Lord Ch. J. Hale in Crossing v. Scudamore, 1 Ventr. 141; 
by Willes, Ch. J., in Roe ex dem. v. Transmarr, (Willes’ R. 
682 ; 2 W:1s. 75, 78). 

Justice Cowen, in Darling v. Rogers, 22d Wend. 490, 
quoting Ch. J. Gibbs, says, “The truth is, there is no differ- 
ence between a transaction illegal at common law and by 
statute, and the objection being that this deed conveys 
property in a way that is prohibited, whether by common 
law or the statute, the construction is the same. Taking 
itto go no further than as I now state, it follows that, that 
which conveys illegally is void, and that which conveys 
legally is valid.” A statute, when it prohibits a thing, may 
go farther and say “that the deed by which the thing is 
done is void,” and then a court of law must declare it void 
to all intents and purposes, because the legislature has 
said so.” 

If a statute does not declare that contracts made in viola- 
tion of its provisions shall be wholly void, then, if the good 
part be separable from and not dependent on the bad, that 
part only will be void which contravenes the provisions of 
the statute.—1 Mod. 35; 1 Vent. 237; 3 Taunt. 244; 2 
Wils. 351; 3 Taunt. 727; Chitty on Contracts, 597, 598. 

“We have already seen that whenever there are two con- 
siderations, and one of them be unlawful, the promise is 
void; but if one of them be only void the other will sup- 
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“The reason of this distinction is, that inasmuch as the 
entire consideration forms the basis of every portion of the 
promise in the one case, if a part of the consideration ig 
illegal it vitiates the whole, while if a part be merely void 
it has no legal effect, being mere surplusage. When, 
therefore, the contract is severable, and there are different 
acts to be done, some of which are void and others are 
binding, the agreement may be treated as if it were com- 
posed of several distinct contracts with the same consider- 
ation, and enforced as far as it is lawful and rejected as to 
the residue.”—Story on Contracts, ch. xix, 655, § 622; Ad- 
dison on Contracts, 147; Patton, Governor, &c., v. Gilmer 
and others, 42 Ala. R. 555. 

In the case under consideration the Selma & Gulf Rail- 
road Company, engaged in the construction of a railroad 
in the county of Dallas, applied by its president and a ma- 
jority of its directors, in writing, to the court of county 
commissioners of Dallas county, submitting proposals to 
the county to take $250,000 of stock in the railroad com- 
pany and pay for the same in bonds of the county, to be 
expended in building a railroad bridge across the Alabama 
river at Selma. 

Now this is literally and precisely the thing authorized 
by the act to be done—done by the parties and in the 
manner expressly authorized by the act, there is nothing 
wanting and no departure from the act, except in proposing 
to expend the bonds in building a railroad bridge, which it 
is decided does not vitiate. 

This is a separate and independent proposal, complete 
of itself, and it is either legal or illegal, valid or invalid. 

It is authorized by and has the express sanction of the 
law. The parties, the subject matter, the mode of proced- 
ure, the court before whom it is to be inaugurated, all are 
in strict conformity to the act of 3lst of December, 1868. 
Under this act and on a procedure of this kind, the county 
receives stock in the railroad company, and the railroad 
company receive the bonds of the county. These are the 
mutual considerations fixed by the act itself which bind 
the parties and make the contract valid between them. 
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“This proposal, in strict conformity to the provisions of 
the act, was submitted to the people of Dallas county at an 
election after the proper notice, and was accepted by 
them. ’ 

The proposal which was thus accepted by the people of 
Dallas was to subscribe $250,000 stock in the railroad 
company, and pay for it in county bonds to be expended 
in building a railroad bridge across the Alabama river at 
Selma, and when accepted by the people it became a con- 
tract which bound both the parties to it, according to its 
terms. 

This is so obvious that language cannot elucidate or ar- 
gument enforce it. 

The other proposal is, that the railroad company propose 
to build, in connection with the railroad bridge, a wagon 
and passenger bridge, free to all the people of the State. 

This is a separate proposition from the other, not made 
in terms dependent upon the other, nor proposed to be 
built out of the funds furnished by the county. This may 
be stricken out and the other remains complete and entire 
of itself, and in full conformity with the provisions of the 
act. 

This last proposal is not prohibited by the act of 31st 
of December, 1868. ‘There is no provision in that act pro- 
hibiting the insertion of such a proposal in connection 
with the proposal authorized by the act. There is nothing 
in the act declaring that if any thing more than is expressly 
authorized by the terms of the act is engrafted upon, be 
attached to the authorized proposal, that either the addi- 
tion shall be void or that the whole proceeding shall be 
void. The act is si/exé on this point, and therefore this last 
proposition is not made unlawful or even void by the act 
of December Ist, 186s. 

Any implied restrictions or limitations grow out of the 
want of authority, and do not spring from any prohibition 
in the act. It is equally clear that the proposition to build 
the wagon and passenger bridge is not immoral, against 
public policy, or in violation of any other statute. 

It is, then, reduced to this—that the proposal is, at most, 
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simply void—not unlawful or illegal, but void—because by 
the act which conferred the power to institute this proced- 
ure, there was no power given to the railroad company to 
make such a proposition, and no power given to the com- 
missioners court to submit such a proposal to the people, 
and no power given to the people to accept such proposal 
when made. 

The two propositions are several, and are separated in 
the form in which they are presented. 

A thing which is void is ineffectual, to do or to undo. It 
has no power to preserve or to destroy, to cure or to kill, 
It is nothing.. It is, to use the language of Mr. Story, 
auoted above, “mere surplusage.” A statute which has 
been declared unconstitutional and void, is as though it 
never had any existence, and so of any act of any person 
or court. 

When a statute is declared unconstitutional, it is as 
though it had never been—and what is true of an act void 
in toto, is true also as to any part of an act which is found 
to be unconstitutional, and which, consequently, is to be 
regarded as having never, at any time, been possessed of 
any legal force.—Cooley on Constit. Lim, 188 ; 5 Ind. 348; 
3 McLean, 107. 

The case, then, may be thus stated: Two proposals are 
submitted to the people of Dallas county, one of them legal 
and valid, distinct and entire in itself, by which the people 
are asked to subscribe to the railroad company a certain 
amount to be expended in the building a railroad bridge. 
This was exclusively the use to which the bonds of the 
county weve to be appropriated. 

The other was a proposal by the railroad company to 
build in connection with the railroad bridge a wagon and 
passenger bridge, which proposal, for want of authority in 
the party to make it, is void. 

This proposal, being void, is a nullity. It is as though 
it had never been, and may be stricken out, and the case 
stands alone upon the first proposal. 

It is said that this last proposal, though void, had its 
effect doubtless upon the popular vote, and therefore it is 
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impossible to say whether the people would have voted in 
favor of the first proposition had they known that the 
second was void. With great deference and sincere respect 
for the court, and the distinguished member of the court 
who proposed this position, I submit the following criticism 
and argument to show, not so much an error in logic as a 
misapprehension of the facts. That argument and conclu- 
sion of the court is based upon the assumption that the 
people of Dallas county were asked to vote a subscription 
of stock to the railroad company to build a wagon bridge. 
This I have shown is a misapprehension. Such was not 
the fact, as shown by the /anguage of the proposal itself. 

The proposal to build a wagon bridge being without 
authority of law, and therefore void, does not vitiate the 
contract, because being void it is a nullity and is to be 
regarded as though it had never been. It may be stricken 
out, aud it leaves the contract perfect, legal and complete 
in all its parts, and in its entirety between the railroad com- 
pany and the county of Dallas. 

When it is said that the second proposal entered into 
the minds of the people at the election and influenced their 
vote, the answer is that the same thing may be said of every 
contract which contains terms, some of which are legal and 
valid, and others which are void. In every case the terms 
of the contract which are valid had probably an influence 
in inducing the making of the contract, yet the rule is well 
settled, as I have shown by authorities cited in this argu- 
ment, that parts of a contract, some of which are legal and 
others void, will be enforced if capable of severance from 
those which are void. 

Both of the maxims, “Ut res magis valeat quam pereat,” 
“Utile per inutile non vitiatur,? must be ignored before the 
conclusion can be sustained that the legal and valid con- 
tract contained in the first proposition is vitiated by the 
void proposal contained in the second. 

If a corporation makes a contract valid in part and invalid 
as to the residue, for want of power in the corporation to 
make the entire contract, the contract will be valid to the 
extent of the power and void only as to the excess.—-8 Smedeg 

















264 FORTY-SIXTH ALABAMA. 


Ex parte Selma & Gulf Railroad Company. 


& Mar. 151; 7 How. (Miss.) 508; 2 Ala. R. 457, 485, 486: 
10 Peters, 453. 
In reference to questions of this sort, corporations and 
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natural persons stand upon the same footing.— Patton, Gov, 


v. Gilmer, 42 Ala. R. 554. 

‘Every man must be charged at his peril, with a knowl- 
edge of the law. There is no other principle that is safe 
or practicable in the common intercourse of mankind.” 
Kent, Ch., Lyon v. Richmond, 2 I. C. 60. 

This rule, applicable to individuals, must apply with 
equal force to a community ; and the proposition to build 
the wagon and passenger bridge being void, and every one 
being chargeable with a knowledge of the fact, it could 
exert no influence upon the election which the law or court 
can recognize, much less rest its judgment upon. 


The following response was made by— 


PECK, C. J.—I have carefully reviewed the opinion in 
this case, in connection with the argument of the learned 
counsel of the petitioner for a re-hearing. The argument 
is able and ingenious, 1 will not say subtle, though it 
comes very near it; but it is not satisfactory. Instead of 
convincing me the opinion is wrong, it has the rather con- 
firmed me that it is right. 

The counsel labors skillfully to show that the proposal of 
the said railroad company, to-wit, the proposal to build, in 
connection with the railroad bridge, a passenger and wagon 
bridge across the Alabama river, to be free of toll to all 
the people of the State of Alabama, is a separate thing, 
connected with, but no part of, the proposal to build the 
railroad bridge; that the people of the county have no 
part in building the passenger and wagon bridge, and no 
part in contributing the means necessary to build it ; that 
the two propositions are kept distinct; that to which the 
county is asked to subscribe, and for which its bonds were 
to be given, was the railroad bridge ; that the county was 
not asked to vote stock to build the passenger and wagon 
bridge, nor was it asked to contribute, in any way what- 
ever, for the building of the passenger and wagon bridge. 
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But the counsel concedes that the proposal of the said 
company to build the passenger and wagon bridge was in- 
tended as an inducement to the people to vote to subscribe 
$250,000 to the capital stock of said company to build the 
railroad bridge; yet he insists the proposal to build the 
passenger and wagon bridge was not illegal, contrary to 
public policy, immoral, or vicious, in any sense or degree. 
This, I think, a little reflection will show, is much easier 
said than proved. 

It is, undoubtedly, lawful for a railroad company to 
make the proposal named in the statute, but to add to, or 
connect with such proposal, anything that is intended to 
induce and beguile the people to vote for such proposal, is, 
in my poor judgment, not only illegal, contrary to public 
policy, immoral and vicious, but with all, dishonest. The 
purpose of the said company in making the proposal to 
build the passenger and wagon bridge being to induce the 
people to vote to subscribe to the capital stock of the com- 
pany, it is fair and legitimate to presume the said purpose 
was accomplished, and that the people would not have 
voted to subscribe to the capital stock of said company if 
this proposal to build the passenger and wagon bridge had 
not been made, and that they did so vote because of the 
said proposal of said company to build said passenger and 
wagon bridge. Now, I beg leave to ask the learned coun- 
sel, did or does this proposal of said company to build 
said passenger and wagon bridge (the vote of the people 
being for subscription to the capital stock of said com- 
pany, induced thereto by said proposal,) impose any legal 
obligation on said company to build said passenger and 
wagon bridge,—any obligation that could or can be en- 
forced by a court of justice? The counsel will hardly 
venture to answer this question in the aflirmative. If no 
such obligation exists, then it is very certain the vote of 
the people for subscription was obtained by false and de- 
lusive inducements made to them by said company; in 
other words, the vote of the people for subscription was 
obtained by deceit and fraud, in law, if not in fact. It 
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may, perhaps, be thought these are plain words, plainly 
spoken ; and so they are, but plain words, plainly spoken, 
are always proper and becoming to a court of justice. 

It is said, however, “ there is no law which prohibits the 
railroad company from proposing to build a wagon bridge, 
nor any law which would prohibit it from building the 
bridge.” This railroad company is a corporation, and ag 
a corporation it can only lawfully do such acts as it is an- 
thorized to do by its charter, and such acts as are or may 
be necessary and proper to accomplish and carry into 
effect the objects and purposes of its creation. The build- 
ing of passenger and wagon bridges, to be free of toll to 
all the people of the State, are not such acts as the char- 
ter authorizes it to do, nor are they necessary and proper 
to accomplish the objects and purposes for which it was 
created. It is, therefore, unlawful for it to engage in the 
building of such bridges, although not, in so many words, 
prohibited from doing so, either in its charter or some 
other law. Furthermore, it is not only not authorized to 
build such bridges, but it has not the means to build such 
bridges. All it possesses, or can lawfully possess, as a cor- 
poration, belongs to its stockholders, and its president and 
directors are merely the officers and agents of the stock- 
holders, and bound to employ and use the means and funds 
of the company in the legitimate business of the company, 
and if they were to propose and attempt to use them in 
building free bridges for the use of the people of the State, 
on the application of one or more of the stockholders a 
court of equity would enjoin them from doing so. 

It was, therefore, not only unlawful because unauthor- 
ized, for the president and directors of said company to 
make the proposal to build said passenger and wagon 
bridge, but it was also a proposal that they could not law- 
fully comply with, if even they had the will to do so. If 
they had not the legal power, and could not comply with 
said proposal, as it is very certain they could not without 
a breach of duty and good faith to the stockholders of said 
company, and without usurping powers not conferred on 
said company by its charter—all which said president and 
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directors knew, or are presumed to have known; then, to 
say the least of it, it was disingenuous to make such pro- 
posal to the people for the purposes admitted, to-wit, to 
induce them to vote subscription, &c., which they would 
not have done without being moved thereto by said delu- 
sive inducement. 

Without consuming more time in the consideration of 
this subject, it is sufficient to say we remain satisfied with 
the decision already made, and therefore deny the applica- 
tion for a re-hearing. The petitioner will pay the costs of 


this application. 


MOBILE & GIRARD RAILROAD CO. vs. EDWARDS. 


[ACTION FOR DAMAGES FOR BREACH OF INDEPENDENT AGREEMENT. | 


1. Evidence ; what inadmissible as.—A written agreement, the foundation 
of an action for damages, made in the year 1863, and unstamped, is 
inadmissible as evidence. 

2. Same, instrument made in 1863 ; how only can be stamped.—Such an in- 
strument can only be stamped, since the Ist day of January, 1867, by 
the revenue collector of the proper district. 

3. Same, terms of such unstamped agreement; can not be proved by parol 
evidence. — Where the written instrument which is the foundation of the 
suit is unstamped, and excluded as evidence for that reason, the con- 
tract evidenced by such written instrumeat can not be proved by oral 


evidence. 


AppkaL from Circuit Court of Henry. 
Tried before Hon. J. McCaLes WILEY. 


THE appellant having brought an action against the ap- 
pellee to recover damages for the breach of an agreement 
to deliver certain bacon, &c., introduced as evidence the 
written contract for the delivery of said bacon, made by 
appellee in 1863, when the court, on motion of appellee, 
excluded the instrument from the consideration of the 
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jury, because it had no United States internal revenue 
stamp affixed thereto. 

The appellant then offered to affix and cancel, in open 
court, the proper amount of United States internal revenue 
stamps upon said instrument, and the court refused to per. 
mit this done. 

The appellant then offered a witness to prove the con- 
tract made by appellee in regard to the delivery of the 
bacon, but the court, on its being made known that the 
contract which the witness proposed to prove and that set 
out in the written instrument were the same, refused to 
allow said witness to be introduced. 

To each of said rulings appellant excepted, and took a 
non-suit, &c. 

The various rulings of the court excepted to are now 
assigned as error. 


W. C. Oates, for appellant. 
F. M. Woop, contra. 


B. F. SAFFOLD, J.—A written agreement, the founda- 
tion of an action for damages for a breach of it, made in 
1863, and unstamped, is not admissible in evidence. Nor 
can a party having an interest in it affix the stamp since 
the lst day of January, 1867. This must be done by the 
collector of the revenue of the proper district. It is not 
void for being unstamped, unless the omission of the stamp 
was in fraud of the revenue laws.—U. 8. Stat. at Large, 
39th Congress, 143, § 9. 

The refusal of the court to allow the plaintiff to prove 
the terms of the agreement by a witness, was correct. 
The general rule that oral evidence can not be substituted 
for any written conveyance or contract, applies with full 
force in this case.—1 Phil. Ev. 576, and note 167. 

The judgment is affirmed. 
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STONE & MATTHEWS vs. GAZZAM. 


[ACTION FOR DAMAGES FOR NEGLECT OF REPAIRS OF STEAMBOAT, &C., BOUGHT 
BY MARRIED WOMEN, WHO DERIVED TITLE TO THE BOAT BY PURCHASE FROM 
THEIR HUSBANDS. | 


}. Separate estate of married woman ; of what consists.—Under the laws 
of this State, all the property of a married woman is her separate es- 
tate, if it has accrued to her since the adoption of the Code of Ala- 
bama. 

2. Same; what deed ia not void, and can not be assailed by stranger.—The 
deed of a husband, made in this State since the adoption of the Code 
of Alabama, to the wife, on a valuable consideration paid by her to 
him, by which he conveys to her his interest in a steamboat and its 
equipments in this State, if free from fraud, is not void. Such a deed, 
if voidable, can only be avoided by the parties to it, or their creditors, 
and not by a stranger. 

3, Same; possession of steamboat under such deed; what contract will 
authorize wife to make, and sue on in her own name.—The possession de- 
rived from such a deed will authorize the wife to use the boat in the 
business of transportation on the navigable waters of this State, and 
to enter into a contract for the repairs of its machinery, and upon a 
breach of a contract for such repairs, she may bring an action for dam- 
ages on such contract in her own name as owner of the boat. 


AppEAL from Circuit Court of Mobile. 
Tried before Hon. C. W. Rapier. 


The facts are sufficiently stated in the opinion. 


LyMAN GiBpons, for appellant.—It is admitted that a 
deed from the husband to the wife is void at common law. 
But it is not so in equity. On the contrary, a conveyance 
by the husband to the wife, whether by deed or by parol, 
and whether by way of gift or voluntary settlement, and 
whether supported by a consideration or not, where no 
question arises as to creditors or subsequent purchasers, 
and where the husband is affirming the gift, will always be 
supported in equity.—Rosser on Husb. and Wife, vol. 1, 
marg. p. 306-310; 2b. vol. 2, 133-140 ; 2 Kent, 163; Story 
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Kq. § 13880 ; Stanmug v. Styles, 3 P. Will. 337 ; Shepard v, 
Shepard, 7 Johns. Ch. 57. 

In all such cases, the wife at common law has an equit- 
able estate, which will be supported only in equity. But 
it will be supported there. 

2. Now the question arises, what effect has our statute 
on such estates, and on such deeds ? 

The sections of the Code to which I refer are as follows: 
Sec. 2371.—“ All property of the wife held by her previous 
to the marriage, or which she may become entitled to after 
marriage in any manner, is the separate estate of the wife, 
and is not subject to the payment of the debts of the hus- 
band.” Sec. 2388.—“ The provisions of this article take 
effect and are operative on the estates of all married wo- 
men who have been married, or have received property by 
descent, gift, or otherwise, since the first day of March, 
1848.” Also, section 2583.—‘ The separate estate of a 
married woman, acquired subsequently to the first of 
March, 1848, from and after the time this Code goes into 
operation, is subject to all the rules, regulations and limi- 
tations contained in this article for the regulation of the 
separate estates of married women.” 

The court will observe the general and sweeping lan- 
guage employed in these sections as applied to the estates 
covered by them. Sec. 2371 says, “all property of the wife 
held by her previous to the marriage, or which she may 
become entitled to in any manner.” This language covers 
equitable as well as legal estates, aud every interest that 
can be imagined. Again, in section 2388 the terms are, 
by descent, gift, or otherwise. What can be broader than 
this? If the legislature had sought to employ language 
that should cover every sort of estate, they could not have 
done it more effectually. 

Now, what is that which passes between the husband 
and wife by his deed or gift to her, where he is solvent and 
able to make the gift? Agreed that by the common law 
the legal title did not pass, and yet something did pass, or 
else there would be nothing for equity to uphold. What 
is it, then, that does pass? Simply an equitable estate, 
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which a court of equity seizes hold of and upholds. Now, 
this right, this equitable estate, this interest that passes by 
this deed to the wife, is property ; it is worth something, 
and is something on which a court of equity seizes and 
decrees to the wife, and therefore is an estate. Can there 
be any doubt that itis embraced in the language of the 
sections above quoted? None in the world. Therefore, 
these statutes, acting upon thesefequitable estates, raise 
them to the dignity and effect of any other separate estate 
of the wife, and they give the wife on one of these estates 
the same status that she would have by the deed of a 
stranger. 

What, then, is the conclusion to which we arrive in this 
particular case? Ist, If this deed is one falling within 
the case of Stubbs v. Fisk, in 30 Ala. 535, then the wife has 
a standing in court by herself. 2d. If the deed is one fall- 
ing within the case of Cannon v. Turner, 32 Ala. 483, then 
the husband and wife must join in the suit. 


P. Hamitton, contra.—Such dealing between husband 
and wife as is shown in this case, is forbidden by the Code. 
Rev. Code, § 2874; [eed v. Overall, 39 Ala. 138. 

Such suit must be brought in the name of the person 
having the legal title—Rev. Code, § 2523. 

At common law, such dealing would be illegal; a title 
can not pass from husband to wife.—i Pars. Cont. 358-59 ; 
8 Term Rep. 545; 14 Smedes & M. 59; 1 Greenl. R. 394; 
10 Cush. R. 550; 8 Vt. 187. 

The Code uses positive language: “ Husband and wife 
can not contract with each other for the sale of any prop- 
erty.” This language is declared to be prohibitory.—389 
Ala. 142, supra. It is certainly universal in its terms, and for 
very good reasons. Its intention is in accordance with the 
spirit of the new system, to remoye the wife as far as pos- 
sible from the undue influence of the husband. 


PETERS, J.—This is an action of assumpsit, with spe- 
cial counts, for damages arising from bad, unskillful and 
negligent repairs of a steamboat shaft, while the boat was 
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in the service of the plaintiffs in the court below, as joint 
owners of the same. The appellants in this court were 
the plaintiffs below, and there was a verdict and judgment 
against them, from which they appeal to this court. 

The bill of exceptions shows that on the 18th day of 
May, 1866, Hessee, Otis, Cox, Brainard and Waring, all 
citizens of Mobile, Alabama, being the owners of the 
steamboat “ Flirt,” for and in consideration of the sum of 
$7,000 conveyed said steamboat and all its equipments to 
John P. Kennedy, J. H. Matthews & Co., J. M. Stone and 
B. W. Matthews, to be owned by them in shares as follows, 
to-wit: One-third by Kennedy, one-third by J. H. Matthews 
& Co., one-sixth by Stone, and one-sixth by B. W. Matthews, 
It further appears, that on the 26th day of May, 1866, said 
Kennedy being the owner of one-third, and said Matthews 
& Co. being the owners of one-third of said steamboat, for 
and in consideration of the sum of $4,667 paid to them by 
Mrs. Mary A. Matthews and J. M. Stone, conveyed said 
steamboat and its equipments, to the extent of the inter- 
ests owned by them, to said Mrs. Matthews and said Stone. 
At the date of this last named conveyance, Mrs. Matthews 
was the wife of said J. H. Matthews, of the firm of J. H. 
Mathews & Co. It was further shown, that, on the 6th 
day of April, 1867, J. M. Stone, of Mobile, Alabama, being 
the owner of two-thirds of the steamboat “ Flirt,” above- 
said, for and in consideration of the sum of $3,333.33 paid 
to him by Mrs. Mollie J. Stone, conveyed to her all his in- 
terests in said steamboat and its equipments. It was also 
shown that at the date and execution of this conveyance 
Mrs. Stone was the wife of said J. M. Stone. All these 
transactions occurred in this State, and since the adoption 
of the Code of Alabama. 

The action is prosecuted in the names of Mrs. Stone and 
Mrs. Matthews as sole complainants, who claim to be the 
joint owners of said steamboat, under the conveyances 
above said. There was some injury to the boat and their 
business in running said boat in this State shown, which 
was occasioned by the unskillful and negligent repairs 
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made by the defendants for plaintiffs, as alleged in the 
complaint. 

On submitting the cause to the jury, on the trial below, 
the learned judge presiding, charged the jury in the fol- 
lowing language, that is to say: “It appearing that Mol- 
lie J. Stone was the wife of J. M. Stone, and Mary A. Mat- 
thews was the wife of J. H. Matthews, (one of the firm of J. 
H. Matthews & Co.,) the deeds introduced by them and 
made by their respective husbands to them were not suf- 
ficient under the laws of Alabama to enable them to main- 
tain this suit ; that under the provisions of the Code in 
relation to the separate estate of married women, and un- 
der the common law, said plaintiffs had no title to the 
property which they could enforce in this court.” To this 
charge the plaintiffs excepted, and now assign the same as 
error. Besides this, there are also two other assignments 
of error, but as they were not noticed at the bar or in the 
brief of the learned counsel, they will be treated as aban- 
doned.— Robinson v. Tipton, 31 Ala. 595. 

All persons of sound mind and suflicient age, in this 
State, who are otherwise able to make contracts, and 
where creditors have no prior liens, may sell or give their 
property to whom they please, when the person to whom 
the sale or gift may be made is not forbidden by law to 
receive it.—Benj. on Sales, p. 4. The fact that one is a 
husband does not curtail his capacity in this respect. It 
is true that at common law, neither the husband nor any 
one else could sell or give the property to his wife, so as 
to clothe her with a title that she could exert or defend in 
a court of common law; because under that system the 
wife’s identity was merged in the husband.—2 Kent, 162 ; 
Co. Litt. 112; 1 Pars. on Cont. 345. But her identity was 
not so utterly destroyed by the marriage that she could 
not receive and hold, and own property for her own use, 
notwithstanding her coverture. It is very clear that she 
could, and that she might derive title to it from her hus- 
band during her coverture; though usually the convey- 
ance was to a trustee for her use. In either case a court 
of equity would protect her rights in the property, what- 
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ever they might be.—2 Kent, 163; 2% Story Eq. $$ 1379, 
1380. Atcommon law a husband could not give or sell hig 
property to his wife during coverture ; because this would 
be construed as a gift or a sale to himself, and nothing 
passed to the wife that a court of common law would 
recognize as property. Yet, the effort to sell or to give in 
this way was not anuillity ; unless it was in violation of the 
statute of frauds. ‘There was a right to the property thus 
vested in the wife, which could be enforeed and protected 
in a court of chancery. So stood the common law and 
equitable rights of the wife up to the time of the enact- 
ment of our statute, which changed the whole system. 
There can be no doubt about the constitutional validity 
of this important enactment. The legislative authority of 
the State can emancipate the wife from all her disabilities 
as a feme covert at common law. Indeed, the general 
-assembly may obliterate the whole system of the common 
law in the State, if the public policy require it. They may, 
therefore, change it and modify it in any way to suit the 
demands of State policy, if, in the change, they do not 
assail the obligation of contracts previously existing. In 
this view of the legislative authority, it has been the fre- 
quent and uniform practice in this State to pass laws to 
authorize married women, during coverture, to act and 
transact business as /eme sole traders; that is, in the 
language of these statutes, to make them “free-dealers.” 
(Pamph. Acts 1859-60, p. 621; Carleton & Co. v. Banks, 
7 Ala. 32; 669 ef passim. In the exercise of this sovereign 
right the law of the Code, defining and regulating the 
estates of married women, was enacted. The language of 
this statute is very broad ; seemingly as broad as it can be 
made, without useless tautology. This declares that, all 
property of the wife, held by her previous to marriage, or 
which she may become entitled to after marriage, in any 
manne’, is the separate estate of the wife, and is not subject 
to the payment of the debts of the husband.” —(Rev. Code, 
§ 2371). The wife’s rights to her estate are not impeded 
by the inviolability of the contract of marriage. The leg- 
islative authority of the State is not forbidden to deal with 
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this contract as it may think best. Such contracts have 
no constitutional protection.—( Dartmouth College v. Wood- 
ward, 4 Whea. 518; Marshall, C. J., arguendo; Holmes v. 
Lansing, 3 John. Cas. 73; White v. White, 5 Barb. 474. 
But see Holmes v. Holmes, 4 Barb. 295; Ponder v. Graham, 
4 Flor. 23). This statute overturns the old system, and 
makes the wife capable of owning property independent 
of the husband. In this respect, she is no longer the wife 
at common law. She is the wife under the law of Alabama. 
This law is thoroughly repugnant to the whole theory of 
the common law upon the subject of the wife’s property ; 
and it very properly provides a code of rules for the man- 
agement of the estate held under it. It also seems that it 
is intended, that all estates which have accrued to married 
women in this State since its passage, must be affected by 
its provisions.—(Rev. Code, §§ 2382, 2388). For, evidently, 
aside from the force of these sections of the Code, every 
contract, whether of gift or sale, includes the law at the 
date of its execution, which governs its effect, as a part of 
its stipulations. Otherwise a contract might defeat the 
law.—(4 Wall. 585, 550; 8 Whea. 92; 1 How. 319; 12 
Whea. 231; 9 Cr. 45; 9 Pet. 59). This important statute 
necessarily makes the wife capable of receiving and owning 
property, and does not limit her acquisitions to any par- 
ticular sources. Her relation to her husband, in this res- 
pect, is changed. Before the statute, he could not give or 
convey to her, because this was but a gift or conveyance to 
himself. And it was ineffective for this reason, and not 
because such a gift or conveyance was illegal. This was 
not the case, if done in a proper way.—(2 Story Eq. $$ 1879, 
1350, et seq., and cases there cited. Now the statute has 
removed the merger, and restored the wife to a capacity 
to receive and own estates as fully as though she were a 
jeme sole. These deeds, then, conveying the steamboat 
“Flirt” by the husbands of the plaintiffs, as shown in the 
record, are not void. And were they even voidable, which 
is not admitted, they could only be avoided by the hus- 
bands themselves or by some person having rights under 
the husbands, who would be entitled to stand in their shoes. 
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This could not be done by these defendants. They are 
strangers to the deeds.—(10 Bouv. Bac. Abr. p. 382, F.) 
If the husbands permit these deeds to stand, no one else, 
save under some circumstances their creditors, have any 
right to complain. This action is founded on the agree- 
ment to repair the plaintiffs’ steamboat shaft, made with 
them by the defendants, as the owners of the boat. Hay- 
ing contracted with the plaintiffs as owners, the mouths of 
the defendants are shut to deny this; as the married women 
do not repudiate this agreement, the defendants cannot do 
it. They were bound to perform their agreement in a 
proper way or to abide the consequences of a failure. The 
possession and use of the steamboat, under even an equit- 
able claim, was sufficient to entitle the plaintiffs to repair, 
so as to make the use as beneficial as possible; and if the 
defendants agreed to make such repairs, they were bound 
to do so in a proper way ; or they must answer in damages 
for a failure. If the agreement to make the repairs was 
legal, then the defendants mast show that they had com- 
plied with its terms on their part. It is conceived that any 
legal possession of the boat would authorize the plaintiffs 
to make an engagement for its repairs. They might be 
entitled to the use by the mere permission of their hus- 
bands ; and to deny them the right to repair, would defeat 
the purpose of this permission. Such an unreasonable 
contradiction is not to be presumed in the face of the 
deeds, which exhibit the most emphatic permission, if noth- 
ing more.— McGrath v. Robinson, 1 Desaus. 445. 

I therefore think that the deeds relied on by the plaintiffs 
below, show a sufficient possession and property in them 
to support this action. Consequently, the charge of the 
court above was erroneous. 

The judgment of the court below is reversed and the 
cause is remanded for a trial de novo. 


[Note By Reporter.—At a subsequent day of the term, 
Mr. P. Hamilton, of counsel for appellee, filed an argument 
in support of an application for a rehearing. The argu- 














JUNE TERM, 1871. 277 


Bradley et al. v. Graves. 











ment did not come into the Reporter’s hands. The follow- 
ing response was made by]: 


PETERS, J.—The application for the rehearing in this 
case, is but a repetition of the case as heard upon the orig- 
inal submission. It is, then, but an application to the court 
to recede from the original determination of the cause. 
The points suggested by the learned counsel for the rehear- 
ing are of very great difficulty, but the constructions urged 
upon the court are not such as we are content to adopt in 
this case. Their answer must be looked for in the prin- 
ciples laid down in the opinion in the chief case. The 
rehearing is denied with costs. 


BRADLEY er at. vs. GRAVES. 


[ACTION ON PROMISSORY NOTE,] 


1. Complaint ; what words are mere descriptio persone.—Where a plain- 
tiff styles himself guardian of A. B., and declares on a note payable to 
him, in that character, but the suit is not brought for the use of the 
ward, the action is his individual suit, and the superadded words, 
“guardian of A. B.,” will be regarded as mere descriptio persona ; and 
on the death of the plaintiff the suit should be revived in the name of 
his personal representatives. 

2. Promissory note; what constitute payment.—In such a case, if the action 
is revived in the name of the ward, who has become of full age, without 
objection, a payment made to the deceased plaintiff, before suit brought, 
will be an extinguishment of the debt, and a good defence to the action, 
although the note may remain in the hands of the payee, after pay- 
ment, and, subsequently, come to the possession of the ward, before 
the suit is so revived in his name ; unless the note was left in the hands 
of the payee, for an improper and fraudulent purpose. 


APPEAL from Circuit Court of Butler. 
Tried before Hon. P. O. Harper. 
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The complaint in this case was as follows: 
“The State of Alabama, Circuit Court, 
Butler county, Fall term 1866. 
B. Graves, guardian minor heirs of S. Graves, plaintiff, vs. 
G. W. Bradley, B. B. Rue, defendants. 

The plaintiff claims of the defendants the sum of four 
hundred Gollars due by promissory note made by them on 
the 16th day of February, 1864, and payable on or before 
the 25th December next, alter date, with interest thereon, 

Lane & GAMBLE, 
Plaintiff’s Attorneys.” 


The summons was dated 28th August, 1866, and com- 
manded the defendauts to appear, &c., to answer the com- 
plaint of “B. Graves, guardian,” &e. 

When the cause came on for trial a minute entry of the 
court shows that the parties came by attorneys, ‘‘and it 
appearing to the satisfaction of the court that the guardian, 
B. Graves, is dead, and that the note on which this action 
is founded is now the property of John Graves, who was a 
minor heir of S. Graves, but is now of full age, on motion, 
said John Graves is made party plaintiff to this action.” 

No objection was made to this order of the court. 

The proof tended to show that while said B. Graves held 
said note, which was payable to B. Graves “as guardian 
of the minor heirs of 8. Graves, deceased,” said Graves 
had in his hands money belonging to one Cain, more than 
suflicient to pay the note made by appellants ; that Brad- 
ley, one of the appellants, at Graves’ request, got an order 
from Cain directing Bradley to pay over this money to the 
appellants ; that upon presentation said Graves accepted 
said order and agreed to consider appellant's note paid by 
the transfer of Cain’s money in his hands, and said he 
would give up the note in afew days ; that just at the time 
the note was at home with his papers and he could not 
conveniently get it then. Both Graves and the appellants 
considered the note paid after this. There was, also, proof 
that some three months afterwards, when one of the appel- 
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lants asked Graves for the note he refused to give it up 
and brought suit on it. 

The note was overdue when it came into the hands of 
the said John Graves, but it does not appear at what date 
Bradley made the payment aforesaid. 

The court charged the jury, “that although the defendant, 
Bradley, might have paid the note to B. Graves, the guard- 
jan, while he held the same as guardian ; yet if at the time 
of such payment the note was not given up to him, but was 
afterwards turned over to the ward, said ward would have 
the right to collect it, and that the ordinary rule of law in 
relation to defenses against transferred notes did not apply 
as against wards who had bona fide come into possession 
of notes in which they were beneficiaries.” 

The defendants excepted to this charge, and also to the 
refusal of the court to give the following written charge 
asked by them : “If Graves held the note as guardian, then 
as guardian he had the right to collect it. If he had a 
right to collect, Bradley had a right to pay. If Bradley 
did pay the note and did pay it to Graves while he so held 
it as guardian, then neither the ward nor any one else into 
whose hands the note might come after it had matured 
and had been paid, can in law compel Bradley to pay it 
again.” 

The charge given, and the refusal to give the charge 
asked, are now assigued as error. 


Herserr & Burst, for appellant. 
GAMBLE & POWELL, contra. 


PECK, C. J —1. Where a writ is to answer A, guardian 
of LB, the words “guardian of L,” are mere matter of de- 
scription, and the suit is the suit of A.— Dowel v. Wards- 
worth, 2 Dev. 130. 

In « note the word “guardian,” annexed to the name of 
the payee, is only descriptive of the person.—Baker v. 
Ormsby, 4 Scam. 325. 

Where a plaintiff styles himself executor or administra- 
tor, and declares on a note payable to him, in that charac- 
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ter, but does not aver that the note is assets of the estate, 
the action is his individual suit, and the superadded words 
are mere descriptio persone.— Arrington v. Hair, 19 Ala. 248; 
Tate v. Shackelford, adm’r., 24 Ala. 510. And, in such a 
case, on the death of the plaintiff, the suit should be revived 
in the name of his personal representatives. 

These authorities are sufficient to show, that this was the 
individual suit of the original plaintiff, B. Graves, and, on 
his death, should have been revived in the name of hig 
personal represertatives, and not in the name of the ap- 
pellee, who, the minute entry of the court states, was one 
of the heirs of S. Graves, and of full age, and that the note, 
the foundation of the action, was his property. 

By section 2446 of the Revised Code, gurdians may sue 
in their own names, “for the use of the ward,” in all cases 
where the ward has an interest, and the judgment enures 
to his benefit.— Hutton v. Williams, 35 Ala. 503 ; Longmire 
v. Pilkinton, 37 Ala. 296; but this action was not brought 
for the use of the wards. 

We hold that the correct practice, in a case like the 
present, is, on the death of the plaintiff, pending the suit, 
to revive it in the name of his personal representatives, 
and, on the settlement of the guardian’s accounts, by them, 
on proof that the note belonged to the ward’s estate, to 
charge the deceased guardian with the sum recovered. 

We have said this, that it may not be inferred, as other- 
wise it might be, that we recognize and approve of the 
course pursued in this case; but as the irregularity was 
not objected to, the judgment will not be disturbed on that 
account. 

2. The only real question, arising on the bill of excep- 
tious, is as to the legal effect of the evidence. If true, did 
it show the note had been paid to the original plaintiff 
before his death? Ifit did, the charge of the court is erro- 
neous. If the evidence proves what the bill of exceptions 
states it tended to prove, we hold it clearly establishes the 
payment of the note. This the charge does not seem to 
deny, but it instructs the jury, “that although the defend- 
ant, Bradley, might have paid the note to B. Graves, the 
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guardian, while he held the same as guardian, yet, if at the 
time of such payment the note was not given up to him, 
but was afterwards turned over to the ward, said ward 
would have the right to collect it. 

In this the court was certainly mistaken. The failure 
to deliver the note to the defendant, at the time of the 
payment, for the reason given by the evidence, did not, in 
any manner, change the legal effect of the payment, either 
as between the original parties, or the appellee, who, as it 
is shown, obtained it after the suit was commenced. 

3. The charge in writing, asked by the defendants, was 
improperly refused ; it was a correct statement of the law, 
and fully warranted by the evidence. 

Whether the note belonged to the plaintiff, B. Graves, 
individually, or as guardian, the payment was properly 
made to him, and the payment was an extinguishment of 


the debt, although it continued to remain in his hands. | 


Payment made to an intermediate holder of a note, indorsed 
in blank, whose name does not appear on the note, such 
holder being, really, the owner at the time, is a good pay- 
ment.—Richardson v. Farnworth, 1 Stewart, 55. If the 
note had been left in the hands of the payee, after payment, 
for an improper, fraudulent purpose, the rule would be 
otherwise, as between the maker and a subsequent bona fide 
holder, for value; but that is not pretended in this case ; 
the note was not given up, because it was not at hand 
when the payment was made. 

Let the judgment be reversed and the cause remanded, 
at the appellee’s cost. 
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INGERSOLL vs. CAMPBELL. 
[ACTION FOR MONEY HAD AND RECEIVED BY DEFENDANT VOR USE OF PLAINTIFF, ] 


1. Blockade; contraet to violate; when void.—A government, during a 
rebellion against its authority, may legally blockade its own ports in 
possession of the insurrectionary authorities, and a contract to violate 
such blockade is illegal and can not be enforced. 

2. Same; what contract growiny out of, may be enforced.—But money 
earned upon such a contract and paid to the party earning it, vests in 
the person so earning it a good and legal title; and if, after such pay- 
ment, he deposits or leaves such money with a person to keep for him, 
he may recover it from him, although the person with whom the money 
was so left, as agent for another, made the contract to violate such 
blockade. 

3. Bailee, when becomes liable for interest.—If one person holds the money 
of another on deposit to keep until demanded, and on demand and 
without reasonable excuse refuses to deliver such money, he becomes 
liable for interest from the time of the demand. x 

4. Charge to jury; when will be presumed to have been rightfully refused.— 
Where all the evidence is not set out in the bill of exceptions, it will be 
presumed, in order to sustain the refusal to give a charge, that it was 
abstract and not supported by the evidence delivered on the trial. 


* 
~ 


ArrEaL from the Cireuit Court of Mobile. 
Tried before Hon. Jonn ELLiorr. 


This wag an action commenced by Campbell against 
Ingersoll for money had and received by him to and for 
the use of the plaintiff. There was a jury trial, and verdiet 
and judgment for Campbell. 

From the bill of exceptions it appears that there was 
evidence offered on the trial in the court below, which was 
received without objection, which tended to prove that 
Campbell was a pilot residing in the city of Mobile in this 
State, in the year 1864, during the late civil war, and that 
as such pilot he was employed by Hopley & Co. of Charles- 
ton in the State of South Carolina, to take charge of the 
British ship “Virgin,” then in the port of Mobile, and pilot 
the same from said port of Mobile to Havana in Cuba, and 
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bring another boat back again from Havana to Mobile, if 
required to do so by the agents of Hopley & Co. in Cuba, 
for which service the sum of three thousand dollars in gold 
was to be paid him, as follows: one thousand dollars in 
advance at Mobile, five hundred dollars on the arrival of 
the “Virgin” at Havana, and five hundred dollars on the 
departure of Campbell from Havana, and one thousand 
dollars on his return and arrival at Mobile; and, in case 
Campbell was not required to return to Mobile after reach- 
ing Havana, he was then to be paid fifteen hundred dollars 
in gold and his expenses back to a “Confederate port.” 
At the time of this agreement to pilot the “Virgin” to 
Havana, the port of Mobile was blockaded by the forces 
of the United States, and the full performance of the 
agreement with Hopley & Co. thus made, required a viola- 
tion of such blockade. Ingersoll was the agent of Hopley 
& Co. in Mobile, and it was through him that Campbell 
was employed. The “Virgin” was loaded with cotton, and 
“when she was ready to depart on her voyage from Mobile, 
she being loaded and ready for sea,” Campbell “was ready 
and willing to go, and before leaving went to Ingersoll’s 
office to arrange his business prior to his departure,” when 
Ingersoll said to him, “I suppose you want your money ?” 
Campbell replied, “he did not want it then, as he had 
enough.” Ingersoll then said, “well, shall I pay it to your 
wife?” Campbell replied that his wife had enough—“put 
my money in a sterling bill and keep it till my return.” In- 
gersoll then directed his book-keeper to draw a sterling 
draft for Campbell. On the samo day that this occurred, 
Campbell left on the “Virgin,” and went down the bay on 
her. The captain of the “Virgin” watched for some time 
for an opportunity to put to sea, but the United States fleet 
having entered the bay, the “Virgin” was finally brought 
back to Mobile and the voyage abandoned, the cargo 
landed and the crew were paid off by Ingersoll. Shortly 
after this Campbell was arrested by the United States 
military authorities and kept as a prisoner of war for about 
one year. On his return to Mobile, after his release, 
Campbell called on Ingersoll and demanded his money left 
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with Ingersoll, and its payment was refused, Ingersoll say- 
ing, at the time, that he had no money in his hands for 
him. 

The bill of exceptions further states that there was testi- 
mony that Hopley & Co. were still solvent ; that Ingersoll 
disbursed the vessel in Mobile ; that Ingersoll, before the 
demand of plaintiff, had settled all his affairs with Hopley 
& Co. and turned over to them all their property which 
had come into hishands. There was also evidence tending 
to show that, at the commencement of the suit, Ingersoll 
had no property in his hands belonging to Hopley & Co., 
and that the money disbursed by him was furnished 
from time to time by Stewart, of the firm of Hopley & Co. 

The bill of exceptions then states: “Upon the foregoing 
evidence the court charged,” &ec. 

The court charged the jury in substance, that the contract 
to run the blockade, &c., by which plaintiff was to receive 
$1,000 in advance, as set forth in the evidence, if they be- 
lieved it, was illegal and void and could not support an 
action; but, on the other hand, if such a contract was made 
and once executed, although illegal, the law would not aid 
any party in seeking to recover back any money paid 
under it. If the jury should believe from the evidence 
that the defendant actually had in his possession one 
thousand dollars in gold, placed in his hands by the owners 
of the “Virgin,” to be paid to plaintiff as a pilot on the 
“Virgin,” to enable her to evade the blockade then existing 
at the port of Mobile, and that defendant acknowledged he 
had it, and the plaintiff left it with the defendant, then this 
would be a payment by Hopley «& Co. to the plaintiff, and 
plaintiff would have a right to recover it from the defend- 
ant, because amounting to a payment from Hopley & Co. to 
Campbell. 

The defendant excepted to the giving of this charge, and 
requested three written charges, in substance as follows: 

Ist. If the jury believe that the object of the contract, 
as an incident of which this suit is brought, was to run the 
blockade, &c., [as set out in the evidence,| then plaintiff 
can not recover. 
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9d. That although the jury believe, from the evidence, 
that defendant received the money or its equivalent, they 
can not find for the plaintiff, “if it appears that defendant 
has since settled up with the parties from whom he is 
alleged to have received it.” 

3d. That plaintiff can not recover unless he has shown 
that the defendant actually received money, or money’s 


worth, as the property of the plaintiff, previous to the com- | 


mencement of the suit, nor could he recover any more than 
the amount which the plaintiff has shown was actually so 
received by defendant, and if any such money had been 
actually so left in his hands, but left under an illegal 
contract, then plaintiff could not recover. 

To a refusal to give these charges defendant excepted, 
and now brings the case here by appeal, and assigns as 
error— 

Ist. The charge of the court. 

2d. The refusal to give the written charges asked by the 


appellant. 


P. Hamitton, for appellant.—The contract to evade the 
blockade was illegal, and the courts of this county will not 
enforce it. 

2. The plaintiff's claim does not rest on contract with 
defendant. Its merit,f it have any, is that plaintiff, ex 
equo and bono, is entitled to the money, and the form of 
action is equitable, and merits of plaintiff's case can be 
inquired into.—10 Ala. 836; 2 Barb. 136; 2 Denio, 91; 
7 Ala. 456 ; 18 Wend. 490. 

3. To assert an equity in plaintiff, in such case, is a con- 
tradiction in terms.—13 Ala. 406 ; 16 Wend. 574. 

4. Hopley & Co. had a right to withdraw their money 
from Ingersoll.—2z Pick. R. 181. 

5. If money in hands of an agent be withdrawn, before 
the claim be made by the third party, the right of action 
against the agent is gone.—4 Cow. R. 454; 4 Burrows’ R. 
1984. 

For the correctness of the principle assumed by defend- 
ant,—See 24 Wend. 387; 15 N. Y. 9, 95. 
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GeEorGE N. Stewart, contra. 
(Appellee’s brief did not come into Reporter’s hands.) 


PETERS, J.—The evidence in this case tends to show 
that Campbell entered into two contracts with Ingersoll : 
The one with him as the agent of Hopley & Co., to pilot 
the ship “Virgin” from the port of Mobile to Havana, in 
violation of the blockade maintained by the forces of the 
United States of the said port of Mobile. There is no 
doubt, that in case of a civil war or rebellion, a govern- 
ment may blockade its own ports.— Prize Cases, 2 Black. 
635; Pres’t Lincoln’s Proc. of Blockade, April 19, 1861 ; 
U.S. Stat. at Large, appendix, p. ii, No. 4; Santissima 
Trinidad, 7 Wheaton, 283. And a contract to violate a 
blockade so set on foot was void, because it was forbidden 
by the public policy of the nation.— Kennett v. Chambers, 
14 How. 38. 

The second contract was made by Campbell with Inger- 
soll, in his individual capacity. In this the evidence tends 
to show that Ingersoll agreed to become the bailee of 
Campbell for the one thousand dollars in gold, which was 
advanced to Campbell by Hopley & Co., in part execution 
of the illegal agreement to violate the blockade. This 
contract of bailment the jury by ‘their verdict have de- 
clared did exist. If it did, it was not illegal. On the pay- 
ment by Hopley & Co., through their agent, Ingersoll, of 
the one thousand dollars in gold to Campbell, on the con- 
tract to violate the blockade, the money thus paid became 
the property of Campbell. The illegality of the contract 
on which this money had been earned did not taint the 
validity of Campbell’s title to it. And if it was Campbell’s 
money, then he could leave it or deposit it with Ingersoll 
to keep for him until his return, and Ingersoll might agree 
to this. Such a transaction would not be unlawful. It 
was at least a deposit which amounted to a naked bail- 
ment, if no more.—Story’s Bailm. §§ 3, 4; 2 Pars. Cont. 
89, 96, 97; 2 Kent. 559, 560, 566, 567. There can be no 
reasonable question about the lawfulness of such a con- 
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tract. Upon this bailment, it seems, this action is founded, 
and not upon the contract to violate the blockade. A 
legal agreement may be connected with matters growing 
out of the execution of an illegal contract, but this con- 
nection does not necessarily taint the legal transaction with 
illegality.— Armstrong v. Toller, 11 Wheaton, 258. Such is 
the case in this instance. Then, it appears that the con- 
tract between Ingersoll and Campbell, whatever this might 
have been, was not forbidden by law. 

On such a contract interest is recoverable, after demand. 
Porter v. Nash, 1 Ala. 452; Kirkman v. Vanleer, 7 Ala. 217; 
Cheek v. Waldrum and Wife, 25 Ala. 152; Maxey v. Knight, 
18 Ala. 309. 

The charge of the court below was in conformity with 
this exposition of the law applicable to the facts, and it 
was therefore free from error. The first and second 
charges, asked by the defendant below, which were refused 
by the court, being in opposition to the charge as given, 
were properly refused. The third charge asked by the de- 
fendant was correct, so far as it placed the right to recover 
on the fact that the defendant must have actually received 
money or money’s worth as the property of the plaintiff, 
previous to the commencement of the suit.—Greenlf. Ev. 
§ 117; Hill’s Adm’r v. Kennedy, 32 Ala. 523; Hitchcock v. 
Luken’s, 8 Port. 333. But the second portion of this 
charge is erroneous ; because it limits the recovery to the 
amount deposited, and assumes that the contract upon 
which it was deposited was illegal. The bill of exceptions 
does not purport to set out all the testimony delivered in 
the cause. In such a case, the presumption to be indulged 
in this court is, that there was evidence before the court 
below to support the action of that court. It will there- 
fore be presumed that this charge was not supported by 
the proofs, and, therefore, properly refused. 

Let the judgment of the court below be affirmed. 
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Fn GS RE 


BLOCK vs. McNEIL. 


[ TROVER FOR CONVERSION OF COTTON. | 


1. Cotton sold for Confederate money ; when trover will lie against vendor 
Sor conversion of.—Although Confederate treasury notes can not be 
considered a sufficient consideration to support a contract for the sale 
of property ; yet where cotton was sold during the late war for which 
payment in such currency was accepted, if the vendor ceased to hold 
the cotton as owner and became the bailee of the purchaser, the latter 
may maintain trover against him, if he converts it. 


See 


SSare 


ApprEaL from Circuit Court of Wilcox. 
Tried before Hon. P. O. Harper. 


On the 5th of January, 1863, the appellee executed a 
writing in which she acknowledged that on the 30th of 
December, 1862, she had sold to the appellant fourteen 
bales of cotton, for which she had received full payment. 
She also agreed to keep the cotton at the disposal of the 
appellant, and to take as good care of it as if it were her 
own, and also to deliver it to him on his demand. There 
are two other writings signed by her, each dated Decem- 
ber 30, 1862, witnessing the receipt of a part of the pur- 
chase-money, and the same admission of a sale to the 
appellant, and ownership in him, and obligation on her 
part to deliver it to him when called for. It was proved 
that the consideration given for the cotton was Confederate 
treasury notes. 

The suit being by the appellant for the conversion of 
the cotton, the court charged that all of the written instru- 
ments must be construed together ; that the obligation to 
keep and deliver was supported only by the same consid- 
eration as the sale, and that if that consideration was Con- 
federate currency, it was insufficient to support the contract 
or obligation. To this charge the appellant excepted, took 
non-suit and bill of exceptions, with leave to set aside the 
non-suit in the supreme court. 
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The charge of the court is now assigned as error. 


S. G. Cocnran and R. H. Dawson, for appellant.—The 
charge given to the jury was erroneous and ought not to 
have been given.—See opinion of Chief Justice Chase in 
the case of Thorington v. Smith & Hartley, at November 
term, 1869, of the Supreme Court of the United States.— 
8 Wallace, p. 1. 


§. J. CumMING, contra.—The charge excepted to should 
have been refused. The case of Thorington v. Smith, 
8 Wall. p. 1, does not touch the principle involved in this 
charge. The proof is clear that the only consideration of 
the contract sued on, was Confederate treasury notes. 
This question is settled by the ordinance of the convention 
of 1867, and by the decisions of this court. 

The Kentucky courts have held that in contracts founded 
on Confedrate money, they will not aid either party, but 
leave them in statu quo.— Laughlin v. Dean, 1 Duvall, p. 20. 


B. F. SAFFOLD, J.—The case of Hale v. Houston, Sims 
¢& Co., January term, 1870, decides that Confederate treas- 
ury notes is not a valid consideration in an unexecuted 
contract.— Herbert & Gessler v. Easton, 43 Ala. p. 547, and 
Thorington v. Smith, 8 Wall. p. 1, assert the proposition 
that a contract which might have been discharged by the 
payment of Confederate currency is valid, with this only 
apparent difference—that in the former it was held, constru- 
ing an ordinance of the State, that the measure of dam- 
ages for the breach of such a contract was the value of the 
property at the date of the sale, and in the latter, the value 
of the currency in lawful money, at the same date, was 
declared to be the measure of recovery. It is manifest 
that, unless the contrary is shown, the value of property at 
the date of its sale in lawful money is the value of the 
currency agreed to be taken in exchange in the same 
money, on the axiom that things which are equal to the 
same thing are equal to each other, at least so far as the 
parties to such a contract are concerned. 
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In Ponder v. Scott, June term, 1869, the acceptance ot 
payment in Confederate currency of 2 debt by the owner 
in his own right, and not in a fiduciary capacity, was held 
to extinguish the debt, on the ground of a person’s privilege 
to do as he pleases with his own, and the binding effect of 
voluntary acts when completed. 

In this case, if there had been only an agreement to sell 
the cotton, or even an actual sale of it for Confederate cur- 
rency, which was paid without a delivery of the cotton, the 
principle in Hale v. Houston, Sims & Co., supra, would gov- 
ern it. But inasmuch as the jury might well infer from 
the evidence that Mrs. McNeil had parted with the owner- 
ship and possession of the property sold, and had become 
the bailee of the plaintiff, in which case the contract would 
have been completely executed, the charge of the court 
was calculated to mislead the jury, and, in that respect was 
erroneous. 

While Confederate treasury notes can not be considered 
a sufficient consideration to support a contract for the sale 
of property; yet, if the property was delivered, and pay- 
ment in such currency accepted, and the vendor held the 
property as bailee only of the purchaser, he is liable in an 
action of trover if he converts it. 

The judgment is reversed and the cause remanded. 


SHAW vs. LINDSAY ert At. 
[MOTION TO SET ASIDE SHERIFF’S SALE OF LAND, A&C. ] 


1. Sheriff's sale, §c.; when will not be set aside.—A sale, under a writ of 
fieri facias by the sheriff, will not be set aside on the motion of a person 
not a party to the judgment or interested in it, when it appears that 
the execution has been regularly issued, and there is no mistake or 
fraud or gross inadequacy of price bid at the sale, which is prejudicial 
to the party making the motion, 
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9, Confederate judgments ; force and effect of.—The judgments of the Con- 
federate government in this State, rendered during the late rebellion, 
do not operate as liens on the lands of the defendant therein. They 
have only the force of the judgments of foreign courts. 

3, Same; when sale of land under will not be set aside.—A sale of the 
lands of a defendant in such a judgment will not be set aside on the 
motion of a stranger, who has no interest in the judgment, but claims 
such lands by a title derived from a defendant in such judgment, ac- 
quired in 1866, by a purchase independent of the judgment. Such a 
sale does not necessarily prejudice the rights of such a claimant. 


AprEAL from Cireuit Court of Pickens. 
Tried before Hon. LuTHer R. Smita. 


The facts are sufficiently stated in the opinion. 


M. L. SransEL, for appellant. 
Reavis & Cooke, contra. 


(No briefs came into the Reporter’s hands.) 


PETERS, J.—This is a motion made in the circuit court 
of Pickens county to set aside a sale of certain lands sold 
by the sheriff of said county as the property of Elihu Cox. 
The motien was made by Shaw, who was neither a party 
to the judgment or interested therein, or in the lands sold 
at the date of the judgment. The motion was against T. 
F. Lindsey and W. L. Lipsey, late sheriff of said county 
of Pickens. The motion was refused and overruled, and 
Shaw appeals to this court. The proceedings in the court 
below, as set out in a bill of exceptions taken on the trial, 
show that said 'T. F. Lindsey obtained a judgment in the 
rebel circuit court of said county of Pickens, against 
Lang, Noland, and said Cox, on the 28th day of April, 
1863, for the sum of $2,705.62. The record of this judg- 
ment was destroyed by fire in April, 1865, and on the 4th 
day of May, 1867, this record was substituted, “ under the 
act to substitute lost and destroyed records, approved 
January 18th, 1866.” Execution was issued on this substi- 
tuted record on May 25th, 1867, and on the 7th day of 
October, 1867, a portion of the lands of said Cox were 
sold under this execution and purchased at said sale, which 
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was made by said sheriff of said county, by said Lindsey, 
the plaintiff in said judgment. A second execution wag 
issued on said judgment, on November 16th, 1867, and 
under its authority a second portion of Cox’s lands were 
sold, and again purchased by Lindsey, on January 6th, 
1868. For these lands Lindsey received the sheriff’s deed 
and went into possession of the same. On the 23d day of 
August, 1866, Cox conveyed the lands above mentioned 
by deed of trust to Shelton, and Shelton, sold the same 
under said deed of trust to Lathan, on August 24th, 1867, 
and on the 30th March, 1868, Lathan conveyed to Shaw 
by quit-claim deed. Under this title Shaw made the pres- 
ent motion. 

From this statement of facts, it appears that Shaw was 
a stranger to the judgment, and had no interest in the 
lands aforesaid at the date of said judgment, or until long 
afterwards. And he asks to have the sale set aside, be- 
cause this judgment was void, and because it had been 
rendered by a Confederate judge. But this is not the law. 
Such a judgment is not void. At the same time it does 
not operate as a lien on the lands of Cox, unless it appears 
that there was an execution issued thereon, and regularly 
kept up, without the lapse of an entire term ; which is not 
pretended.— Martin v. Hewitt, 44 Ala. 418; Moseley v. Tut- 
hill et al., June term, 1871; Irvin v, Armistead, June term, 
1871. The sale, then, did not prejudice Cox’s title, what- 
ever it might be; and he has no reason to complain of it. 
And it is only upon the ground that the sale was irregular 
or fraudulent, and would be injurious to him, that the 
court would be justified in setting it aside.— Mobile Cotton 
Press v. Moore & Maghee, 9 Port. 679 ; McCollum v. Hub- 
bert & Cople, 13 Ala. 239; McCaskill v. Lee, 39 Ala. 131. 
It can not be said that the fier’ facias in this case was im- 
properly executed, or that the sheriff was guilty of any 
mistake, irregularity or fraud prejudicial to Shaw. He 
does not, therefore, bring himself within any of the rea- 
sons which would authorize the court to interfere in his 
behalf. Then the motion was properly refused. 

The judgment of the court below is affirmed at appel- 
lant’s costs. 
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HENRY et Au. vs. PORTER pro amt. 


[BILL IN EQUITY TO DECLARE FUNDS PLACED IN HANDS OF GRATUITOUS BAILEE 
BY HUSBAND THE SEPARATE ESTATE OF THE WIFE AND TO COMPEL PAYMENT 


TO WIFE, «Cc. | 


1. Bank bills, gratuitous bailee of ; what acts do not make liable for depre- 
ciation of, &c.—Where the gratuitous bailee of a naked deposit of bank 
bills deposited them with a person of due credit, who made a general 
deposit of them with a bank of good credit, and when called on to 
return them delivered the proper sum in bills of the same bank, but 
not the identical ones received by him, equity will not hold him 
responsible for the depreciation of the bills on account of the failure of 


the bank which issued them. 

9, Gratuitous bailee; degree of care required of. —Of such a bailee is 
required only that degree of care which every person of common sense, 
though very absent and inattentive, applies to his own affairs. 


ArpraL from Chancery Court of Butler. 
Tried before Hon. Apam C. FELDER. 


B. F. Porter having sold a piece of land to Patterson, 
upon which Abrams claimed a lien, and Patterson refusing 
to pay the purchase-money on that account, one thousand 
dollars of it in bills of the Northern Bank of Alabama was, 
by agreement of the parties, deposited with the appellant, 
Henry, to await the issue of Abrams’ claim. 

The bill was filed in 1861 by the complainant, who was 
the wife of B. F. Porter, to have this money declared her 
separate estate, and to enjoin Henry from paying it to any 
other person; and the proper parties were made defend- 
ants thereto. Iu 1863 an order was made requiring the 
depositary to pay the funds into the court, but no further 
action was taken in this particular until 1866, when another 
order to the same effect was made. In obedience to a cita- 
tion issued upon this last order, which seems to have been 
the first service of any process upon him, Henry paid into 
the court the amount required in the bills specified. The 
complainant then amended her bill by charging that the 
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bills returned were not the identical ones delivered, and 
that they were then greatly depreciated in value. 
The defendant deposited the bills received by him with 
A. G. Henry, who made a general deposit of them with 
(other persons. He was a gratuitous bailee, and did not 
use the funds himself, or mix them with other funds so ag 
to destroy their identity, unless the act of A. G. Henry 
should be imputed to him. He testified for himself that it 
was part of his agreement with B. F. Porter that he should 
be at liberty to redeposit it with A. G. Henry. Porter 
denied this in ap affidavit, but such an ex parte statement 
can not be regarded as evidence to charge Henry. Samuel 
and A. G. Henry were mercantile partners at the time, 
The chancellor found from the proofs that the special 
deposit of one thousand dollars with Samuel Henry wag 
the money and part of the separate estate of complainant, 
and was of par value when deposited with Henry, and that 
the money returned into court by Henry was greatly depre- 
ciated and not the identical money deposited with hin, 
and decreed accordingly that complainant recover of de- 
fendant, Henry, the sum of $1250, it being the amount 
deposited and interest from December 30th, 1866, the date 
of the interlocutory order requiring him to pay over and 
deposit to the register, &c., and all the costs not adjudged 
against the other defendants, and upon satisfaction of the 
decree to have leave to withdraw the deposit made by him 
with the register. Henry appeals (the appeal being in the 
name of all,) and assigns the decree of the chancellor as 
error. 


Hervert & BveL., for appellant. 
Tuos. J. JUDGE and J. A. MInnis, contra. 


(No briefs came into Reporter’s hands.) 


B. F. SAFFOLD, J., (after stating facts as above.) 
in a naked deposit or simple bailment for the ben- 
efit of the bailor alone, but slight care is required 
of the bailee, and he is responsible only for gross 
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negligence. Slight care is that degree of care which every 
person of common sense, though very absent and inatten- 
tive, applies to his own affairs.—1 Parsons on Contracts, 
pp. 570-71. ‘If a mere depository mix money deposited 
with his own funds with the intention of restoring an 
equivalent, and so destroy the identity and individuality of 
the subject matter of the bailment, this would be a user of 
the money which would at once alter the nature and char- 
acter of the bailment, converting it into a loan for use and 
consumption. \ In a bailment by way of mutuum the chat- 
tel bailed becomes the absolute property of the bailee to 
do what he pleases with it.—Ad. on Cont., pp. 52/-43, 

~It is plain that to convert a simple bailment of money 
into a loan, an intention of user should concur with the 
act of the bailee, which, indeed, is shown when the act 
itself excludes a contrary supposition. ‘ Story says, if a 
trustee should mix the trust funds with his own in a com- 
mon account with his banker, he would be deemed to have 
treated the whole as his own, and he would be liable for 
any loss sustained by the banker's insolvency. But if he 
should deposit the money with a banker in good credit, to 
remit it to the proper place by a bill drawn by a person in 
due credit, and the banker or drawer of the bill should 
become bankrupt, he would not be responsible. The true 
rule in cases of this sort is, that where a trustee acts by 
other hands, either from necessity or conformably to the 
common usage of mankind, he is not to be made auswer- 
able for losses.—2 Story’s Eq. Jur. $$ 1269-70. 

A bailment is treated in equity as a trust, but the reason 
seems to be to enable the beneficiary to recover the fund 
which, in law, he might not be able to do on account of 
want of privity in the contract.—2 Story’s Eq. Jur. § 1041. 
It may be deduced, then, in view of the degree of care 
required of a gratuitous bailee, that if he should deposit 
the funds received with a person in due credit, and without 
any intention of restoring an equivalent, he should not be 
held responsible for their depreciation on account of the 
failure of the bank which issued them. Henry would 
have done his whole duty by returning the identical bills. 
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The damage sustained by the complainant is not in conge- 
quence of his action. Equity, with its expansive powers 
of justice, will not apply to such a case the rule governing 
trustees charged with grave responsibilities. 

The decree against the defendant Henry is reversed, and 
the cause remanded. In other respects it is confirmed. 


Nore sy Rerorrer.—At a subsequent day of the term 
appellee, by J. A. Minnis, Esq., applied for a rehearing, 
contending that the proof of a conversion or “user” of the 
money by Samuel Henry was fully made out. As the 
argument in support of the hearing is based solely upon 
questions of fact, it is unnecessary in the view which the 
court took of the facts to refer further to it. The petition 
was responded to as follows : 


SAFFOLD, J.—The only evidence touching the deposit 
made with Samuel Henry is that contained in the deposi- 
tions of Samuel and A. G. Henry, and the writing of B. F. 
Porter set out in Samuel Henry’s testimony. The writing 
does not indicate any greater liability of the depositary 
than he admits. He was not to be responsible for its 
application. When it was settled between Porter and 
Abrams what should be done with the money, Henry was 
to surrender it to the one entitled to receive it. We per- 
ceive no contradiction in the testimony respecting which 
of the Henrys received the money. Samuel was to keep 
it, and it mattered not whether he received it in person or 
by another. He mentions a circumstance which the com- 
plainant might have refuted or corroborated. A_ receipt 
was given for this money. Samuel says it was given by 
A. G. in his name, to whom the money was delivered by 
Porter. Iu the absence of that receipt it might have been 
difficult for the complainant to have established the fact of 
a deposit, but for the testimony of the defendant and A. 
G. Henry. The tenor of that testimony is certainly not 
in favor of the right of the complainant to recover as for 
a user. 

A rehearing is denied. 
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HETHERINGTON vs. HIXON. 
[BILL IN EQUITY TO FORECLOSE MORTGAGE. } 


1. Note already delivered, signing of as surety; when imposes no obliga- 
tion on surety.—The signing of her husband’s note, previously made 
and delivered by him, by a wife, as his surety, does not impose on her 
any obligation which will sustain its subsequent recognition. 

9, Same.—Where a widow gave her note, secured by mortgage, for the 
payment of her deceased husband’s debt, at the instance of the prom- 
isee, the mere fact that his notes were given up to her is not proof of a 
valid consideration. It must be shown that obtaining the notes, as 
something of value, entered into the inducement to her agreement. 

3, Same.—In such a case, loss subsequently sustained on account of a 
failure to file the notes as claims against his insolvent estate, can not 
create a consideration, although the non-claim was in consequence of 
the creditor's belief that he had otherwise secured their payment. 


AppEAL from Chancery Court of Monroe. 
Heard before Hon. CaarLes TURNER. 


The facts are stated in the opinion. 


J. W. Posey, for appellant. 
R. C. Torrey, contra. 


(No briefs came into Reporter’s hands.) 


B. F. SAFFOLD, J.—-The appeal is taken from a decree 
foreclosing a mortgage given to secure the payment of a 
promissory note executed under the following circum- 
stances: Mrs. Hetherington, during her marriage, signed, 
as surety for her husband, a note which had been previ- 
ously made and delivered by him. After his death she 
executed a note for $1,000, the consideration of which was 
this note, and another for about $200, signed by her hus- 
band alone, with the accrued interest on both. After- 
wards, on being pressed to do so by the appellee, Mary 
Hixon, she substituted for this last obligation the note and 
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mortgage, the foundation of this suit, out of which the 
small note, above mentioned, was entirely omitted. The 
said acts of Mrs. Hetherington, as a /eme sole, occurred 
after the appointment of an administrator de bonis non of 
the insolvent estate of her husband under a bond of 
$20,000. The land mortgaged was her separate statutory 
estate. 

Her execution of the note of her husband, as his surety, 
was inoperative, both because she was a /feme covert, and 
it was without consideration. It, therefore, did not impose 
on her any obligation which would sustain its subsequent 
recognition. An illustration of the rule that a moral obli- 
gation does not form a valid consideration for a promise, 
unless the moral duty were once a legal one, is that the 
promise of a widow to pay for money expended at her 
request, or lent to her during her marriage, is void.— 
1 Parsons on Contracts, 361; Wilkinson v. Cheatham, Jan. 
term, 1871. 

The case of Vance v. Wells, 8 Ala. 390, is not an adverse 
authority, because there the consideration and the obliga- 
tion were concurrent. Besides, that decision may be 
referred to the principle of a married woman’s power to 
bind her separate estate, which was destroyed by the law 
of the separate statutory estates of married women.— 
Wilkinson v. Cheatham, supra. 

Mrs. Hetherington entered into this contract about 
five years after her husband’s estate had been declared 
insolvent, and at the solicitation of the complainant, on 
her supposed existing liability. The insolvency of her 
husband’s estate was positive, though not conclusive, evi- 
dence that she did not mean to purchase his notes, while 
the only indication that they were of any value is given 
by the appointment of an administrator de bonis non, un- 
der a bond of $20,000. 

While a note upon an insolvent person or estate may be 
a sufficient consideration for a promise to pay money, yet, 
where it was obtained, not as an inducement to the prom- 
ise, but as a substitution of papers, and at the request of 
the promisee, the mere fact of loss subsequently sustained 
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on account of a failure to file it as a claim against the 
estate can not create a consideration, although the non- 
claim was in consequence of the creditor’s belief that he 
had otherwise secured its payment.—2 Kent’s Com. 465 ; 
Maull v. Vaughn, January term, 1871. 

As a note given for a pre-existing debt is not a payment 
or extinguishment of such debt, unless it was so agreed 
between the parties, and the taking of such a note does 
not even raise the presumption of payment or extinguish- 
ment; so a note given for the debt of another is not a 
purchase of the debt, unless it was so agreed.— Marshall v. 
Marshall's Ex’v, 42 Ala. 149; Mooring v. Mobile Marine 
Dock & Ins. Co., 27 Ala. 254. The complainants can not 
recover unless they can relieve their case from the condi- 
tion of an obligation to pay the debt of another without 
an original concurrent consideration agreed to by the par- 
ties at the time. 

The decree is reversed and the cause remanded. 


CRAWFORD vs. TYSON, Apw’r. 


{ APPEAL FROM ORDER REMOVING EXECUTOR. ] 


1. Statutes ; what must be construed in pari materia.—The statute upon 
the removal of executors and administrators is pari materia, and mus 
be construed together as one law. 

Executor, when may be removed without written application.—Upon the 
removal of an executor or administrator from this State, the judge of 
probate of the county in which the letters testamentary have been 
granted, may, for this cause, proceed to remove him from his office of 
such executor or administrator, under § 2029 of the Revised Code, 
without an application in writing therefor. 


3. Exeeutor, non-resident of the State; how may be notified of proceedings 


to remove him.—In such a proceeding, such non-resident executor or 
administrator may be notified by publication, under § 2022 of the Re- 
vised Code, of the proceedings against him, and a removal upon such 
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notice by publication is not void for want of sufficient notice. Publi- 
cation is a proper mode of service of citation against a non-resident,— 
Revised Code, § 2022. 


AppEAL from Probate Court of Lowndes. 
Tried before Hon. J. V. McDurFrFtz. 


The facts are sufficiently stated in the opinion. 


CLEMENTS, Gitcurist & Coor, for appellant. 
Stone, CLtorron & CLANTON, contra. 


PETERS, J.—This is an application of Charles A, 
Crawford, one of the heirs and legatees of Alfred Craw- 
ford, deceased, by petition to the judge of the probate 
of Lowndes county, to set aside a decree of said court 
removing William H. Crawford from the executorship of 
the estate of said Alfred Crawford, deceased. It does not 
appear that said decree was rendered on proceedings “ in- 
stituted by any creditor, legatee, devisee, heir, distributee, or 
by any co-executor, co-administrator, or the sureties, or 
any of them.’—Rev. Code, § 2019. But it was instituted 
by the judge of probate himself upon the ground that 
said William H. Crawford, said executor, had removed 
from this State after his appointment as such, and had 
failed to make settlement of his said administration of 
said estate. The order or decree of removal recites that— 
“Tt being shown to the court that William H. Crawford, 
the executor, named in the will of Alfred Crawford, de- 
ceased, and who qualified as such, has removed from the 
State of Alabama and become a resident of the State of 
Texas, and that the said William H. Crawford has failed 
to make settlement of his said administration of said 
estate, and notice having been given of this proceeding for 
three weeks, by weekly insertions in the ‘ Haynesville Ex- 
aminer,’ a newspaper published in Haynesville in said coun- 
ty of Lowndes, dc.” On this notice the removal was made. 
There was no citation issued to said executor to appear 
and answer the application for removal, or to show cause 
why said executor should not be removed. At the hearing 
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it was proven to the satisfaction of the court that said ex- 
ecutor had removed from the State of Alabama and become 
a resident of the State of Texas, “in which last named 
State he still resides.” He was then removed, and Tyson, 
the general administrator of the county, was appointed 
administrator de bonis non of said estate in his stead. The 
court refused to set aside said order or decree of removal, 
and the plaintiff in the motion appeals to this court. 

The statute upon the subject of the removal of execu- 
tors and administrator must be taken as a whole and con- 
strued together as one law. Itisallin pari materia. Such 
is the rule of construction for such statutes.—Bac. Abr. 
statutes 1,3. The Revised Code declares, that “whenever 
the judge of probate has reason to believe that any just 
ground or cause of removal exists, or that an additional 
bond should be required of an executor or administrator, 
such judge may cause a citation to be served on him, 
requiring him to appear on a day therein named, five days 
after service thereof, and show cause why he should not be 
removed or give additional bond, as the case may be.”— 
Revised Code, § 2029. This statute clearly gives the judge 
of probate authority to proceed without an application in 
writing when the facts are such as may justify him to pro- 
ceed. This is the rational meaning of the language used. 
It is true that it also indicates the mode of procedure. 
But if the court is confined to the mode there indicated, 
in many instances, the judge might not be able to dis- 
charge the important duty thus conferred upon him. The 
language of the section is, that the judge, upon the exist- 
ence of the proper state of facts, “may cause the citation 
to be served on” the delinquent executor or administrator. 
This does not seem to exclude all other modes of citation, 
particularly when it is construed in connection with sec- 
tions 2021 and 2022 of the same act. The latter section 
prescribes that, “If such executor or administrator is not 
an inhabitant of the State or is ahsent therefrom, upon 
such fact being shown, by proof satisfactory to the judge, 
he must direct notice of such application to be given by 
publication in some newspaper, published in the county, 








302 FORTY-SIXTH ALABAMA. 
Bryant v. The State. 





————__ 





for three successive weeks.” —Revised Code, § 2022. Un- 
der this section of the Code, the judge acted, in giving the 
notice in the proceedings under discussion. I think the 
purpose and language of the whole statute justified him in 
doing so. This was a legal mode of service of citation. 
Non-residence was a sufficient cause of removal.—Revised 
Code, § 2017. This existed and justified the action of the 
court. And the only means of giving the executor notice 
was by publication. The order of removal was then not a 
void decree. All was done, that could be done, to bring 
the executor into court, and his removal was clearly justi- 
fied by the facts. And had he been notified he would not 
have been retained. After his removal from the State he 
was not competent for the office of executor in this State.— 
Revised Code, § 1975. He, therefore, has no reason to 
complain. The removal is error without injury, if error 
at all, as to him. 

The action of the court below is free from error. Its 
judgment is therefore affirmed, at appellant’s costs. 





BRYANT vs. THE STATE. 
[INDICTMENT FOR RETAILING WITHOUT LICENSE. ] 


1. Carrying on business of retailer ; what does not constitute.—An indiet- 
ment under § 111 of the Revenue Act of 1268, for being engaged in or 
carrying on the business of a retailer in spirituous liquors, &c., without 
license, is not sustained by evidence of a single sale of three pints of 
whisky by the defendant, who was a farmer and carpenter, without 
proof also of intention. 


AppEAL from Circuit Court of Henry. 
Tried before Hon. J. McCater WILEY. 


The facts appear in the opinion. 
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Seats & Woop, for appellant.—The indictment is framed 
under the revenue law of 1868. It is insufficient in not 
averring that the business was engaged in since the third 
Monday in March, 1869, § 111 of revenue law of 1868, 
(Acts 1868, p. 330.) 

2. The proof shows that the whisky was sold on only 
one occasion, and that selling whisky was not the vocation 
of the defendant. No conviction could be had upon this 
testimony.—See Moore v. The State, 16 Ala.; Carter v. The 
State, 44 Ala., and cases there cited. 


ATTORNEY-GENERAL, contra. 


B. F. SAFFOLD, J.—The appellant was indicted 
under § 111 of the revenue act of 1868, for being engaged - 
in or carrying on the business of a retailer in spirituous, 
vinous or malt liquors, without having paid for and taken 
out a license to engage in and carry on said business, and 
was convicted. 

The proof was that he was a farmer and carpenter, 
and that on one occasion, only, he had sold three 
half pints of whisky. He had not obtained any li- 
cense. The offense charged is altogether different from 
that described in Revised Code, § 3618. A retail dealer 
in liquors is one who sells in less quantities than a quart. 
§ 112, 4 Revenue Act, 1868. But one act of selling would 
not constitute engaging in or carrying on the business, 
unless an intention to do so concurred with it. Such an 
intention was not shown in this case, but rather the con- 
trary. The charge of the court was therefore erroneous. 
Carter v. The State, 44 Ala. 29. 

The judgment and sentence of the court below are re- 
versed and the cause remanded. 
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SIMMONS vs. FIELDER & SESSIONS. 


[ATTACHMENT FOR RENT BY ASSIGNEE OF LANDLORD AGAINST SUB-TENANT, | 


1. Lien on crop for rent, when vendee has.—The purchaser of rented land 
who takes an assignment of the contract of rent, has a lien on all the 
crops grown on the rented land for the current year, by whomsoever 
made, whether by tenant or under-tenant. 

2. Same; how enforced. —This lien may be enforced by process of attach- 
ment against the tenant, when the covenant or agreement of lease runs 
with the land, or when the lease has been assigned to the purchaser. 

3. Same; when can not be enforced.—But it can not be enforced against 
the under-tenant by suit against him, founded on the contract of rent 
made by the tenant with the landlord before the sale. 

4. Same; how enforced by vendee against under-tenant.—If the under- 
tenant is sued, he must be proceeded against on his contract with the 
tenant, and the purchaser must show that the same has been trans- 
ferred or assigned to him. It does not pass by operation of law upon: 
the sale of the premises to the purchaser. 


Apprat from Circuit Court of Bullock. 
Tried before Hon. J. McCaLtes WILEY. 


This is is an action for rent, commenced by attachment, 
in the names of the assignees of the landlord against the 
under-tenant of the lessees. The gacts may be briefly 
stated as follows: In December, 1866, Briers, the owner 
of a tract of land in this State, rented the same to Scott 
& Sanders for one year, by contract in writing. And Scott 
& Sanders sub-let a part of the same land to Simmons, the 
appellant, who was the defendant in attachment in the 
court below. After this, and before the termination of the 
year for which Scott & Sanders had rented said land, 
Briers sold said land to Fielder & Sessions, and assigned 
to them the contract of Scott & Sanders for the payment 
of the rent to him, as above said. But there was nothing 
done as to the contract of Simmons for payment of the 
rent on the land sub-let to him by Scott & Sanders. So 
far as the proofs show, this was left as it was made. Scott 
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& Sanders were not sued in this action, and there was no 
evidence that Simmons’ contract for rent had been assigned 
or transferred to the plaintiffs below. On the trial there 
was a judgment against Simmons for $189.08, beside costs. 
From this judgment Simmons appeals to this court. 


Srong, CLopron & CLanToN, for appellants. 
Woop & SEaxs, and ARRINGTON, contra. 


(No briefs came into the hands of the Reporter.) 


PETERS, J.—At common law, the rights and liabilities 
of landlord and tenant are not confined to the immediate 
parties to the contract of lease; but they attach to the 
persons to whom the estate may be transmitted or who 
may succeed to the possession of the premises, either as 
landlord or tenant. This rests upon the principle of the 
privity of estate, which is incident to the relation of land- 
lord and tenant. It is said that the land itself is the prin- 
cipal debtor, and the owner is the creditor, and the agree- 
ment to pay rent is a mere incident of this relation. The 
liability to pay rent, therefore, follows the land, upon which 
it is chargeable, into the hands of the assignee; and he 
takes the land with all the advantages to be derived from 
the agreement of the grantor concerning it, and he assumes 
all the burdens resulting from the covenants or agreements 
of the grantee.— Van Renssalaer v. Bonesteel, 24 Barb. 365 ; 
Norman v, Wells, 17 Wend. 145; Taylor, Landlord and 
Tenant, §§ 260, 261. But this rule only applies to parties 
who are the landlord and the tenant. But it does not 


* apply to an under-tenant, or the tenant of a tenant. The 


under-tenant incurs no responsibility to the landlord of the 
tenant, except that imposed by the statute of “attachment 
for rent ;’ which makes all the crops grown on rented land 
liable for the rent for the current year. This liability may 
be enforced by attachment or by execution against the 
tenant. But neither the tenant nor the under-tenant is 
subject to be sued, except on his own contract. Generally, 
the tenant’s contract passes by operation of law to the 
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assignee of the land, and suit may be instituted on it by 
the assignee of the land against the tenant for this reason, 
But this is not the case with the contract of the under- 
tenant. There is no privity of contract between the under- 
tenant and the landlord of the tenant or his assignee, 
And before the landlord can sue the under-tenant on his 
contract of rent, it must be transferred or assigned to him 
by the tenant, so as to make him the party really inter- 
ested therein.—Rev. Code, $§ 1838, 2523, 2961; Taylor, 
Landlord and Tenant, § 448; Quackenboss v. Clark, 12 
Wend. 555; Webb v. Russell, 3 Tenn. R. 393; Demarest v. 
Willard, 8 Conn. 206; 1 Saunders, 140a; Henley v. Bush, 
33 Ala. 636. 

Notwithstanding this, there can be no doubt that the 
landlord or his assignee, who stands in his shoes, has a lien 
on all the crop grown on rented land, for rent, for the cur- 
rent year, whether such crops are made by the tenant or 
the under-tenant or by a trespasser, and he is entitled to 
process of attachment for the recovery of the same. But 
the attachment must be issued against the tenant, and not 
against the under-tenant, unless the contract for rent of 
the under-tenant has been assigned or transferred to the 
plaintiff—Rev. Code, $$ 2961, 2963, 1838; Givens v. Eas- 
ley, 17 Ala. 385; Hadden’s Ex’r v. Powell, 17 Ala. 314; 
S. C. 21 Ala. 745. 

The evidence offered to the jury, on the trial below, does 
not prove the case alleged in the complaint. The court 
therefore erred in charging the jury, if they believed the 
evidence, they must find for the plaintiffs. The charge 
should have been just the reverse. 

Let the judgment of the court below be reversed and 
the cause remanded. 
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CLARK vs. THE STATE. 


[TRIAL OF DEFENDANT IN CIRCUIT COURT, ON STATEMENT BY SOLICITOR, AFTER 
DEMAND FOR TRIAL BY JURY MADE IN THE COUNTY COURT. ] 


1. Indictment ; when necessary for trial of misdemeanors transferred from 
county court to circuit court.—Where a defendant, charged with a 
misdemeanor before the county court, demands a trial by jury, he is 
entitled to have the trial of the case transferred to the circuit or city 
court, and can then only be tried by indictment. 

9, Charge to jury; what erroneous.—Where all the evidence is set out, and 
‘there is no proof of venue, it is error to refuse to charge the jury “that 
even if they believe the evidence they can not find the defendant guilty.” 
Such a refusal ignores the necessity of proof of venue. 


AppraL from Circuit Court of Barbour. 
Tried before Hon. J. McCates WILEY. 


The facts appear in the opinion. 


Joun A. Foster, for appellant. 
Joun W. A. Sanrorp, Attorney-General, contra. 


PETERS, J.—The appellant, said Clark, was arrested on 
a charge of assault and battery, and brought before the 
county court of Barbour county for trial, at the January 
term of said court in 1871. On being arraigned the accused 
demanded a trial by jury ; and, thereupon, he entered into 
bond, as required by law, for his appearance at the next 
term of the circuit court of said county of Barbour, to 
answer said charge.—(Rev. Code, §§ 4031, 4017.) 

The accused appeared in the circuit court as required by 
his bond, when he was put upon his trial, on a charge in 
the following language—that is to say: 

“The State of Alabama, In the Cireuit Court, 

Barbour county. Spring term, 1871. 


Brought from the County court. 
The State of Alabama, by its solicitor, complains of 
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Berry Clark, that within twelve months before the com. 
mencement of this prosecution he did assault and beat 
James Sims, against the peace and dignity of the State of 


Alabama. 
A. V. Leg, 


Solicitor of Barbour county.” 


To this charge, thus made, the accused pleaded not 
guilty, and was tried by a jury, and convicted and fined 
twenty-five dollars. And a judgment was thereupon ren. 
dered, as required by law. From this judgment the accused 
appeals to this court. 

On the trial in the circuit court, there was a bill of excep- 
tions taken by the defendant below. From this it appears 
that there was no indictment found by the grand jury 
against the defendant in the court below, and that he was 
tried, without objection, on the statement made by the 
solicitor as above quoted. The trial was by a jury. On 
the trial the proceedings had before the county court were 
read by the solicitor for the State to the jury without objec- 
tion, and “the State then proved that the defendant assault- 
ed and beat James Sims as charged in the statement of the 
cause of complaint signed by the solicitor.” This was all 
the evidence. And upon this the defendant moved the 
court to charge the jury, in writing, that even if they believed 
the evidence they must find the defendant not guilty.” 
This charge the court refused and the defendant excepted. 

It appears from this proceeding, that the defendant was 
convicted in the court below upon a charge of assault and 
battery without indictment. ‘This may be done when there 
is an appeal from a judgment of conviction on a trial in 
the county court.—(Rev. Code, §§ 4054, 4031.) Butif there 
is no conviction in the county court and no appeal from 
such conviction to the circuit court, this cannot be done. 

The constitution of the State forbids that any person shall 
“be deprived of his life, liberty or property, but by due 
process of law.” —Const. art.1,§ 8.) “Due process of law,” 
means according to the law of the land.—(3 Story Const. 
264, 661; Murry’s Lessee v. Hoboken Land & Insp. Co. 18 
How. 272; 2 Inst. 50, 276.) The law only authorizes the 
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county court, in the event that the accused demands a trial 
by jury, to bind him over to answer the charge in the city 
or circuit court of the county,—(Rev. Cote, § 4047.) “All 
felonies, and all misdemeanors originally prosecuted in the 
circuit or city court are indictable offenses.” —(Rev. Code, 
$4108) Indictment, then, is the only legal mode of pro- 
ceeding, in such a case as this, in the circuit court. That 
court cannot proceed to apply the law in any other man- 
ner.—(Const. Ala. AA. 1,§ 9.) A judgment in a criminal 
prosecution, except in trials before the county court, or on 
appeals from convictions in the county court, may be ar- 
rested, because the charge has not been made by indict- 
ment found by the grand jury.—Rev. Code, § 4:46.) Here 
the charge was not made by indictment found by a grand 
jury as required by law. A conviction,on such an indict- 
ment is erroneous.—(Comy. Dig. Indictment N.) 

The bill of exceptions sets out all the evidence, and 
neither in it or in the record is there any allegation or proof 
of venue in this case. The refusal to charge the jury that 
“even if they believed the evidence they could not find the 
defendant guilty,” was erroneous, because it ignored the 
necessity of the proof of venue.—(Brown v, The State, 27 
Ala. 47; Sweeney v. The State, 28 Ala. 48; Spaight v. The 
State, 29 Ala. 32.) The proof does not show that the 
offense was committed in the county or district in which 
the trial was had. This is necessary.— (Const. Alabama, 
art, 1, § 8.) 

Let the judgment of the court below be reversed and the 
cause remanded. But the appellant, said Berry Clark, will 
be held in custody until discharged by due course of law. 


[Nore sy Reporrer.—On the authority of this case, the 
judgment iv the case of McGawin v. The State, was reversed 
and cause remanded, Kc. | 
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Berry Clark, that within twelve months before the com. 
mencement of this prosecution he did assault and beat 
James Sims, against the peace and dignity of the State of 


Alabama. 
A. V. Lrg, 


Solicitor of Barbour county.” 


To this charge, thus made, the accused pleaded not 
guilty, and was tried by a jury, and convicted and fined 
twenty-five dollars. And a judgment was thereupon ren. 
dered, as required by law. From this judgment the accused 
appeals to this court. 

On the trial in the circuit court, there was a bill of excep. 
tions taken by the defendant below. From this it appears 
that there was no indictment found by the grand jury 
against the defendant in the court below, and that he was 
tried, without objection, on the statement made by the 
solicitor as above quoted. The trial was by a jury. On 
the trial the proceedings had before the county court were 
read by the solicitor for the State to the jury without objec- 
tion, and “the State then proved that the defendant assault- 
ed and beat James Sims as charged in the statement of the 
cause of complaint signed by the solicitor.” This was all 
the evidence. And upon this the defendant moved the 
court to charge the jury, in writing, that even if they believed 
the evidence they must find the defendant not guilty.” 
This charge the court refused and the defendant excepted. 

It appears from this proceeding, that the defendant was 
convicted in the court below upon a charge of assault and 
battery without indictment. ‘This may be done when there 
is an appeal from a judgment of conviction on a trial in 
the county court.—(Rev. Code, $§ 4054, 4031.) Butif there 
is no conviction in the county court and no appeal from 
such conviction to the circuit court, this cannot be done. 
The constitution of the State forbids that any person shall 
“be deprived of his life, liberty or property, but by due 
process of law.” —Const. art. 1,§ 8.) “Due process of law,” 
means according to the law of the land.—(s Story Const. 
264, 661; Murry’s Lessee v. Hoboken Land & Insp. Co. 18 
How. 272; 2 Inst. 50, 276.) The law only authorizes the 
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county court, in the event that the accused demands a trial 
by jury, to bind him over to answer the charge in the city 
or circuit court of the county.—(Rev. Cotle, § 4047.) “All 
felonies, and all misdemeanors originally prosecuted in the 
circuit or city court are indictable offenses.”—(Rev. Code, 
$4108) Indictment, then, is the only legal mode of pro- 
ceeding, in such a case as this, in the circuit court. That 
court cannot proceed to apply the law in any other man- 
ner.—(Const. Ala. AA. 1,§ 9.) A judgment in a criminal 
prosecution, except in trials before the county court, or on 
appeals from convictions in the county court, may be ar- 
rested, because the charge has not been made by indict- 
ment found by the grand jury.—Rev. Code, § 4:46.) Here 
the charge was not made by indictment found by a grand 
jury as required by law. A conviction on such an indict- 
ment is erroneous.—(Comy. Dig. Indictment N.) 

The bill of exceptions sets out all the evidence, and 
neither in it or in the record is there any allegation or proof 
of venue in this case. The refusal to charge the jury that 
“even if they believed the evidence they could not find the 
defendant guilty,” was erroneous, because it ignored the 
necessity of the proof of venue.—(Brown v, The State, 27 
Ala. 47; Sweeney v. The State, 28 Ala. 48; Spaight v. The 
State, 29 Ala. 32.) The proof does not show that the 
offense was committed in the county or district in which 
the trial was had. This is necessary.— (Const. Alabama, 
art, 1, § 8.) 

Let the judgment of the court below be reversed and the 
cause remanded. But the appellant, said Berry Clark, will 
be held in custody until discharged by due course of law. 


{Nore py Reporrer.—On the authority of this case, the 
judgment iv the case of MceGawin v. The State, was reversed 
and cause remanded, Kc. | 
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LEHMAN BROTHERS vs. SKELTON. 


[ACTION TO RECOVER STORAGE OF COTTON.] 


1. Cotton stored in warehouse ; purchaser of, for what storage liable ~, 
purchaser of cotton stored at a warehouse is personally liable for the 
storage accrued during his ownership, though such ownership be un- 
known to the warehouseman. But he is not liable for storage charges 
accrued prior to that time, unless there is an agreement to that effect, 


AprEaL from Circuit Court of Montgomery. 
Tried before Hon. J. Q. Smira. 


THis was an action brought by appellee against appel- 
lant, in the year 1866, to recover storage on nineteen bales 
of cotton from Ist of February, 1862, to 5th of April, 1565, 
The appellee was lessee of a warehouse in Tuskaloosa, Ala- 
bama, from Ist February, 1862, to lst April, 1865, and in 
February, 1862, persons other than the defendauts (appel- 
lants) stored the cotton with him, and he kept it stored 
from that time until the 5th of April, 1865, when both the 
warehouse and cotton were burned by the United States 
troops. At the time of receiving the cotton, appellee gave 
the persons who stored it, receipts therefor. The terms of 
these receipts were, in substance, that the cotton was on 
storage with the appellee, subject to the order of the per- 
son to whom the receipt was first delivered by the appellee, 
or subject to the order of the bearer of the receipt, on 
payment of the customary warehouse charges and all ad- 
vances. 

The appellants were owners of the cotton, and held the 
receipts therefor at the time the warehouse and cotton were 
destroyed, but at what time or in what manner they be- 
came the owners is not shown; their ownership was not 
known to appellee until some time after the destruction of 
the cotton, when appellants sent an agent to look after it, 
who showed the receipts for the cotton and asked its de- 
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When the account was presented to appellants they de- 
clined to pay, “as they were warehousemen themselves, 
and being largely interested, wished to test the question, 
whether the cotton itself was alone bound for storage, or 
whether the owner was bound.” It was proved that the 
charge for storage was reasonable, &c. 

The court charged the jury, in substance, that if they 
believed that the cotton was stored |as hereinbefore set 
out] and that the charge for storage was reasonable, &c., 
they must find for the plaintiff, and that the destruction of 
the cotton by fire after the account accrued could not affect 
the plaintiff’s right to recover. 

To the giving of this charge, the defendant excepted, as 
also to the refusal of the court to give the following 
charges, asked in writing : 

“If the jury believe, from the evidence, that all the cot- 
ton stored, for the storage of which the plaintiff seeks a 
recovery in this action, belonged to other persons than 
the defendants at the time it was stored with the plaintiff, 
and that none of said cotton belonged to defendants when 
it was stored with the plaintiff, and that none of said cot- 
ton was received on storage by the plaintiff from defend- 
ant, and that all of said cotton was received on storage 
from persons other than the defendants, and these persons 
were, at the time of the storage with plaintiff, owners of 
the cotton, and if defendants have never made any promise 
to pay plaintiff for the storage of any of said cotton,—then 
the jury should find for the defendants.” 2d. “ The plain- 
tiff can not recover of defendant any storage which accrued 
before they became the owners of the cotton on which the 
storage did accrue, unless defendants either stored the cot- 
ton with the plaintiff, or promised to pay storage to the 
plaintiff.” 3d. “If the jury believe the evidence, they 
should find for the defendants.” 

The jury found a verdict in favor of the appellee (plain- 
tiff) for the amount of the account and interest, and judg- 
ment was rendered accordingly. 


MCE, SEMPLE & GOLDTHWAITE, for appellants. 
A. B. Critmeraty, and M. D. Grananm, contra. 
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B. F. SAFFOLD, J.—Is the purchaser of cotton stored 
in a warehouse by the vendor, which he suffers to remain 
there after his purchase, personally liable for the storage 
due thereon, there being no express promise on his part to 
pay, and the warehouseman not even knowing that he wag 
the owner until he demanded the cotton ? 

There is undoubtedly an implied promise on the part of 
the owner of property, which is on storage with his know- 
ledge and consent, to pay a reasonable storage. He knows 
that the service is not gratuitous, and he expects to enforce 
against the warehouseman any liability he may incur for 
damages. He accepts the service when rendered, and re- 
tains the benefit.—1 Parsons on Contracts, 405. 

The defendants are not liable for the storage accrued 
prior to their purchase, unless there was an agreement to 
that effect. There is no virtue in a mere sale of property, 
though there be a lien upon it, capable of transferring the 
personal indebtedness of the vendor to the purchaser. 

There is nothing in the transcript tending to show 
whether the recovery was for a longer time than the owner- 
ship of the defendants. 

The judgment is affirmed. 











EX PARTE BOTTOMS. 
[APPLICATION FOR MANDAMUS. ] 


1. Mandamus ; when will not be granted.—After the circuit court has heard 
a motion to quash an attachment, and to strike the same from the 
docket, because the affidavit does not disclose any cause of action, or 
a cause of action, for which an attachment is authorized to be issued, 
and also because the action is discontinued, and after argument, Xc., 
overrules the motion and enters judgment accordingly, a mandamus 
will not be issued to compel said court to grant said motion—the reme- 
dy, for any error of the court in overruling the motion, is by appeal, 
after final judgment, and not by mandamus 








&EsGe si 


of 
W- 
Ng 
ce 
or 
B= 





JUNE TERM, 1871. 313 


Ex parte Bottoms. 











This was an application to this court by the petitioner, 
Burrell Bottoms, for a mandamus or other appropriate writ 
to compel the circuit court of Barbour, Hon. J. McCaleb 
Wiley, judge presiding, to grant a motion made in that 
court and overruled, to quash the attachment issued in the 
cause of Fussell v. Bottoms, and to strike the cause from 
the docket, on the ground that the action had been discon- 
tinued, and because the affidavit for attachment did not 


disclose any cause of action for which an attachment could 


lawfully issue. 

From the bill of exceptions it appears that Russell made 
two affidavits for the issuance of the attachment, both on 
the same day, to-wit: the 18th day of November, 1865, 
and the second being referred to in the first as a special affi- 
davit, and before the attachment issued. This last affidavit 
states in substance, that Burrell Bottom is justly indebted 
to him, &c.. in the sum of $600, as damages for breach of 
two contracts, as follows: that on 21st day of January, 1869, 
said Russell purchased of Bottoms 5,000 lbs. of seed cotton 
and paid Bottoms therefor $650, and in consideration of 
said payment Bottoms executed a written agreement ac- 
knowledging the sale and payment and his obligation to 
deliver said cotton to Russell at any time between 21st Jan- 
uary, i865, and the 25th of December, 1865, and has refused 
to deliver any of said cotton or any part thereof, but has 
fraudulently disposed of the same. Then follows the same 
allegation as to a similar contract, purchase and payment 
for 5,250 lbs. of seed cotton to be delivered on the 25th of 
December, 1864, of which 5,196 lbs. have been delivered, 
and that said Bottoms refused, after demand, to deliver the 
balance of the cotton, 54 lbs., but sold it to these persons, 
and has fraudulently disposed of the same. Then the affi- 
davit goes on to state—“‘and the said Wm. M. Russell avers 
that by the breach of the two agreements before stated and 
the fraudulent disposition of said cotton, he is damaged to 
said sum of $600.” The affidavit contained the usual re- 
quirements of the statutes, that the attachment was not sued 
out for the purpose of harrassing or vexing the defendant, &c. 
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This attachment was levied on certain personal property of 
Bottoms, on the 20th of November, 1865, at which date 
the cause was entered on the appearance docket of the 
spring term 1866, when John Bottoms interposed a claim, 
&c., which was duly returned and entered on the appear- 
ance docket of the spring term 1866. And neither were 
entered on any other docket until the spring term 1866, 
and the only entry then upon any of the dockets was upon 
the trial docket, as follows: 

“William M. Russell 

10624. VS. 
Burrell Bottoms, def’t. 
John Bottoms, claimant.” 


This entry was continued in the same number and car- 
ried forward on the trial docket for every term thereafter 
until the January term 1865, when there was a trial of the 
right of property and a verdict for claimant, which was set 
aside and a new trial granted. These proceedings were 
entered in short form by the judge opposite the entry on 
the docket. Up to that time no complaint had been filed 
and no other entry made on the minutes or on any docket 
of the court, except as above stated, and no judgment had 
been ebtained against either said Burrell or said John Bot- 
toms. At the fall term 1870, the motion of the defendant 
theretofore regularly made and continued to quash said 
attachment and repudiate the cause and to strike the same 
from the docket for the reasons already mentioned , came 
on to be heard and was overruled, and defendant excepted. 
The defendant, Burrell Bottoms, then moved the court to 
dismiss the cause, because no complaint had been filed in 
the case either before or after the return of said attach- 
ment. On motion of plaintiff, leave was then given him to 
file a complaint, and thereupon the court overruled the 
motion to dismiss the cause, and Bottoms excepted. 


SamveEL F. Rice and Jere. N. WiLi1aMs, pro motion — 
Whenever there is a wrongful refusal of a circuit court to 
dismiss a suit, mandamus is the remedy, unless and until 
_ final judgment has been rendered therein. After final 
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judgment, appeal or writ of error is the remedy ; and man- 
damus is not, because “the final judgment in the suit can 
not be reversed by mandamus, nor on an application for 
mandamus. ‘This is fully settled by this court and by 
the supreme court of the United States.— Steamboat Em- 
pire v. Alabama Coal Mining Company, 29 Ala. Rep. 698 ; 
Gordon v. Langest, 16 Peters, 97. 

If, before final judgment, mandamus will lie for the refu- 
sal of the circuit court to dismiss a suit for want of security 
for costs, a fortiori, mandamus will lie for the refusal of 
such court to dismiss a suit for want of jurisdiction, or for 
any other legal cause of dismissal. If the law were other- 
wise, there would be great oppression to private suitors as 
well as great detriment to the public in the accumulation 
of costs aad expenses, and in the consumption of the time 
of the courts and jurors and people. 

By section 5 of article 6 of our State constitution, the 
circuit court has jurisdiction “in civil cases only, when the 
matter or sum in controversy exceeds fifty dollars.” An 
original attachment is unknown to the common law, and 
the mere creature of our statute, The statute (Revised 
Code, § 227) does not authorize or permit such attach- 
ment before the maturity of the demand, but “iu one class 
of cases”; and that is when it is sued out “to enforce the 
collection of a debt. In all other cases, a right of action 
must have accrued, by the terms of the contract, or the 
nature of the transaction itself, before the right to an attach- 
ment to enforce any demand arising therefrom, can exist.” 
Bozeman v. Rose, 40 Ala. R. 217, 218. 

In defiance and contempt of this provision of the consti- 
tution and of this clear law, the attachment here com- 
plained of was issued to enforce a demand, not for “a debt,” 
but for damages claimed to result from the breach of two 
contracts to deliver cotton ; it was issued before there was 
any breach of one of the contracts, and at a time when only 
about five dollars worth of the cotton embraced by the 
other contract remained undelivered or due. These facts 
are shown in plaintiffs own affidavits, which refer to each 
other and must be construed together and as one. And 
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as these facts thus are admitted by plaintiffs, no plea wag 
necessary to re-assert them; but the motion to quash and 
dismiss was proper.—J/cLeod v. Reid & Co., 20 Ala. R. 576, 


SHorrTer, Seats & CocHRAy, contra. 


PECK, C. J.—In the case of Lx Parte Robins, 29th Ala. 
71, it is decided that a suit commenced by attachment, by 
a non-resident, is within the statute, Revised Code, § 2802, 
which requires security for the costs to “be endorsed on the 
complaint, or lodged with the clerk, previous to the issue 
of the summons,’—and the same case decides that, “if the 
circuit court refuses, on motion, to dismiss a suit brought * 
by a non-resident, without first giving security for the costs, 
mandamus lies to compel its dismissal.” 

We apprehend that decision would not have been made 
if the statute had not declared, that a suit commenced by 
a non-resident, without giving security for the costs, must 
be dismissed on motion.” 

The statute provides how the suit is to be dismissed, to- 
wit: by motion. The defendant, therefore, is entitled to 
have it disposed of in that way. The defendant need not 
plead the matter in abatement, or if his motion to dismiss 
is overruled, wait to have the error corrected, after final 
judgment, as we think he would have to do if the statute 
did not expressly require the suit to be dismissed on mo- 
tion. The statute providing not only what judgment shall 
be rendered, but also how it shall be rendered, to-wit: on 
motion, the defendant is entitled to the benefit of the stat- 
ute in the way provided, and if it is denied in that way we 
know of uo adequate remedy but mandamus. If he should 
be compelled to wait till final judgment, and then seek a 
remedy by appeal, he would not only be delayed in his 
remedy, but would altogether be denied the remedy given 
by the statute. 

Ordinarily, a judicial error cannot be corrected by writ 
of mandamus. That writ is the appropriate writ to compel 
subordinate courts to proceed and determine causes before 
them, but it does lie to compel a judicial tribunal to render 
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any particular judgment or to set aside a decision already 
made.—Lx parte Koon et al., 1 Denio, 644; Moses on Man- 
damus, 36. 

The original proceedings upon which this application is 
based, were commenced by an attachment in favor of W. 
M. Russell against Burrell Bottoms, issued by a circuit 
judge on the first day of November, 1865, returnable to his 
court, and two days afterwards was levied on the property 
of the defendant, Burrell Bottoms, the petitioner in this 
behalf. Five years afterwards, at the fall term of the circuit 
court, 1870, the bill of exceptions taken in that case, states 
that the motion of the defendant, theretofore regularly 
made and continued, to quash said attachment and repu- 
diate the cause, and to strike the same from the docket for 
want of jurisdiction in the court of the cause, apparent on 
the face of the affidavits and attachment, and because said 
cause was discontinued, even if the court had jurisdiction 
of it, came on to be heard, and after argumeht by the parties 
the court overruled said motion and the defendant except- 
ed, &e. After said motion was thus overruled, said Burrell 
Bottoms, on his petition, applied to this court at the last 
term for a mandamus to compel said circuit court to grant 
said motion to quash said attachment and to repudiate said 
cause.and to strike the same from the docket, &e. 

If it be conceded that said judgment overruling said 
motion is erroneous, the error cannot be corrected by the 
writ of mandamus; the remedy is by appeal, after final 
judgment in the cause. In denying a mandamus it is not 
necessary to decide whether the motion should or should 
not have been granted, or whether the facts stated in the 
affidavits disclose any cause of action, or if they do, that it 
is such a cause of action as authorized the process of attach- 
ment; but, it seems to us, the affidavits, although very in- 
artificially drawn, if true, show not only a good cause of 
action, but a good cause for the attachment. They state 
that the plaintiff in the attachment, had bought certain 
cotton of the defendant, the petitioner, and at the time of 
the purchase paid him the price in money, and by the 
agreement of the parties the vendor was to deliver the 
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cotton by a certain future day, and that before that day he 
sold the cotton to a third person. This conduct of the 
vendor authorized the vendee to rescind the contract and 
treat the same as at an end, and to sue presently to recover 
back the money. He was not obliged to wait until the day 
the cotton was by the agreement to be delivered.—2 Par. 
sons on Contracts, 666-67 and noteec. Said affidavits also 
state that said Burrell Bottoms had fraudulently disposed 
of his property, and that an attachment was not sued out 
for the purpose of vexing or harrassing said Burrell Bot- 
toms, &c. These statements we think clearly entitled the 
vendee to the aid of an attachment. If the said affidavits 
are defective in form, § 2990 of the Revised Code permits 
their amendment. For these reasons the application for 
a mandamus must be denied, at petitioner’s cost. 





MARSHALL vs. HOWELL ert At. 


[BILL IN EQUITY TO FORECLOSE MORTGAGE. } 


1. Answer required and made under oath; what not overcome by.—The 
answer of a defendant to a bill in chancery when required on oath, and 
responsive, is not overcome by the testimony of the complainant as a 
Witness. 

2. Decree in chancery on facts of case; when only will be reversed. —A decree 
of the chancery court on the facts of a case, will not be reversed unless 
decidedly contrary to the weight of evidence. 


ApprAL from Chancery Court of Perry. 
Heard before Hon. A. W. Diiiarp. 


The facts are sufficiently stated in the opinion. 


Brooks & Haratson, for appellant. 
JosHuA Morsk, contra. 
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(No briefs came into the Reporter’s hands.) 


B. F. SAFFOLD, J.—The appellant filed his bill to fore- 
close a mortgage on a certain tract of land which the 
appellee, Howell, had given him to secure the payment of a 
note for about $1,025. He averred that no more than $300 
had ever been paid on the debt, and that a large sum of 
money was still due, and that C. C. Johnson, whom he 
made a defendant, was in possession of the land, claiming 
some interest therein. The defendants were required to 
answer on oath touching each averment. 

Johnson answered in substance that he had bought the 
Jand from Howell, with the complainant's consent, for a 
larger sum than was due on the mortgage; that he gave 
a written obligation, with persoual security, to pay the 
mortgage debt to the complainant and the remainder to 
Howell, and that this obligation was given to and received 
by the complainant as an extinguishment of the mortgage ; 
that he had paid $800 to the complainant and $200 more 
to Howell, with the said complainant’s consent, all of which 
was intended by the parties as a credit on the amount due 
the plaintiff. 

The complainant, as a witness in his own behalf, testified 
to the payments stated by the respondent, but denied that 
more than $300 was paid on his account. He insisted that 
the other sums were paid to Howell on his own account. 
A decree pro confesso was taken against Howell, and a 
decree in favor of the defendant Johnston was rendered on 
the merits of the cause. 

The right of the parties depends on the weight of the 
evidence. The answer is responsive to the bill. The res- 
pondent was required to answer an averment of how much 
had been paid on the mortgage debt and what amount was 
still due. He says there is nothing due, and tells why. 
The written obligation given by Johnston and his surety 
was peculiarly drawn. It recited that on the first day of 
January next they were to pay to Howell the balance of 
money due after paying the amount of Howell’s indebted- 
ness to Marshall, for a certain tract of land, &c. This 
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writing was received and held by Marshall, though he does 
not seem to have given up his note on Howell. There wag 
no positive inconsistency in this, because he may have 
retained that note to show the amount due to him. He 
was cognizant of the payments he says were made to 
Howell, but his debt had precedence, and he had manifested 
no great inclination to wait, as he had attempted to sell the 
land and failed for want of bidders. His testimony does 
not overcome tke defendant’s answer as evidence. The 
obligation of Johnston and his surety, and the disposition 
made of it, show an agreement with the complainant, of 
which Johnston’s account is reasonable. Its meaning is 
not very lucidly expressed, but the most obvious interpreta- 
tion is that Johnston and Bates bound themselves to pay 
Marshall’s debt, and as much more to Howell as would 
amount to ten dollars an acre for the tract of land. 

We are obliged to agree with the chancellor, that the 
balance of evidence is on the side of the defendant. 

The decree is affirmed. 


DUGGER vs. TAYLOE. 
{ACTION OF EJECTMENT UNDER THE CODE. ] 


1. Sale of land by decree of probate court; for what purpose parol evidence 
inadmissible.—In an action for the recovery of land brought by the 
heirs of a decedent against a purchaser at a sale under an order of the 
probate court, parol evidence is inadmissible to prove the non-payment 
of the purchase-money, after a conveyance has been made by order of 
the court on the application of the purchaser under § 2096, Revised 
Code. 

2. Evidence; charge on effect of by court cx mero motu ; when not reversible 
error.—-A charge on the effect of the evidence should not be given, un- 
less at the request of one of the parties; but when it is clear that no 
injury has resulted, the judgment will not be reversed. 
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AppraL from Circuit Court of Marengo. 
Tried before Hon. Luruer R. Smits. 


The facts are sufficiently stated in the opinion. 


Brooks, Harauson & Roy, for appellant. 
Lyon & JONES, contra. 


(No briefs came into Reporter’s hands.) 


LB. F. SAFFOLD, J.—The suit was in the nature of 
ejectment by the appellants against the appellee to recover 
land. The plaintiffs claimed title through Henry Dugger, 
who died seized and possessed of the property. They 
were his heirs-at-law, except Alice G. Dugger, who was a 
purchaser of the interest of one of the heirs. The de- 
fendant resisted on the ground that he was a purchaser at 
a sale made by the administratrix of Henry Dugger, under 
a decree of the probate court, and that the sale had been 
confirmed, and the purchase-money paid. 

The evidence was that the administratrix of Henry Dug- 
ger applied by petition, duly verified, for a decree, ordering 
a sale of the land for distribution, on tha ground that it 
could not be equitably divided without asale. The decree 
was rendered on the 22d October, 1860, and the sale was 
made on the 19th of November, 1860, to Bocock. It was 
confirmed in April, 1861. In 1868, after the commence- 
mencement of this suit, a conveyance was made to Bocock 
by a person other than the administratrix, on his applica- 
tion, under § 2096, Revised Code. It was admitted that 
prior to this conveyance the purchase-money was paid, and 
distributed amongst the heirs and distributees. 

The plaintiffs offered the testimony of Alice G. Dugger, 
who had been the administratrix, to prove that in 1863, 
when the purchase-money was said to have been paid, 
three of the plaintiffs were under twenty-one years of age, 
and that the last note, due in 1863, was paid to her in Con- 
federate currency, which she was induced to take by 
threats, misrepresentation and duress. This the court 


excluded. 
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The foregoing being in substance all the testimony, the 
court charged that if the jury believed the evidence, they 
must find for the defendant. The errors assigned are the 
exclusion of the testimony of Alice G. Dugger, and the 
charge of the court. 

The land was sold under a decree founded on a proper 
petition, and the sale was confirmed. The court, on the 
application of the purchaser, ordered a conveyance to be 
made to him, and, in so doing, necessarily determined that 
the purchase-money had been paid. It is trae, no notice 
of this application was given to any person interested. 
The statute makes no provision for notice. It seems 
merely to confer on the purchaser a right to apply for 
what he is entitled to, if the administrator should be tardy 
in his duty. No notice is required when the administrator 
reports the purchase-money paid, and asks for leave to 
make title. It is the duty of the court in either case to be 
satisfied that the money has been paid, before it author- 
izes &@ conveyance to be made.—Rev. Code, § 2228. 

It is manifest that the title of these plaintiffs has been 
divested by a court of competent jurisdiction, after cog- 
nizance obtained. It can only be restored in equity on the 
grounds for which judgments may be impeached. To 
admit parol evidence to negative the adjudication other- 
wise would lead to inextricable confusion.—Deslonde v. 
Darrington, 29 Ala. 92. There was no error in excluding 
Mrs. Dugger’s testimony. 

The charge given by the court, on the effect of the evi- 
dence, does not appear to have been asked by either of the 
parties. Such a charge is forbidden to be given.—Revised 
Code, § 2678. There is no necessity for it, because the jury 
will be apt to perceive the right when the evidence is so 
entirely on one side as to justify the charge. In this case 
the evidence was of such a character that its proper inter- 
pretation to the jury necessarily involved a declaration of 
its effect. There was, at most, only error without injury. 
Hill v. The State, 48 Ala. 335. 

The judgment is affirmed. 
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RYAN, Trustee, vs. BIBB Et at. 
[TROVER FOR CONVERSION OF MULES, «C.] 


1. Husband, conveyanee of to trustee for wife ; what title confers on trustee. 
A bona fide conveyance by the husband to a trustee for the use of his 
wife of property purchased by him chiefly with funds of his wife, re- 
ceived from her guardian, the title to which he took in his own name, 
made in consideration of such funds so received and appropriated by 
him, confers on the trustee such an interest in the property as will en- 
able him to maintain trover for its conversion. 


AppEaL from City Court of Montgomery. 
Tried before Hon. Joun D. CUNNINGHAM. 


On the 20th day of November, 1867, Vernon Henry 
Vaughan, made a conveyance, which recites that on the 15th 
day of October, 1862, said Vaughan had received $8,000 
in Confederate money, which was a part of the separate 
statutory estate of his wife, Cornelia, which he had em- 
ployed in various investments, treating them as his own, 
and then held in his own name; that most of said invest- 
ments, and the property conveyed, were derived from the 
use of money which was of right the separate statutory 
estate of his wife; that, therefore, at his wife’s request he 
thereby conveyed certain mules, &c., and some real prop- 
erty, particularly described in the deed, “unto R. B. Ryan, 
to have and to hold unto said R. B. Ryan in trust for said 
Cornelia D. Vaughan, her heirs, administrators, and as- 
signs forever, to be held and enjoyed by her in all respects 
as her separate estate under the laws of Alabama.” This 
deed was duly attested, acknowledged and recorded on the 
day it bears date, and on the same day Ryan accepted the 
trust, and assumed the management and control of the 
property mentioned in the deed. At the time of the mak- 
ing of the deed, the mules mentioned were in use on a 
plantation cultivated by Vaughan, near the city of Mont- 
gomery, and in charge of his overseer. Vaughan, who 
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lived in the city of Montgomery, had several times pointed 


out the mules to Ryan, and spoke of them as his wife's 


mules and acknowledged them as hers, and frequently con- 
ferred with Ryan about their management and the best 
use to put them to, and had the use of them by the con. 
sent of Ryan. Shortly after this, about the Ist of January, 
1868, the sheriff of Montgomery county, at the instance of 
defendants, who had given him an indemnifying bond, 
levied upon the mules mentioned in the conveyance while 
they were on Vaughan’s plantation, and sold them after a 
demand by Ryan, and notice of his title, under an execn- 
tion issued against W. C. Bibb, J. F. Jackson and Benajah 
S. Bibb. It was proved that the recitals in the deed were 
substantially true. 

Ryan, as trustee, having brought an action of trover for 
the conversion of the mules, offered to read in support of 
his title the deed above recited, in connection with 
proof that the mules converted by the sheriff were the 
same as those mentioned in the deed; but the court 
refused to allow it to be read, on the ground that it was 
void on its face and did not convey title to the plaintiff. 
The evidence in the case being in substance as above set 
out, the court charged the jury that if they believed the 
evidence they must find for the defendants, and plaintiff 
excepted, and hence this appeal. 


Warts & Troy, for appellant.—The court supposed the 
effect of the deed made it one executed by a husband to 
his wife, and that, as husband and wife could not contract 
with each other, the deed was void at law. But this is not 
so. This deed evidenced a contract between plaintiff and 
Vaughan, the maker of the deed, and was not a contract 
between Vaughan and his wife. That the court erred in 
excluding such a deed is made more than manifest by the 
following authorities,— Eliott et al. v. Horn, 10 Ala.; Wil- 
son v. Shepperd, 28 Ala. 623; Goree v. Walthall, 44 Ala. 161; 
Tucker v. Moreland, 10 Peters, 67. 

A husband has a right, when he pleases, to make a gift 
to his wife of land or personal property. If he make a 
deed directly to the wife, the deed at law would be void, 
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A 
because he and his wife being one person, in law, can not 
make a contract ; because it requires two persons to make 
a contract. But such deeds have always been upheld in 
equity. Buta deed by a husband to a trustee, for the 
penefit of his wife, has never been held void, unless it be 
made to hinder, delay or defraud his creditors. 

But, in this case, there is no creditor of Vaughan com- 
plaining. What right had the sheriff with such an execu- 
tion to levy on the property of Vaughan. He was a mere 
trespasser. Being a mere trespasser, he and his co-tres- 
passers had no right to make objection, even to Vaughan 
conveying his property to Ryan for the use of Vaughan’s 
wife. 

9. The proof offered, and that which was introduced, 
showed that Ryan was in the actual possession of the 
mules sued for at the time they were seized by the sheriff, 
under an execution against Bibb and others. 

There was no proof tending to show that Bibb or either 
of the defendants in execution had ever owned any of the 
mules sued for. The whole proof in the record shows 
that the plaintiff was entitled to recover the value of the 
mules. 

3. The whole evidence authorized the court to give the 
charge asked by the plaintiff, and required the court to re- 
fuse that asked by the defendants. 


Frirzpatrick & WILLIAMSON, and ARRINGTON & GRAHAM, 
contra.—The deed from V. H. Vaughan to Ryan recites the 
receipt by Vaughan of the money for his wife; that the 
property described in the deed was “mainly the result of 
the investment of said sum of money,” and that “the said 
property of right is the separate estate of my wife.” These 
recitals were an admission of the title of Mrs. Vaughan, 
made by Vaughan, while the property was in his posses- 
sion, which was good against Ryan.—Gillespie’s Adm’r v. 
Barleson, 23 Ala. R. 551; Brewer v. Logan, 19 Ala. R. 481; 
Fontaine v. Beers & Smith, 19 Ala. R. 722; Barnes v. Mob- 
ley, 21 Ala. R. 232. 

In the absence of any other proof, this admission was 











326 FORTY-SIXTH ALABAMA. 
Ryan, Trustee, v. Bibb et al. 





as, 





conclusive that the property belonged of right to Mrs, 
Vaughan. If this was so, the legal title to the mules wag 
already in her (no deed or other instrument in writing be- 
ing necessary to vest the legal title to personalty,) and 
could not be conveyed to any one, except in the manner 
and for the purposes provided by the Code. 

The deed to Ryan was only executed by the husband; 
was not a sale for re-investment, and was against the pol- 
icy of the law, as it divested the husband of the character 
of trustee of his wife without a decree of the court of 
chancery.— Wilkinson v. Cheatham, January term, 1871. 

The deed, therefore, conveyed no title to Ryan, and 
when offered to show title was properly excluded. 

Ryan could only recover by virtue of constructive pos- 
session, under title in himself, or by proof of actual pos- 
session. There was no proof of title, except the deed ex- 
cluded, and no proof of actual possession. The charge 
asked by plaintiff was, therefore, properly refused, and 
that asked by defendants was properly given. 

On the case made by plaintiff, Mrs. Vaughan was the 
proper party plaintiff. A recovery by Ryan could not have 
been pleaded in bar of a suit by her. 


B. F. SAFFOLD, J.—The appellant sued the appellees 
for the conversion of property, the legal title and posses- 
sion of which he claimed as a trustee. In support of this 
claim he offered in evidence a deed from Vernon H. 
Vaughan to him, reciting that in consideration of eight 
thousand dollars of Confederate currency, the separate 
estate of his wife, Cornelia, received by him, the said 
Vaughan conveyed to the plaintiff in trust for his said 
wife certain real and personal property therein described, 
the title to which was in his own name, though it had been 
procured chiefly by his investment of the funds above 
mentioned. The property alleged to have been converted 
is a part of that described in thedeed. This evidence was 
excluded, on the ground that so far from showing the right 
of the plaintiff to maintain the suit, it made apparent his 
want of title to the property. The plaintiff having, as a 





Mrs, 
wag 


and 
ner 


ind 


O8- 
O8- 
aX 
g6 
nd 


he 
ve 


et’ a FT & 


~~ oo Oe OD 


OO a a lr | Oe 








JUNE TERM, 1871. 327 


Ryan, Trustee, v. Bibb et al. 


———_——— 





wijnees in his own behalf, testified to the facts recited in 
the deed, the court charged, at the request of the defend- 
auts, that the jury must find for them, which was accord- 
ingly done. 

The correctness of the action of the court is maintained 
for the appellees on the ground that the statute (Revised 


Code, § 2472,) vests in the husband, as her trustee, the 


property of his wife, and he can not by such a conveyance 
divest himself of that character, and confer it upon an- 
other. Aud further, that as husband and wife can not 
“contract with each other for the sale of any property,” 
(Rev. Code, § 2374,) he can not do so even with the con- 


sent of his wife. 


In many instances the only evidence of title to property 
is its possession, identity and the source whence it was de- 
rived. These will do unless another holds title deeds and 
papers which obscure, even if they do not repel, the right- 
ful ownership. When this is the case the real owner has 
his right of action to establish his ownership. If the pos- 
sessor of these muniments does voluntarily what the law 
would compel him to do, his action will be maintained. 
Wilson v. Shepperd, 28 Ala. 623. 

Where the husband converts the corpus of his wife’s 
property, using it in the purchase of property, the title to 
which he takes in his own name, he is her debtor,—Jenkins 
v. McConnice, 26 Ala. 213. ‘The prohibition against con- 
tracts between husband and wife, in § 2574, Revised Code, 
introduced no new feature into the law governing the mari- 
tal relation. Nor did the quasi trusteeship of the husband, 
created by § 2072, Rev. Code, liniit her sources of receiv- 
ing property. In Lady Arundel v. Phipps, 10 Vesey, 189, 
a purchase by a married woman from her husband, through 
the medium of trustees for her separate use and appoint- 
ment was declared to be sustainable against creditors, if 
bona fide, though the husband be indebted at the time, and 
the purpose being to preserve from his creditors for the 
family the subject of the purchase, Lord Eldon declaring 
that the doctrine was not so either in equity or at law, that 
husband and wife could not after marriage contract for a 
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bona fide and valuable consideration for a transfer of prop- 
erty from him to her, or trustees for her. 

Shall we deny the power of a husband to pay a debt 
due to his wife by a conveyance of his property to a trus- 
tee for her use, in order to preserve his trusteeship of her 
property? Section 2372, Rov. Code, refers only to such 
property as the husband may be trustee of, and does 
not forbid the acquisition by the wife of property of 
which he can not be her trustee. So, § 2372, Rev. Code, 
refers to contracts directly between them other than such 
as the law would compel him to make. The rulings of 
the court above mentioned were erroneous. 

The judgment is reversed and the cause remanded. 


CRUMBLEY vs. SEARCEY. 
[ACTION ON PROMISSORY NOTE. ] 


1. Plea; what demurrable.—In a suit against one of the makers of a 
promissory note, a plea by the defendant that his co-maker was, at the 
time of making the note, a married woman and principal in said note, 
and that he signed it as her surety, is subject to demurrer. So, also, is 
a plea that the consideration of the note was the hire of a slave. 


AppEaL from Cireuit Court of Henry. 
Tried before Hon. J. McCaLes WILEY. 


THE appellant brought suit against appellee, on a prom- 
issory note made by him, and Mary McGee and Rebecca 
Searcey, who were not sued in the action. The appellee 
pleaded in short by consent—!st, “ that he was only surety 
for Mary McGee, who was the principal in said note, and 
who, at the time of making said note, was a feme covert ;” 
and, 2d, “ That the sole consideration of said note was the 
hire of a negro slave.” 
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The court overruled a demurrer to each of these pleas, 
and rendered judgment for costs against plaintiff, and this 
action is now assigned as error. 


SnorTER & McKtenoy, for appellant. 
W. C. OaTEs, contra. 


B. F. SAFFOLD, J.—In a suit upon a promissory note 
against one of the makers, a plea by the defendant that 
his co-maker was a married woman at the time, and that 
he signed it merely as her surety, is subject to demurrer. 
The obligation is several, as well as joint, and the plea of 
coverture is a personal defense.— Gibson v. Marquis, 29 Ala. 
668; Hall v. Canute, 22 Ala. 650; 1 Parsons on Notes and 
Bills, 244; 30 Vermont, 122. 

A plea, that the consideration of the note was the 
hire of a slave, is also bad.—Mudd v. McElvain, January 
term, 1870, 

The judgment is reversed, and the cause remanded. 





LOYD & JACKSON vs. THE STATE. 
[INDICTMENT FOR SETTING UP AND CARRYING ON A LOTTERY, &C. 


lL. “The Mutual Aid Association,” act creating ; what it authorizes.—The 
act of the general assembly of this State, approved December 10, 1868, 
creating the Mutual Aid Association, authorizes said association to set 
up and carry on a lottery such as is sanctioned by said act, and for the 
purposes therein named.—-Pamph. Acts 1868, p. 263. 

2. Privilege granted by act of legislature, when not taken away by repeal.— 
Said act confers upon the partners in said association, after the payment 
of the sum of $2,000 into the State treasury, as required by the fourth 
section thereof, the privilege of setting up and carrying on a lottery, 
such as is authorized by said act, for one year, and a repeal of the act 
granting this privilege can not take it away during the time for which 
the payment has been made.—Pamph. Acts 1870-71, p. 217. 
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3. ‘* No one is permitted to take advantage of his own wrong ;” to whom ay 
plies.—The first head-note in Brent v. The State, (43 Ala, 227,) repeated 
and affirmed ; that ‘‘the State as well as an individual is bound by the 
maxim, that no one is pernritted to take advantage of his own wrong,” 3 


AprEaL from the City Court of Montgomery. 
Tried before Hon. J. D. Cunnincuam. 


The facts appear in the opinion. 


Exyore & Gunter, 8. F. Rice, and Jupce & Hourzctay, 
for appellant.—1. If it be conceded that the Mutual Aid 
Association is a corporation, it is plainly a corporation “for 
municipal purposes,” within the meaning of section 1 of 
article 13 of our State constitution ; and therefore the act 
creating it is valid.— Horton v. Mobile School Commissioners, 
43 Ala. 607; Gelpecke v. City of Dubuque, 1 Wallace, 175, 
and cases therein cited. 

2. But evidently the Mutual Aid Association is not a 
corporation ; it is a partnership, and has the personality or 
“sort of personality” which belongs to every partnership. 
Par. on Partn. 171, 269. It is not “an artificial person,” 
but simply a body of natural persons associated as “ part- 
ners,’ to whom the power of “succession,” (an essential of 
a corporation) is not given. The act creating the privileges 
of that partnership treats it only as a partnership. This 
fact, coupled with the well settled distinction between a 
corporation and a partnership, (so well stated in Parsons 
on Partn.) disables the courts from converting it into a cor- 
poration, in order to destroy it. For there is no plainer 
duty on courts than that of always adopting that construc- 
tion of a statute (admitting of two or more constructions) 
which will make the statute valid and consistent with the 
constitution ; “wt res valeat magis quam pereat.’—Wam- 
mack v. Holloway, 2 Ala. 

The act of 1868, in relation to this partnership, belongs to 
that class of statutes which are “ considered as propositions 
extended to private citizens.” And when, as here, the prop- 
ositions, as so made, admit of acceptance by payment of 
specified instalments, and are in fact accepted by the actual 
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payment of these several instalments, in plain compliance 
with the terms of the propositions, all the authorities agree, 
that a contract is thus made and consummated, which falls 
within the protection of paragraph 1, of section 10, of ar- 
ticle 1 of the constitution of the United States, and can 
not be impaired by any subsequent legislative enactment. 
Oliver v. Lee & Co.’s Bank, 21 N. Y.14; The State v. Hey- 
ward, 3 Rich. (S. C.) Law Rep. 889; Rouse v. Home of the 
Friendless, 8 Wallace. 

The authority and right conferred by the act of 1868 
upon the partners and their associates, upon their proved 
compliance with the provisions of that act, can not possibly 
be inferior to those which are acquired by obtaining a li- 
cense in accordance with existing law. And the right of 
such license can not be impaired by subsequent legislation. 
Phil. Ass'n, &c., v. Wood, 49 Penn. State Rep. 73. 

The repealing act of the last session is in piain conflict 
with the provision of the constitution of the United States 
above cited ; it is also in conflict with our State constitu- 
tion; it purports to destroy vested rights and privileges, 
paid for in advance of their exercise, without even offering 
to return any part of the money obtained therefor ; its 
morality is as debateable as that of lotteries ; it boldly de- 
prives citizens of their “ property” without due process of 
law, and by the mere arbitrary judment of the legislature. 

The doctrine laid down in Brent v. The State, (48 Ala. 
927,) concludes and estops the State from indicting these 
defendants ; and in order to sustain the judgment of the 
court below that well considered decision must be over- 


ruled. 


Joun W. A. Sanronp, Attorney-General, contra.—l. It is 
conceded that the general assembly can not enact a law 
that impairs the obligation of contracts; and that this rule 
applies as well to contracts to which the State is a party, 
as to contracts between its citizens.— Fletcher v. Peck, 
6 Cranch, 87, ef seq. 

2. But this provision of the constitution does not pre- 
vent such changes in the internal policy of the State as 
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may be deemed expedient by its legislature.— Barlow vy, 
Gregory, 31 Conn. 261. 

3. The license granted by the State to the defendants 
and their partners to establish and carry on a lottery, ig 
not a contract, but a mere police regulation, and may be 
revoked by the State.—Acts 1868, pp. 263-4; Presbyterian 
Church v. Mayor of New York, 5 Cow. 638; Hirn v. The 
State, Ohio St. Rep. 15-21; Freleigh v. Slate, 8 Mo. 606; 
Stale v. Hawthorn, 9 La. 389; Bransom v. The City of Phil- 
adelphia, 47 Penn. St. Rep. 329. 

4. The defendants were, in effect, the mere agents of the 
State in carrying on the lottery for the benefit of the school 
fund. They accepted the agency on the conditions men- 
tioned in the act, and surely the State can discontinue or 
change her policy in regard to this matter without being 
obnoxious to the charge of infringing the Federal consti- 
tution. If the law had have authorized the sale of the lot- 
tery, and the privilege had been sold, the legislature could 
not have repealed the statute. Butas long as it was in the 
possession of the original managers the act was repealable. 
The State v. Phelan, 3 Harrison, (Del.) 441 ; Lector of Christ 
Church v. City of Philadelphia, 24 Howard, 300. 


PETERS, J.—The appellants, who were defendants in 
the court below, were indicted at the February term, 1871, 
of the city court of Montgomery, for setting up and carry- 
ing on a lottery without the legislative authority of the 
State. The indictment was returned into court on the 17th 
day of March, 1871. On the trial below, the defendants 
were found guilty and fined one hundred dollars. For this 
sum, and costs, judgment was properly rendered. And 
from this judgment the defendants appeal to this court. 

There was a bill of exceptions taken by the defendants 
on the trial in the court below. From this, it appears that 
the defendants set up in their defense a certain act of the 
general assembly of this State, entitled “‘ An act to estab- 
lish a mutual aid association, and to raise funds for the 
common school system of Alabama,” approved the 10th 
day of October, 1868.—Pamph. Acts 1868, pp. 263, 264, 
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No. 48. Under authority of this act, the defendants had 
the right to set up and carry dn a lottery, such as the de- 
fendants were engaged in. But it was contended, on the 
part of the State, that this act had been repealed before 
the finding of said indictment; that is, by an act entitled 
“ An act to repeal an act entitled an act to establish a mu- 
tual aid association, and to raise funds for the common 
school system of Alabama,” approved March 8, 1871.— 
Pamph. Acts 1870-71, p. 217, No. 197. On the other hand, 
it was contended by the defendants, that the State could 
not repeal said first mentioned act, so as to deprive them 
of the privileges under it, and for which they had paid 
into the treasury of the State the sum of two thousand 
dollars, for the year ending in November, 1871. The 4th 
section of said act first above named, is in these words: 
“Src. 4. Be at further enacted, That before commencing 
business under the provisions of this act, the said parties 
shall deposit in the treasury of the State, to the credit of 
the school fund and for educational purposes, and annually 
thereafter, the sum of two thousand (2,000) dollars, for the 
term of twenty years, or so long as they may do business 
under the provisions of this act within said period, during 
which time the business aforesaid shall be exempt from 
taxation, except for State purposes.”—Pamph. Acts 1868, 
p. 264, sec. 4. The proof showed, that this annual sum of 
two thousand dollars had been regularly paid into the treas- 
ury, as required by said act last above said, in the month 
of November in each year, since the approval of said act, 
and that the last payment was made in November, 1870. 
These facts are admitted in the argument here. 

From this statement of the case, it is very evident that 
the defendants, when they were indicted, were acting under 
a license granted by legislative authority. The repeal of 
the act of December 10, 1868, could not impair this right. 
It was the fruit of a contract, a vested right, which the 
State could not take away. It was fenced about and pro- 
tected by the highest principles of justice and by the su- 
preme law. The State had sold the privilege to set up and 
carry on a lottery for a year at least, and had received the 
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price of the privilege in advance. This was clearly a con. 
tract, which the State is forbidden to impair. In such a 
case the State is the grantor, and it is estopped by its own 
act.— Fletcher v. Peck, 6 Cr. R. 187; Dartmouth College v, 
Woodward, 4 Wheat. 657; New Jersey v. Wilson, 7 Cr. R. 
164; Terrel v. Taylor, 9 Cr. R. 43; Von Hoffmun v. City of 
Quincy, 4 Wall. 550; Jefferson Br. Bk. v. Shelley, 1 Black, 
446. Besides, the same principle operates in this case that 
was allowed to control the decision in the case of Brent v. 
The State, (43 Ala. 297.) There this court very properly 
say: “ We can see no good reason why a State, as well as 
an individual, is not held bound by this salutary and 
just maxim, that ‘no man shall take advantage of his own 
wrong. —Broom’s Legal Maxims, top page 205. We think 
it clear that the appellant did not intend to violate any 
penal or other law of the State; in other words, that he 
acted in good faith, and verily believed he was doing what 
the State, by its statute, clearly authorized him to do.”— 
43 Ala. 301, 302. This reasoning precisely meets the exi- 
gencies of this case, and it was a construction of the same 
statute in controversy here. The only difference between 
the two cases is, that the indictment in Brent’s case oc- 
curred before the attempted repeal of the law, under which 
the defendants in both cases acted, and in this case the in- 
dictment was found after the attempted repeal. But the 
foregoing discussion shows that, in this case, this difference 
can not be permitted to alter the result. 

The judgment of the court below is reversed, and the 
cause remanded, with instructions to the court below to 
discharge the defendants in that court, said Boyd & Jack- 
son, from further prosecution on the indictment in this case. 
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RIVERS vs. THOMPSON. 
[ACTION FOR RECOVERY OF LAND. ] 


1. Adverse possession of wild lands ; what constitutes—The mere cutting 
of timber on wild lands is not such actual possession as the law requires 
to constitute adverse possession, if the lands be suitable for other pur- 


poses. 
9. Special charge ; when not error to refuse.—It is not error for the court 
to refuse to give a special charge, the substance of which has been 


plainly given in other special charges, or in the main charge. 


AprraAL from Cireuit Court of Barbour. 
Tried before Hon. J. McCaLep WILEY. 


This was a suit instituted by appellee against appellant, 
on 24th September, 1858, for the recovery of certain lands 
in Barbour county, of which Shorter & Scott were the 
original government patentees. Shorter died in 1836, and 
Scott prior to 1858, in which year Scott’s administrator 
obtained from the probate court of Russell an order to 
sell at Clayton, Barbour county, the undivided half interest 
of his intestate in said lands. The sale was made 25th 
of June, 1853, to one Robertson, who paid purchase-money 
same year. The confirmation of the sale was not had 
until 9th May, 1859, and deed to Robertson by Scott’s 
administrator-made on 2d June, 1859. On the 11th April, 
1857, Robertson conveyed to the heirs of Shorter. The 
heirs of Shorter conveyed on 3d June, 1857, to appellee, 
the entire interest in the land in dispute. On 11th Jan- 
uary, 1859, Robertson gave to heirs of Shorter a quit 
claim. In the summer of 1858 appellee deadened trees on 
part of the land, and was stopped from further possession 
of same by appellant. 

Appellant set up in defense—lIst, tax title ; 2d, adverse 
possession, and proved the assessment of said lands for 
taxes in 1853 to an unknown owner, advertisement of sale, 
and their sale on 3d April, 1854, to Wellburn, who received 
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a deed from probate court on 16th April, 1856. Wellburn 
conveyed one-half interest to appellant 11th December, 
1856. In January, 1857, a tenant of appellant cut some 
trees on a part of said land, but soon after abandoned it, 
Appellant cut timber on said land in 1858, before the ap- 
pellee undertook to clearit. After the suit appellant culti- 
vated the land, which was productive for corn and cotton, 
It was admitted that in 1857, the said lands were wild, 
unimproved and uncultivated. There was proof tending 
to show proper legal notices given in each precinct by the 
tax assessor, before the said assessment in 1853. 

Upon the foregoing evidence the court charged the jury 
as follows: “That upon the several deeds and patents, as 
read in evidence by the plaintiff, (there being no dispute as 
to their execution and fairness) he was entitled to recover 
all the lands described in the complaint, unless the right 
of recovery shown by them was defeated by evidence ad- 
duced by the defendant. 

That defendant placed his defense on two grounds, 
First, the deed of the tax collector to Wellburn, and Well- 
burn’s deed to him of an undivided one-half of the land. 
Second, that the defendant had adverse possession of the 
land at the time it was conveyed to the plaintiff by the 
deed of the Shorter heirs. 

First, the jury should inquire whether the tax assessor 
of Barbour county, in 1853, posted bills or notices at three 
public places in each election precinct in this county at 
least fifteen days before he attended each precinct to assess 
taxes, (it being admitted that the assessor gave no such 
notice in any newspaper). That if the jury should find 
from the evidence that the tax assessor had not given the 
notice required by § 428 of the Old Code of Alabama, as 
read in their hearing, then they must stop their inquiries 
on the first ground of defense, and find for the plaintiff the 
lands described in the complaint; that if, however, they 
found that the tax assessor had given the notices required 
by § 428 of the Old Code, then they must go further with 
their inquiries, and see whether the tax collector had done 
what the law required of him in selling the land. That it 
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was necessary to the validity of the tax title that both the 
tax assessor and the tax collector should comply with all 
the requirements of the law in relation to assessments and 
sales to pay taxes, and that if either of them failed to com- 

ly with any of these requirements the tax sale would not 
be valid; that if, however, these requirements were com- 
plied with the tax sale and conveyance thereunder would 
be good, and the jury must find for the defendant. 

On the secoud ground of defense the jury should inquire 
whether at the time the several deeds under which the 
plaintiff seeks recovery were executed, the defendant was 
holding said lands adversely. 

That adverse possession was a question of fact for the 
jury to decide upon all the evidence. That to constitute 
adverse possession the defendant must take possession 
under color of title, and hold the same in good faith 
openly, notoriously and continually ; that it was not neces- 
sary that the defendant be on the land all the time, he 
need not live on it, but he must have actual possession of 
some part of the land, and that possession must be open, 
visible, distinct and continuous, by such acts of ownership 
as the land was capable of. 

That cutting of timber on land, fit for no other purpose, 
night be adverse possession, but if the land was suited to 
other purposes, then cutting of timber alone would not be 
sufficient to constitute adverse possession ; that the deed 
of the tax collector was color of title enough, if the pos- 
session of the defendant was taken and held under it ad- 
versely. 

That the defeudant must have had adverse possession 
when the deed from Shorter’s heirs was executed to plain- 
tiff in June, 1857, and that the taking of possession in 
January, 1857, would not make the Shorter deed void, if 
that possession was abandoned before the deed to plaintiff 
was executed. 

The appellant and appellee both asked several written 
charges, which were given, and appellant asked three writ- 
ten charges which were refused. It is unnecessary to set 
out the two first charges thus asked and refused, or even 
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their substance, as in the opinion of the court they were 
identical in principle and almost the same in words as the 
charges given at the request of the parties. 

The third charge, thus asked by appellant and refused, 
is as follows : 

“ The jury have nothing to do with the question whether 
any other tax collector’s deed, than the one read in evi- 
dence on the trial, ever conveyed a good title. If the jury 
believe from the evidence that every requisition of the 
statute law was complied with by the tax assessor and the 
tax collector in relation to the land here in controversy, 
and if the jury believe all the evidence in the cause, they 
must find a verdict for the defendant.” 

To the charges given appellant excepted, as well as to 
the refusal of the court to give the charges asked for. 
There was a verdict and judgment for appellee. 


GoLpTuwalTE, Rick & SEMPLE, for appellants. 
J. L. Pua, contra. 


(No briefs came into the hands of the Reporter.) 


B. F. SAFFOLD, J.—The charge in chief, to which 
the appellant excepted entirely, asserted the following 
propositions: lst. The evidence of the plaintiff entitled 
him to recover, unless his right to do so was defeated by 
something adduced by the defendant. 2d. The defendant’s 
tax title would be good if all the requirements of the law 
had been complied with. ‘There was no question about 
what these requirements were. 3d. Actual, notorious, visi- 
ble and continuous possession under color of title was 
necessary to constitute adverse possession. A tax title 
was suflicient color of title if the possession was other- 
wise adverse. 4th. The deed from Shorter’s heirs would 
not be vitiated by a prior adverse possession, which was 
abandoned at the date of the deed. 5th. Cutting timber 
on land fit for no other purpose might be adverse posses- 
sion, but if the land was suitable for other purposes such 
mere acts of occupation would not be sufficient. 
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We see no objection to this charge; each proposition 
contained in it has been distinctly asserted by this court in 
other cases. It is not claimed that the plaintiff had actual 
notice of the defendant’s occupation at the time of, or be- 
fore the conveyance to him. —Farley v. Smith, 39 Ala. 38 ; 
Brown v. Cockerell, 33 Ala. 38; Marston v. Rowe, 48 Ala. 
971; Rivers v. Thompson, 43 Ala. 533. 

The first and second charges of the defendant, refused 
by the court, are correct in principle, but are contained in 
the charge in chief, even to the declaration that the pos- 
session of a part of the land under color of title to the 
whole was possession of the whole. The court may have 
refused them, on the ground that they had already been 
given. 

The third charge of the defendant, refused, invaded the 
province of the jury. 

The judgment is affirmed. 


Application for re-hearing by appellant. 


SAFFOLD, J.—We are asked to re-hear this case on 
two points. Ist. That the plaintiff did not have, at the 
commencement of his suit, the legal title to that portion of 
the land formerly owned by Scott. 2d. That the charges 
of the defendant refused by the court ought to have been 
given. 

The sale of Scott’s interest was made by his administra- 
tor, and the purchase-money was paid in 1853. Robert- 
son, the purchaser, conveyed to the plaintiff, or those under 
whom he claims, in 1857. ‘The sale to Robertson was con- 
firmed and title ordered in 1859. The suit was commenced 
in 1858. 

The doctrine of relation is applicable when necessary 
to promote the ends of justice, as to avoid the effect of an 
adverse possession, intermediate the conclusion of the 
contract and the giving of the deed, or to render an inter- 
mediate sale by the grantee valid.—Juckson v. Bull, 1 Johns. 
Ch. Cas. 81 ; Jackson v Raymond, ib. 85 ; Johnson v. Stagg, 
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2 Johns. Rep. 500; Jackson v. Dickenson, 15 Johns. 309 ; I 
8 N. Car. (Iredell) 505. Where there are divers acts con- ( 
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———___ 





current to make a conveyance, estate or other thing, the 
original act shall be preferred, and: to this the other act 





shall have relation.—Jackson v. McCall, 3 Cow. 75. 
We think the deed made to Robertson by the adminis. _| | 
trator of Scott should relate back at least to his payment : 


of the purchase-money, in order to support his convey. 
ance to Shorter’s heirs. 

The other point was considered in the first opinion. 

A re-hearing is denied. 


FALCONER vs. ROBINSON. 
[BILL IN EQUITY FOR INJUNCTION. ] 


1. Act to authorize governor to fill vacancies in certain county offices ; not 
unconstitutional.—The act of the general assembly of Alabama, entitled 
“An act to authorize the governor to fill vacancies in certain county 
offices,” approved November 25, 1868, is not unconstitutional and void, 
but a valid constitutional act of the general assembly of this State, and 
authorizes the governor to fill all vacancies in the offices provided for 
by said act. 

2. Same; persons appointel under, hold for what term.—Persons ap- 
pointed by the governor, and daly commissioned by ‘him, by virtue of 
said act, hold their office until the next genera] election to be held after 
such appointment. 

3. Same; not necessary to set out all laws repealed by.—It was not neces- 
sary that the laws in conflict with said act, and repealed by the third 
section thereof, should be set out and contained in said act ; said act 
is not a revisory or an amendatory act, within the purview and mean- 
ing of Art. 4, § 2, of the constitution of this State. 


AppraL from Chancery Court of Montgomery. 
Heard before Hon. Anam C. FreLper. 


Tue facts of this case are briefly these : On the 21st day 
of March, 1871, Patrick Robinson, the appellee, was ap- 
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pointed by the court of county commissioners tax collector 
of Montgomery county, and duly qualified as such, to fill 
the vacancy occasioned by the failure of the former tax col- 
lector, Falconer, to give an additional bond, &c. Shortly 
after this, Robinson made a demand upon Falconer for the 
books, papers, &c., of the office, but Falconer refused, and 
the probate judge, to whom Robinson had applied for an 
order, under the statute to compel the delivery of books, 
papers, &c., refused to grant the same, and sustained a 
demurrer to Robinson’s complaint; and after this, both 
parties claimed to be, and acted as tax collector, and col- 
lected taxes, and gave notices, Xe. 

Robinson then filed his bill, alleging, in addition to the 
above facts, that Falconer is utterly insolvent, and has col- 
lected some taxes and the fees therefor, which by right 
should be collected by complainant, who, as he alleges, is 
the only legal tax collector ; that by means of holding 
himself out as tax collector, &c., said Falconer has already 
interfered greatly with complainant in the discharge of 
his duties, and will do him irreparable injury if he is per- 
mitted to continue, &c., and collect the fees belonging to 
the oflice of tax collector. The bill prays that an injune- 
tion issue restraining Falconer from collecting taxes or 
fees, or in any manner exercising the rights or privileges 
of tax collector, and that upon the hearing said Falconer 
be compelled to produce and deliver the books and papers, 
&e. Upon bond being given, an injunctiou issued as 
prayed for. 

Falconer’s answer shows, that on the i7th of March, 
1871, he was duly appointed by the governor of Alabama 
to fill the vacancy in the office of tax collector, and has 
since duly qualified, &c.; admits his insolvency, and denies 
Robinson’s right in any manner to the fees of said office. 
Falconer also demurred to the bill for want of equity. 

The chancellor overruled a motion to dissolve the in- 
junction, &c., and hence this appeal. 


Fitzpatrick, WILLIAMSON & GoLDTHWAITE, for appellant. 
1, The first question arising in the cause is, can an injunc- 
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tion issue out of the chancery court, in such a case, re. 
straining Falconer from exercising the duties of said office? 
The identical question came up before the chancellor of 
the State of New York in Tappan v. Gray, 9 Paige, 507, 
The injunction was prayed in that cause to restrain the 
defendant from exercising the duties and receiving the fees 
pertaining to the office of flour inspector, until the ques- 
tion involving the right to the office could be settled by 
legal proceedings which had been instituted for that pur- 
pose, and on the ground that the defendant was insolvent, 
The chancellor, although satisfied that the complainant 
was legally entitled to the office, decided that the “ court 
of chancery had no jurisdiction or power to afford him any 
relief,” and dissolved the injunction granted by the vice 
chancellor. The case was appealed to the court of errors, 
and affirmed by a unanimous court.—7 Hill, 259. 

The same question came up again in the supreme court 
of New York, (24 Barlow, 265, People v. Draper,) in which 
the court, having both common law and chancery powers, 
an action of quo warranto was pending, and the injunction 
was prayed pending the law-suit and in aid thereof, and 
the court decided that in no case could the plaintiff be en- 
titled to the aid of an injunction. 

One insuperable objection to the exercise of this power 
by the chancery court is, that it would prevent the exer- 
cise of official duties in which the public have a high in- 
terest, merely to subserve the private interests of an indi- 
vidual. Is it not more important that the taxes should be 
collected for the benefit of the public, than that the com- 
plainant should be secured in fees to which he asserts a 
doubtful claim ?— People Uv. Draper, 24 Bar. 265 ; People v, 
Matlin, 2 Ab. Pr. Rep. U.S. 289; Tart v. Hurvey, 10 Ab. 
Pr. Rep U.S. 

2. But on the facts set out in the bill of complainant, is 
not Falconer the rightful, de jure tax collector of Mont- 
gomery county ? 

A solution of this question depends upon the validity of 
the act of the legislature of the 25th of November, i868, 
(Acts, p. 551.) If this act is valid, there can be no two 
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opinions upon the right conferred thereby upon the gov- 
ernor to fill the vacancy in this office. This right has been 
exercised by the two governors in this State since the pas- 
sage of said act, without question, and an inspection of 
the registry of officers appointed, in the secretary of 
State’s office, (being commissioned by the governor, the 
court will take judicial notice of their appointments,) will 
show over one hundred and fifty appointments by the gov- 
ernor under said act. It is not unusual for the courts to 
advise with and consult the heads of departments as to 
their construction of acts regulating the practice of the 
departments. 

But is not the act valid? The only objection to it is, 
that it purports to amend, alter or change an existing law, 
and is thus obnoxious to section 2 of Art. 1V of the con- 
stitution of Alabama, The true tests as to whether a law 
comes within the constitutional prohibition are, does the 
new law purport to amend or alter or amend any law? Is 
the new law unintelligible with reference to an existing 
law? If the new act is complete in itself, does not pur- 
port to amend or alter an existing law, and is intelligible 
as embracing a rule of law without resorting to any other 
law to ascertain the meaning of the new law, then it is: 
valid. That provision of the constitution does not prevent 
a repeal of an existing law, or portion of law, by implica- 
tion. The constitutional provision of Maryland is more 
comprehensive than ours, and the above rule is adopted in 
that State.— Hx parte Pollard, (Walker, C. J.) 40 Ala, 100 ; 
Crow v. Drewry, 15 Grattan, 1; Davis v. State,7 Md 151; 
Pinkinson v. State, 14 Md. 15-21; Sedg. on Stat. and Con. 
Law, p. 27. 

3. This appeal is allowed by act of the legislature of 
1$70--71, and is to be determined at the first lerm.—Acts 
1870-71, p. 20. 


Rick & Carron, contra.—The controlling question in 
this case is, whether section 493 of the Revised Code con- 
tinues of force, or has been entirely repealed? For it is 
manifest, that if that section remains of force at all, the 
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complainant’s right to an injunction is clear, upon the facts 
stated in the bill and not denied in the answer. 

That section is not an “election law,” nor part of any 
“election law.” It merely confers upon the commissioners 
court, in case of a vacancy in the office of tax collector, 
the power to appoint a person to fill such vacancy. It 
does not fix, or purport to fix, the term for which such ap- 
pointee may hold the office. Its plain meaning is, that 
such appointee should hold only until a tax collector 
should be duly elected and qualified. Its object was to 
guard the public, the State and the county, against the 
obvious grievance of being without any tax collector at all. 
It is perfectly reconcilable with the act ‘to regulate elec- 
tions in this State,” approved October 8, 1868, (Pamph 
Acts 1868, pp. 269-289) ; and, not being an “ election law,’ 
is not repealed by section 99 of that act. The settled rule 
is, that “‘ when two affirmative statutes exist, one is not to 
be construed to repeal the other by implication, unless 
they can be reconciled by no mode of interpretation,” 
Miles v. The State, 40 Ala. 42. 

Section 493 of the Revised Code can be obviously and 
easily reconciled with the act to regulate elections, until 
the actual occurrence of a certain event. Beyond doubt, 
the actual occurrence of that event supersedes the opera- 
tion of the former in so far as that particular case is con- 
cerned ; or to. speak more accurately, the occurrence of 
that event stops all further operation of section 493 of the 
Code in that particular case, and brings that case within 
the exclusive operation of the act to regulate elections. 
The event referred to, is the election and qualification of a 
tax collector under the act to regulate elections. Until 
such election and qualification, “ the contrariety or repug- 
nance” between section 493 of the Revised Code and the 
act to regulate elections, does not begin or exist. This is 
demonstrated by the reasoning and authorities found in 
Miles v. The State, 40 Ala. 39. 

An “election law” is one which relates to or regulates 
elections, and is plainly different and distinguishable from 
a law which merely confers upon a court of record power 
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to appoint a person to hold an office (a mere locum tenens) 
unti) an election as to that office is held. 

The constitutionality of the act to regulate elections in 
this State is conceded, because it seems to be “a law in 
itself complete, and original in form,’ and can be readily 
understood, and can operate independently, without ref- 
erence to any former statute or law; “the full effect” can 
be determined without reference to any former act.— 7us- 
kaloosa Bridge Co. v. Olmstead, 41 Ala. 9; Weaver v. Laps- 
ley, 43 Ala. 

This view renders the unconstitutionality of the act “to 
authorize the governor to fill vacancies in certain county 
offices,’ approved November 25, 1868, more glaring than 
it would be if the act to regulate elections were excluded 
from consideration. This act of November 25, 1868, is 
unconstitutional for three distinct and fatal causes: Ist, it 
can not have operation or effect except as an amendment of 
one or more of the provisions of the Revised Code, and it 
fails to ‘‘set forth” any provision of that Code; 2d, it can 
not have operation or effect except as an amendment of 
one or more of the provisions of the act to regulate elec- 
tions in this State, and it fails to “ set forth” any provision 
of that act; 3d, its second section provides that the ap- 
pointee of the governor to fill the vacancy “shall hold 
office until the day of the next general election thereafter,” 
whereas no appointee to fill a vacancy in a county office 
created by statute can, under the act to regulate elections, 
hold the office beyond the time when there is a person 
elected to that office and qualified, at a special election 
therefor, held under sections 10 to 16, inclusive, of the act 
to regulate elections. 

On motion to dissolve an injunction, in vacation, all 
amendable defects in the bill will be considered as 
amended.— Ala. & Flor. R. R. Co. v. Kenney, 39 Ala. 307. 








PECK, C. J.—An act passed by the general assembly of 
this State, and approved November 25, 1868, will be found 
in the book of Acts of that year, page 351. This act is in 
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the words following, to-wit: “An act to authorize the goy- 
ernor to fill vacancies in certain county offices. Sec. 1. Be 
it enacted by the General Assembly of Alabama, That the 
governor be, and he is hereby authorized and empowered, 
to fill any and all vacancies now existing, or which may 
hereafter exist, in the offices of county commissioners, 
treasurers, tax collectors and assessors, justices of the 
peace, constables, sheriffs, and all other county officers, 
except such officers whose appointments are otherwise pro- 
vided for by law, by the appointment of some person to 
fill said vacancy. 

“Sec. 2. Be it further enacted, That the person so ap- 
pointed shall be duly commissioned, and shall hold office 
until the day of the next general election thereafter. 

“Sec. 3. Be it further enacted, That all laws and parts of 
laws in conflict with this act, be, and the same are hereby 
repealed. 

“Sec. 4. Be it further enacted, That this act shall take 
effect from and after its passage. 

“Approved, November 25, 1868.” 

It is conceded, that if this is a valid act of legislation, 
then the bill of complaint of appellee, plaintiff in the 
chancery court, is without equity, but it is contended by 
appellee that said act is unconstitutional, and therefore 
null and void. 

In considering the question of the constitutionality of 
an act of the legislature, the presumption is in favor of 
the validity of the act, and it is not to be declared void 
upon a mere conflict of interpretation between the legisla- 
tive and the judicial power. Before proceeding to annul, 
by judicial sentence, what has been enacted by the law- 
making power, it should clearly appear that the act can 
not be supported by any reasonable intendment or allow- 
able presumption.—Cooley’s Con. Lim. 105 ; The People v. 
The Supervisors of Orange, 17 N. Y.241. The rule is, that 
in the exposition of a statute, it is the duty of the court to 
seek to ascertain and carry out the intention of the legis- 
lature in its enactment, and to give full effect to such in- 
tention, and they are bound so to construe the statute, if 
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practicable, as to give it force and validity, rather than 
to avoid it and render it nugatory.—Clark v. Rochester, 
94 Barb. 471 ; Cooley, 186. 

If, after a careful examination, there is a reasonable 
doubt in the mind of the court, it is its duty to hold the 
statute to be constitutional—Cooley, 182, and notes 2 
and 3. Keeping these rules of construction in mind, we 
proceed to examine the constitutional objections made to 
this act. 

First. It is objected that the subject of said act is not 
clearly expressed in its title, and, therefore, does not comply 
with article 4, § 2, of the constitution. So much of this 
section as is applicable to this question is in the following 
words: “Each law shall contain but one subject, which 
shall be clearly expressed in its title.” The subject of this 
law is, by whom vacancies in certain county offices shall 
be filled. The title clearly expresses this: They are to be 
filled by the governor. But, it is said, you can not tell by 
this title what particular county offices are to be filled by 
him. This is true, but the title is not the place for that to 
be expressed ; that is a part of the matter and substance 
of the law, and the body of the law, and not the title, is 
the appropriate place to express it. To require it to be 
expressed in the title, would be to require the title to ex- 
press, not only the subject, but. also the matter and sub- 
stance of the law. This objection, therefore, is not well 
taken. 

Second. Another objection is, that this law is revisory 
and amendatory in its character, and does not contain the 
act or acts revised, or the section or sections amended, and 
so, does not comply with the latter part of said section 2, 
article 4, of the constitution. ‘This latter part of said sec- 
tion 2 is as follows: “And no law shall be revised or 
amended, unless the new act contain the entire act revised, 
or the section or sections amended ; and the section or sec- 
tions so amended shall be repealed.” There is nothing in 
this law to warrant this objection. It does not claim to 
revise any law, or to amend any section or sections of any 
law or laws whatever. 
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It is a law original, independent, perfect and complete in 
itself, and does not pretend to revise or amend any law, 
but repeals all laws and parts of laws in conflict with it, 
A law can not be said to be either revised or amended, 
when it is abrogated altogether. A law is revised or 
amended, not when it is repealed, but when it is, in whole 
or in part, permitted to remain, and something is added to 
or taken from it, or it is in some way changed or altered to 
make it more complete or perfect, or to fit it the better to 
accomplish the object or purpose for which it was made, or 
some other object or purpose. 

This act not only does not revise or amend any other law 
or laws; it does not even refer to any by name, but only 
generally, and for the purpose of repealing them. It is, in 
every sense, an original act, conferring new powers upon 
the governor, authorizing him to fill any and all vacancies 
in the county offices expressly named in it, and “all other 
county offices, except such officers whose appointments are 
otherwise provided for by law, by the appointment of some 
person to fill said vacancy.” Probate judges, solicitors, 
and the clerks of the several courts are county officers, 
whose appointment, in case of vacancy, is provided for in 
the constitution, and therefore not embraced in this act. 
But it is urged by appellee’s counsel, that if this act is held 
to be valid, it will clearly have the effect to amend several 
sections of the Revised Code, and sections of acts passed 
since, not one of which is contained or set out in said act; 
and, as an example, reference is made to section 922 of the 
Revised Code. Let it be admitted, for the sake of the ar- 
gument, that it does have the effect to amend that section, 
it will not better the appellee’s case, nor affect the validity 
of this act. The amendment is an amendment by implica- 
tion merely, and, therefore, is not embraced within the pur- 
view and meaning of said section 2, article 4, of the con- 
stitution. A law, or a section of a law so amended, need 
not be contained in the act, by which an amendment by 
implication is effected.—Cooley, 152, note 3. After a care- 
ful examination, we are unable to discover any constitu- 
tional objection to said act. It must, therefore, be held to 





ste in 
law, 
h it, 
ded, 
d or 
hole 
id to 
d to 
r to 
, Or 


law 
nly 
In 
0 
‘ies 
her 
are 











JUNE TERM, 1871. 349 





Falconer v. Robinson. 








be valid, and, being valid, the appellee’s bill of complaint 
is without equity, and consequently the appellant’s demur- 
rer for that cause should have been sustained by the chan- 
cellor, and the bill dismissed. 

As no benefit will result to appellee by remanding the 
cause, and as the public service may, and probably will be 
prejudiced by delay, the decree of the chancellor is re- 
versed, and this court proceeds to render here the decree 
that should have been rendered in the chancery court : 

It is, therefore, hereby ordered, adjudged and decreed, 
that the injunction heretofore granted in this cause be dis- 
solved. It is further ordered, adjudged and decreed, that 
the appellee pay the costs of this court, and of said chan- 
cery court. 


(Nore sy Revorrer.—At a subsequent day of the term 
appellee applied for a re-hearing, and filed in support 
thereof the following argument :] 


The constitution of Alabama, article iv, § 2, provides 
that “each law shall contain but one subject, which shall 
be clearly expressed in its title ; and no law shall be revised 
or amended unless the new law contain the entire act 
revised, or the section or sections amended ; and the sec- 
tion or sections so amended, shall be repealed.” 

Applying the above constitutional tests to the act of 25th 
November, 1868, entitled, “an act to authorize the gov- 
ernor to fill vacancies in certain county offices,” we insist 
that said act is unconstitutional and void for the following 
reasons : 

Ist. The act is an amendment of a former law on the 
same subject, which it fails to set out or contain. 

What was the object of this constitutional provision as 
to amendatory statutes? Cuvuoley on Const. Lim. p. 151, 
says: “The mischief designed to be remedied was the 
enactment of amendatory statutes in terms so blind that 
legislators themselves were sometimes deceived in regard 
to their effects, and the public, from the difficulty in mak- 
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ing the necessary examination and comparison, failed to 
become apprised of the changes made in the laws.” 

The supreme court of Alabama say, its object was, “to 
have the law amended, and the amending law presented in 
juxta-position to facilitate the comprehension and consult 
the convenience of all who examine the law after its enact- 
ment, as well as of the legislature which examines on its 
passage.” — T'uskaloosa Bridge Company v. Olmstead, 41 
Ala. 21. 

lf the act of 25th November, 1868, is an amendment of 
former law on the same subject, which it fails to contain, 
the fact that it is original in form and so fails to set out 
such former law or does not purport to amend such former 
law, would only make it more obnoxious to the constitu- 
tional provision. 

But can any court say that because of this “originality 
of form” it is any less an amendment? That because it 
totally ignores former laws on the same subject it is any 
less obnoxious to the constitutional provision than the act 
mentioned, which simply referred to the section it pur- 
ported to amend? Why should it be any less so? Can 
it give us a clearer idea than the first act, as to the 
existing law on the subject of which it treats? Does 
it, more than the other act, “consult the convenience or 
facilitate the comprehension of those who examine the 
law?” 

So far from it, it imposes on the legislature, the courts 
and the people the necessity, and task of hunting out the 
laws in connection with which it shall operate and be con- 
strued, and that, too, without so much as intimating where 
they are to be found or that they are even in existence ! 

If the legislature may disregard and violate the consti- 
tution simply by putting the same law in one form instead 
of another, then the vitality of the constitution may be 
sapped; and the only difficulty connected with such an 
operation, is the question as to the form in which it may 
be done. The same thing done in one form, is a violation 
of the constitution ; if done in another form, it is not a 
violation of the constitution. This is the substance of the 
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rule: that if a statute is original in form, complete and in- 
telligible in itself, it may by implication revise and amend 
another law, without complying with the constitution ; but 
if that statute is not original in form, complete and intel- 
ligible, then it must comply with the constitutional re-- 
quirement, and set out the law amended and revised. 
With all respect, we insist that such a distinction has no 
foundation in reason ; that the constitution knows no such 
distinction or rule; and that on account of any incon- 
venience arising from this provision of the constitution, 
no court can properly make any such distinction or rule. 
Saddler v. Langham, 34 Ala. 335; Cooley’s Con. Lim. 177. 

Does the act, then, of the 25th of November, 1868, 
amend any former law on the same subject ? 

Section 922 of the Code provides that “ a county treas- 
urer is appointed for three years, and until his successor is 
qualified, by the court of county commissioners in each 
county in the State, removable by such court whenever, in 
its opinion, the public good requires, and with power to 
declare and supply any vacancy.” 

Now, suppose the act of the 25th of November, 1868, 
had only applied to county treasurers, and had provided 
that section 922 of the Code be amended by striking out 
the words “and supply,” in the last line of said section, 
and by adding to said section the words, “and the gov- 
ernor shall supply any such vacancy in said office.” ‘There 
can be no doubt that such an act would be an amendment. 
Does not the first section of the act of the 25th of No- 
vember, i868, if it is valid, as effectually make such an 
amendment as if it had declared so in terms? It does, in 
effect, strike out the very words we have suggested, and 
add the very provision. There is no difference in effect. 
The only difference is one of form, in that the supposed 
act would purport to amend, while the act as it stands 
would amend without purporting. 

If the first section of the act of the 25th of November 
is unconstitutional, standing alone, the only remaining 
question is, how far the defect is or can be cured by the 
repealing clause, (8d section,) which purports to repeal all 











352 FORTY-SIXTH ALABAMA. 


Falconer v. Robinson. 





ee 





laws and parts of laws in conflict with the act. Giving 
the widest scope to this clause, what would be its effect on 
section 922 of the Code? It would only strike out the 
provision giving the court of county commissioners the 
right to fill a vacancy in the office of treasurer. It would 
simply take way the appointing power, without conferring 
it on any one. If that power, therefore, is conferred by 
any part of the act, it must be by the first section. But 
the third section of the act can have no force or effect as 
a repealing clause. We admit that any given section of 
the Code may be repealed by mere reference to its num- 
ber, but we insist that a clause designed only to strike out 
a word, or clause, or sentence in a given section, would not 
be a repealing, but an amending act. 

But it may be asked, if we insist that the act of 25th 
November, 1868, should contain all the numerous sections 
of the Code relating to the filling of vacancies in all the 
offices named? We reply, that the framers of the consti- 
tution never designed that an act of this kind should be 
passed. If the legislature had complied with the constitu- 
tional provision that “no law shall contain but one sub- 
ject” —if this act had applied to county treasurer only, it 
would not have been difficult to set out the law amended. 
Containing the number of subjects it does, we admit the 
difficulty is great. 

In conclusion, the title of the act does not clearly ex- 
press its subject. The title is, “an act to authorize the 
governor to fill vacancies in certain county offices.” If it 
be said that its subject is the conferring new power on 
the governor, we ask, what power? Does it confer on him 
the power to fill a vacancy in the office of sheriff, or of tax 
collector? The powers conferred by the act, cannot be 
discovered from the title. We submit this point without 
further argument, as being too plain to dwell upon. For 
the causes shown, the act is clearly unconstitutional. 

The constitution requires that the subject should be 
“clearly expressed.” Is it so in the title of this act? The 
words of the constitution are words of command. 

If it be conceded that our constitution does not destroy 
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the doctrine of repeal by implication, still it is certain that 
when, as here, there is a clause of express repeal, that of 
itself excludes any repeal by implication. The same stat- 
ute cannot repeal expressly and impliedly. The law will 
not imply a promise, when there is an express promise. 
Nor will it imply a repeal when there is a provision of ex- 
press repeal. ‘The simple expression of one only of the . 
implications, which the law would have made but for that 
expression, is sufficient to exclude every implication but 
the one expressed.—Henly v. Falconer, 32 Ala. R. 540; 
Webb v. Plummer, 2 Barn. & Ald. 746. 

The opinion of the supreme court delivered in this case, 
evidently treats repeal by implication as of importance. 
But it is suggested for the consideration of the court, that 
whenever it is established that the legislature may, by 
means of repeal by implication, destroy the force of part 
of any former law, without setting forth that former law, 
then and from thenceforth that provision of the constitution 
herein above cited, is practically nullified. 

The act of the legislature here in question, is in no just 
sense a repealing act. The power of repeal, is not the 
principal power exercised in its passage. In its very nature 
it makes provisions upon subjects covered by former laws, 
and does not destroy, or purport to destroy, by repeal or 
otherwise, the whole of these former laws. It merely 
substitutes in the new act provisions different, in part, from 
the provisions of the former laws. According to every 
English and law dictionary, this new act is, in its very 
nature, amendatory or revisory. It is not a repealing act; 
it expressly repeals only what conflicts with it; and thus 
makes it wholly uncertain what part of the former law it 
does aim to change. It brings in the very evils which the 
constitutional provision above quoted was designed to 
prohibit. 

With the highest deference to the court, it is confidently 
asserted that the opinion in this case is incapable of being 
reconciled with the opinions and principles of Olmstead v. 
Tuskaloosa Bridge Company, 41 Ala. R., and Lapsley v. 
Weaver, 43 Ala. Rep. 
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The following response was made by— 


PECK, C. J.—We have very carefully re-examined the 
opinion in this case and feel persuaded of its correctness, 
The application for a re-hearing is denied. 


MEADOWS er at. vs. EDWARDS & BRASSELL. 


{BILL IN CHANCERY TO CORRECT ERRORS, &C., IN FINAL SETTLEMENT OF AN 
ADMINISTRATOR. ] 


1. Decree pro confesso; when properly set aside.—A decree pro confeaso 
against a defendant, rendered by one whom the register appointed to 
represent him during his absence, is properly set aside by the chan- 
cellor. 

2. Section 2274, Revised Code ; when authorizes a review by chancery court. 
Section 2274, Revised Code, seems to authorize a review in the 
chancery court of the final settlement of a decedent’s estate in the 
probate court, upon specified errors positively charged, little short of 
the privilege and right of appeal. 

3. Bill by minors to correct errors ‘in Jinal settlement ; when not without 
equity. —When, in such settlement, a decree has been rendered in favor 
of the administrator, a bill filed by minor distributees alleging that they 
were represented only by a guardian ad litem, and specifying errors 
equal in amount to the decree, is not without equity. 

4. Final settlement of administrator in chief, sufficient to support bill to 
correct errors.—The final settlement of the administrator in chief, is 
sufficient to support the bill, although an administration de bonis non 
is pending. The distributees are parties in interest, unless the estate 
is declared insolvent, and may be so afterwards. 


Appeal from the Chancery Court of Montgomery. 
Heard before Hon. N. W. Cocke. 


The facts are stated in the opinion. 


J. Farner, for Appellants.—1. The statute expressly 
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provides that where any error of law or fact has occurred 
in the settlement of any estate of a decedent, to the injury 
of any party without any fault or neglect on his part, such 
party may correct such error by bill in chancery within 
two years after the final settlement thereof, &e.—See Re- 
vised Code, § 2274; Mock’s Heirs v. Steele, 34 Ala. 178; 
Ansley’s Adm’r v. King’s Heirs, 35 Ala. 278; Marran v. Al- 
lison, 39 Ala. 70. 

2. The chancellor gives no reason for dismissing this bill 
except for want of equity. ‘The bill charges that there were 
errors, both as to law and fact intervening, and that com- 
plainants, who were distributees, were all minors, and there- 
fore not capable of guarding their own interests or protect- 
ing themselves, and that their brother, the administrator 
de bonis non, neglected to do so. I do not see what more 
is necessary to bring them within the provisions of the 
above statute, and the decree was on a final settlement of 
Edwards, administrator, and the bill shows that execution 
had been issued on the decree and levied on the property 
of the estate in the hands of the administrator de bonis non, 
and would have been sold but for the injunction. 

3. In the opinion delivered at the present term of the 
court, in the case of Powell, guardian, &e. v. Boon & Booth, 
adm’rs, it is decided that Confederate treasury notes were 
issued in aid of the rebel government, were illegal, and that 
it was against public policy, &c. This being the law, it 
was error to allow the administrator for that kind of funds, 
and to render a decree in his favor for the amounts so 
advanced by him, and to allow him to have a decree for 
the amount of this worthless and illegal currency, and to 
collect the amount with interest out of these orphans, 
surely cannot be law. 

4, The bill shows on its face that complainants were all 
minors at the time and had no one to protect their interests 
or rights, and if they have not this remedy they have none 
at all. 


Martin & Sayre, contra.—-1. The remedy in chancery exists 
by virtue of sections 2274, 2275, of the Code. 
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Chancery, without the existence of those sections, would 
have no jurisdiction, and the settlements, as made, would 
stand, unless reversed by the supreme court. 

2. Until a final settlement, the annual settlements are 
only prima facie correct, and may be re-examined.—§ 2159, 

The administrator de bonis non is a mere continuance of 
the original administration, and until there is a final set- 
tlement the whole proceeding is in esse, and may be exam- 
ined into by the probate court. The Code uses both words, 
settlement and final settlement ; and makes the jurisdiction 
of the court to depend in part on that fact. 

3. There can not be but one final settlement of an estate, 
Until there is a final settlement, it cannot be ascertained 
who are the parties interested, or who injured. The estate 
may be declared insolvent; it may, beyond all peradven- 
ture, be exhausted in the payment of debts ; so that a legal 
heir will and can by no possibility, in any event, get any- 
thing. In such cases, the legal heirs cannot be said to 
have suffered any injury. 

The person filing the bill must be a party to the settle- 
ment—a party entitled tosomething under the settlement. 

4. Until a final settlement, the administrator is the only 
party entitled to any portion of the estate, except the cred- 
itors, and no decree can be made by any court for a dis- 
tribution until after a settlement as to them is made. 

5. There can be no party legally injured, until after there 
is a decree. These parties, filing this bill, may never have 
any interest ; or if they had, two or three bills might be 
filed in regard to the administration of the same estate. 

6. The bill ought to show upon its face, certainly, that 
errors in fact or in law have taken place. 

' It is not shown that the matters stated in the bill are 
facts. 

And it is not shown that any error was committed by 
the court.—Dantworth v. Dantworth, adm’r, 35 Ala. 74. 

7. The record of the court of probate ought to show, 
affirmatively, that errors in fact or in law were committed 
by the court in its action upon the accounts filed for a set- 
tlemont. 
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And those errors ought to be so alleged in the bill, that 
the chancery court could make its decree upon the allega- 


tions as made. 
And the relief must be confined to the allegations as 


made. 

The bill cannot be entertained for general relief. 

8. The bill does not show, fully, these objections were 
not made in the probate court. The bill does not show 
that they did not have full notice of the settlement made ; 
neither does it show that these parties were not represented 
in said settlement. Neither is any reason assigned why 
they did not insist in the probate court on these objections. 
Moore v. Lesseur and Wife, 33 Ala. 243; Stein v. Burden, 
30 Ala. 273; Gillam v. Bloodgood et al., 15 Ala. 41. 

The reasons why the objections were not made in the 
probate court must be alleged, so that the court may be 
informed whether such causes are good or not. 

The facts stated must show that there was no negligence. 
Wilsonv. Randall and Wife, 37 Ala.76 ; Mock’s Heirs v. Steele, 
34 Ala. 200. 


B. F. SAFFOLD, J.—-The decree pro confesso against 
Edwards was set aside because it was not rendered by the 
register, but by another acting for him in his absence. 
There was no error in this. 

The bill was filed by the appellants to correct errors 
alleged to have occurred in the final settlement of the 
accounts of the appellee, Edwards, as administrator of the 
estate of George W. Brassell. It was dismissed for want 
of equity. 

The errors charged are, Ist. The administrator failed to 
account for the value of some firewood which he cut and 
hauled in 1864, with the slaves and wagon and teams of 
his intestate’s estate, and sold for about $600. 2d. He 
paid out $611.45 in Confederate currency, for which he was 
allowed credit at its nominal value, though it resulted in 
bringing the estate in debt to him to that amount in lawful 


money. 
The averments in denial of fault or negligence are, that 
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the complainants were minors without any guardian, having 
been represented by a guardian ad litem only; and that 
their brother, John E. Brassell, who was the administrator 
de bonis non, failed or neglected to guard their interests. 

The difficulty in this case is that similar allegations of 
error, on belief merely, and of inefticient representation, 
may be made in every case where minors are represented 
by guardians ad litem. On the other hand, grave injury 
may be done them, if they are to be concluded by the 
action of an indifferent guardian ad litem, who does not 
care to make himself acquainted with the true situation of 
their affairs. 

Section 2274, Revised Code, which authorizes this pro- 
ceeding, requires but two conditions, error of law or fact, 
and the absence of fault or neglect of the party injured. 
Section 2275 allows to infants two years after the termina- 
tion of their disability. The statute seems to contemplate 
a review of the settlement made in the probate court, upon 
specified errors positively charged, little short of the priv- 
ilege and right of appeal. 

If the error be admitted, can a minor in any case be said 
to be at fault, in view of his probable tender years, and 
because he is not allowed to represent himself. 

The second error above stated is too vaguely alleged in 
the bill. The facts stated may be true, and yet consistent 
with a just decree allowing the credit. If the administra- 
tor settled debts, for which lawful money might have been 
demanded, with Contederate currency obtained by the sale 
of property at a time when it was the only circulating 
medium ; or if, having excusably obtained it, he used it in 
the payment of debts contracted to be paid in such curren- 
cy, he ought to have been allowed the credit. There are 
other instances which would justify the allowance. It was 
not charged that the balance decreed in his favor was on 
account of Confederate currency estimated at its nominal 
value in lawful money. 

The want of equity in the first allegation is not so mani- 
fest. An answer of the defendant Edwards, which was 
correctly adjudged by the court to be insufticient, discloses 
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that he did not report to the probate court his liability for 
the use of some of the property of the estate in the matter 
of the wood, though he avers that the receipts were in- 
considerable, and were applied to the use of the complain- 
ants. In Morrow v. Allison, 39 Ala. 70, errors not consid- 
erably greater than the one alleged in this case were deemed 
sufficient to sustain the bill. The administrator is about 
to take the property of the complainants in payment of a 
decree for no greater amount than the error complained of. 
We think on this point the court erred. 

The objection made by the appellee that the estate is 
not yet finally settled, is not well taken. So far as he is 
concerned, it is settled, and he is about to enforce his 
decree. ‘The administrator de bonis non cannot be charged 
with errors of the court, or with those of his predecessor, in 
the absence of proof of such culpable neglect of his duty, 
or collusion, as would render any administrator liable for 
waste or failure to collect assets. The distributees of an 
estate are interested parties until it is declared insolvent, 
and may be to some extent afterwards. 

The decree is reversed and the cause remanded. 





HALL & CURRY vs. BRAZELTON. 
[ ATTACHMENT—PLEADING. } 


1, Attachment; for what cause may be abated.--An attachment sued out on 
an affidavit defective in matter of substance, may be abated on the plea 
of the defendant. 

2. Attachment; omission of what in afidavil, is matter of substance.—Au 
affidavit that omits to state that the attachment is not sued out for the 
purpose of vexing or harassing the defendant, is defective in substance, 
and is not amendable. 

8. Pleading ; what sufficient under the system provided by the Revised Code. 
The common law strictness required in pleas in abatement, is abol- 
ished with us, and pleas in bar and abatement, stand on the same 
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footing, and all that is necessary in either is to state, succinetly, the 


facts relied on, in such manner as to present a material issue. 

4. Pleas; what defects of, not good ground of demurrer to.—Defects in 
stating the commencement or conclusion, or in the prayer, of a plea in 
abatement, are not defects of substance, and, therefore, n0 good Cause 
of demurrer—nor is duplicity, in such a plea, a good ground of de. 
murrer. 


AppraL from Circuit Court of Perry. 
Tried before Hon. M. J. Sarrop. 


On the first day of December, 1865, the appellants sued 
out an original attachment against the appellee, returnable 
to the May term, 1866, of the circuit court of Perry county, 

At that term of said court the appellee pleaded in abate- 
ment of said attachment, that the affidavit did not state 
that the attachment ‘was not sued out for the purpose of 
vexing or harassing said defendant.” The plea prayed 
judgment of said attachment, affidavit and complaint, and 
that they might be quashed. 

The cause was continued from time to time until the fall 
term of said court, 1869, when, as the bill of exceptions 
states, the plaintiffs filed a demurrer to said plea, and 
assigned the following causes of demurrer, to-wit: 

1. Said plea does not commence aud conclude with the 
-proper prayer. 

2. The plea is double, as it sets up different matters of 
abatement. 

3. The plea does not conclude with a prayer of judgment 
of the attachment, and that the same may be quashed. 

4. The plea prays judgment of the affidavit, attachment 
and complaint for a supposed defect, confined to the affida- 
vit, and not existing in the attachment and complaint. 

5. The plea prays judgment of the affidavit, attachment 
and complaint, without setting out the complaint or show- 
ing any defect in the complaint. 

6. The plea is not signed by the defendant or his attor- 
ney. 

The demurrer was overruled, and the plaintiffs asked 
leave to amend the affidavit, &c., which being denied, they 
declined to plead further, and “it appearing to the satisfac- 
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tion of the court that the matters of abatement set forth in 
the plea are true,” judgment was rendered, quashing and 
abating the attachment and declaration, and taxing the 
plaintiff with costs, and hence this appeal. 


The errors assigned are— 
1st. Overruling the demurrer to the plea in abatement. 


2d. Refusing leave to amend. 


Avex. WHITE, and Joun T. HEF.in, for appellant. 
, contra. 





PECK, C. J.—The affidavit is clearly defective. The 
omission to state that the attachment was not sued out for 
the purpose of vexing or harassing the defendant, is an 
omission of matter of substance, and not of form merely, 
and therefore cannot be cured by amendment. Defects of 
form, only, in such an affidavit, are amendable.—Reviced 
Code, § 2990; Hall & Curry v. Brazelton, 40 Ala. 406. 

Under our present system of pleading, no objection can 
be made to the form of a plea, whether it be in bar or 
abatement of the action. Section 2638, Revised Code, says 
a plea must consist of a succinct statement of the facts 
relied on in bar or abatement of the suit, and no objection 
can be taken thereto, if the facts are so stated that a mate- 
rial issue can be taken thereon. 

It is very clear, this plea contains facts so stated, that a 
material issue can be taken onthem. ‘This is all the statute 
requires. The manner of their statement is no good cause 
of demurrer. Section 2629 of said Code, says no objection 
can be taken for defect of form in a plea; and section 2656 
declares that no demurrer in pleading can be allowed, but 
to matter of substance. 

By the common law, great strictness was required in 
pleas in abatement, and defects of form were treated as 
matters of substance, and might be taken advantage of by 
a general demurrer. This strictness is not now necessary. 
Pleas in bar and in abatement, with us, stand upon the 


game footing, and all that is required in either, is to state 
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the facts succinctly, so as to present a material issue ip 
law or fact. 

Section 2989 of said Code enacts, that attachments issued 
without affidavit and bond, as therein provided, may be 
abated on plea of the defendant, filed within the first three 
' days of the return term. The manifest meaning of this 
section is, that an attachment may be abated if issued 
without a sufficient affidavit or bond ; it does not require it 
to be issued without either, to justify a plea in abatement, 

An affidavit or bond, defective in matter of substance, ig 
in legal contemplation equivalent to no affidavit or bond 
whatever. 

If the defect be of form, only, it may be amended, whether 
it be in the affidavit or bond, or both; but an attachment 
must not be dismissed for any defect in, or want of, a bond, 
if the plaintiff, his agent or attorney, is willing to give or 
substitute a sufficient bond. The aflidavit, however, if 
defective in substance, is not amendable, and the attach- 
ment must be abated, on the plea of the defendant.—§ 2990, 
Revised Code. 

The causes of demurrer, assigned to the plea in abate- 
ment in this case, do, none of them, disclose any defect of 
substance. They all relate to the form and manner of the 
plea, and not to any matter of substance, and for that 
reason constitute no good cause of demurrer to said plea; 
therefore, the court below committed no error in overruling 
said demurrer. 

The 6th cause of demurrer is not sustained by the record; 
the plea is not only signed, but sworn to, by the defend- 
ant. 

The judgment is affirmed, at appellant’s cost. 
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IRVINE, Apm’r, vs. ARMISTEAD. 


[BILL IN EQUITY BY WIDOW, PRAYING TO HAVE DOWER ASSIGNED IN LANDS OF 
WHICH THE HUSBAND WAS SEIZED IN FEE DURING COVERTURE, BUT WHICH 
WERE SOLD UNDER EXECUTION ON JUDGMENT OBTAINED PRIOR TO THE MAR- 


RIAGE. } 


1. Judgment ; what not such a lien as defeats widow's right of dower.—A 
judgment of a circuit court, rendered on the 16th day of September, 
1861, on which an execution was issued within the year after its rendi- 
tion and returned unsatisfied, and upon which judgment no other 
execution was issued until September, 1865, is not a lien on the 
lands of a defendant in said judgment, which will defeat his widow’s 
right of dower in his dowable lands, when the marriage with such 
defendant took place on the 29th day of November, 1862, and after the 
rendition of such judgment. 

2. Same; what no bar to right of dower.—A sale of such defendant's dow- 
able lands under execution on such judgment, and the conveyance of 
the same to the execution purchaser by the sheriff in 1866, is no bar to 
the widow’s dower. 

8. Same; purchaser at execution sale under such judgment; for what is 
liable-—The purchaser under such sale, or his administrator, is liable, 
if he resists the widow’s application for dower in such lands, to account 
to her for the mean profits of such dower lands from the death of the 
husband, by way of damages, during the tenancy of the same. 

4. Chancery, courts of ; of what have original jurisdiction. —The chancery 
courts of this State have original jurisdiction to entertain suits for 
dower concurrent with the courts of law, especially where there is a 
purchaser under execution title in possession of the lands at the death 
of the husband, and there is necessity for an account for mean profits, 
by way of damages, between the tenant of the lands and the claimant of 
the dower interest. 


AprEaL from Chancery Court of Lauderdale. 
Heard before Hon. WILLIAM SKINNER. 


THE case made by the bill and answers may be briefly 
stated as follows : 

On the 16th day of September, 1861, Brickell obtained 
a judgment in the circuit court of Lauderdale, against 
George G. Armistead and others for $1164 and costs. Ex- 
ecution was issued on this judgment on the 27th day of 
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September, 1861, and returned unsatisfied. On the 29th 
day of November, 1862, George G. Armistead intermar- 
ried with the complainant in the court below. In 1865, 
an alias execution, and the only one issued after the 27th 
day of September, 1861, was placed in the hands of the 
sheriff, who levied it upon the lands of said Armistead and 
sold the same early in October, 1866, to James B. Irvine, 
Irvine paid the purchase-money, received the sheriffs deed, 
and on the 6th of October, 1866, entered into the posses- 
sion of the land. On the 11th day of October, 1866, said 
George G. Armistead departed this life in Lauderdale 
county, leaving him surviving a widow (the appellee) and 
several children. Irvine, the purchaser, died soon after 
the sale, and his administrator continued in possession of 
the land after his death. George G. Armistead was seized 
in fee of the land sold by the sheriff, at the date of the 
rendition of the judgment as well as the time of his mar- 
riage and at the date of the sale of the land. 

On the 2d of February, 1869, appellee, the widow, filed 
her bill in the chancery court of Lauderdale, praying that 
dower be allotted her in the lands of her husband, bought 
by Irvine, and then in the possession of his administrator, 
and that an account be stated, &c.; that the administrator 
be decreed to pay her one-third of the mean profits of said 
lands from the date of her husband’s death. The admin- 
istrator and proper parties were made defendants to the 
bill, and they answered and demurred to the bill for want 
of equity. ; 

On the hearing the chancellor overruled the demurrer, 
granted the relief prayed, &c., and referred it to the regis- 
ter to take and state an account of the rents and profits of 
the lands, from the date of the death of complainant’s hus- 
band, &c., allowing the administrator credits for improve- 
ments, &c. The register reported that complainant was 
entitled to the sum of $604.93, as her third of the mean 
profits, and this report, no objections having been filed, 
was duly confirmed by the chancellor. 

The defendants appeal and assign as error— 

Ist. Overruling demurrer for want of equity. 
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9d. The final decree rendered. 
3d. Allowing rents to complainant. 


Picxetr & Parrerson, for appellant.—Appellee is not 
entitled to dower in the lands. 

1st. Because the lien on said lands, created by the ren- 
dition of said judgment on the 16th September, 1861, was 
paramount and superior to the claim of dower, which did 
not attach until the marriage in November, 1862. 

2d. Because the general doctrine on the subject is, that 
the wife’s dower is liable to be defeated by every subsist- 
ing claim or incumbrance in law or equity which existed 
before the inception of her right to dower, and which 
would have defeated the husband’s seizin. 

To sustain this position the following authorities are 
relied on:—Peck on Dower, 106; 4 Kent’s Com. 50; Roper 
on Husband and Wife, 358; 1 Scribner on Dower, 564, 
572, 574, and cases cited. 

Dower is defeated by a mortgage, or judgment lien, sub- 
sisting before dower attaches, and which would destroy the 
husband’s seizin; and a judicial sale for the payment of 
debts will defeat the right of dower, when the lien created 
by the judgment existed before the marriage.—2 Bouvier, 
247; 12S. and R.21; 1 Yates, 300; 1 Wash. on Real Es- 
tate, 193, 240, top page, 3 p. 117; 2 Carter, 58; 10 Mary- 
land, 5; 8 Blackf. 274; 31 Maine, 403, 11 § and m. 164; 
2 Robeson, (Va.) 398 ; 1 Scribner on Dower, 572; 7 Humph. 
72; 1 Ohio, 99; Hilliard on Mort. 631; 3 Bacon’s Ab. 236; 
14 Ala. 370; 23 Ala. 268; 36 Ala. 533; 40 Ala. 540; 
21 Ala. 528; 35 Ala. 497. 

Another view of the case is this: that the judgment un- 
der which the land was sold is a contract between the par- 
ties, and composes the highest obligation known to the law, 
and entitled to the protection of the constitution. How, 
then, could Armistead, by any act of his own, impair or 
destroy its force, or take away, reduce or impair, any of 
the securities given by law for its satisfaction.—Chitty on 
Cont. 2, 23; 1 Par. on Cont. 7; Weaver v. Lapsley, 48 Ala. 
By the act of the legislature, December 19th, 1861, a lien 
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was created in favor of judgment creditors on all the prop- 
erty of the defendants in the State, and all subsequent 
acts carefully preserved this lien.—Acts, 8th December, 
1863 ; Acts, 23d February, 1866, p. 81; Acts, 19th Febru- 
ary, 1869, p. 609; Acts, 1868, p. 266; Rev. Code of Ala, 
§§ 287, 2891. 

But appellee contends all the acts of the legislature are 
void, because enacted by a legislature of a State at that 
time at war with the United States, and that during the 
war of rebellion the State government was an illegal one, 
and its laws and courts mere nullities, and can not be made 
valid by the subsequent legislation of the present rightful 
State government, after restoration. This proposition 
ought not to be sustained, because it would unsettle the 
entire social fabric, and open upon the country a pandora’s 
box to flood it with unmitigated evils, and, besides, is con- 
trary to the decisions of the supreme court of the United 
States, and the several State courts where the question has 
come before them.— Texas v. White. 

An ordinance was passed by the convention of 1861, 
relieving the officers in Alabama from tho necessity of tak- 
ing an oath to support the government of the Confederate 
States, or the insurrectionary government of Alabama, 
and it is a matter of judicial history, that none of the in- 
cumbents in office were required to vacate by the constitu- 
tion of 1861. It will be seen by reference to the exhibits 
on file in this cause, and copied in this cause, and copied 
in the record, that the Hon. John E. Moore, as judge, 
Shaler Ives, as sheriff, and V. M. Benham, as clerk, held 
the term of the Lauderdale county circuit court, at which 
this judgment was rendered. This court will take judicial 
notice, that on the lith day of January, 1861, the Hon. 
John E. Moore was the judge of the 4th judicial circuit of 
Alabama; that Shaler Ives was the sheriff of Lauderdale 
county ; that V. M. Benham was the clerk of said court, 
and that said judgment was rendered at a time prescribed 
by law, in force prior to the passage of the ordinance of 
secession, for holding of fall term of said circuit court. 
This court will take judicial notice of the fact, that each 
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of the officers of said court held their respective offices by 
yirtue of commissions derived from the rightful and legiti- 
mate government of Alabama, and that the term of neither 
of said officers had, on the 16th day of September, 1861, 
expired by operation of law. There is not the slightest 
evidence in the record, that either of said officers, prior to 
the rendition of said judgment, had ever engaged or in 
any manner participated in the rebellion. Suppose the 
judgment in question had been rendered under the same 
circumstances, on the 16th day of September, 1860, instead 
of 16th of September, 1861, it would, beyond all contro- 
versy, have been a valid judgment in every particular. 
This being the case, how can this judgment become a nul- 
lity, or even a foreign judgment by virtue of the ordinance 
of secession? How could a void ordinance give validity 
to what would otherwise have been a valid judgment? In 
the case of Chisholm v. Coleman, 43 Ala., this court recog- 
nized, it is submitted, the principle here contended for. 
Coleman was judge by virtue of an election held in 1858. 
On the 16th day of May, 1862, he became a colonel in the 
Confederate army. He had drawn his salary up to, and 
including the 31st of March, 1862. This court decided 
that he was entitled to his salary as judge, from the 31st 
day of March, 1862, to the 16th day of May, 1862, the day 
that he embarked in rebellion against the government of 
the United States. Now, suppose that judge Coleman had 
rendered a judgment, otherwise regular and proper, at a 
time intervening between the 3lst day of March, 1862, 
and the 16th day of May, 1862. Would such judgment 
have been valid? Would it have been a domestic judg- 
ment or a foreign one, or in the nature of a foreign judg- 
ment? To hold such a judgment void, would be an 
anomaly in the history of judicial decisions. We would 
then have the unparalleled precedent of the supreme 
court of a loyal State holding a judgment void, as between 
citizens, for no other reason than that it was contaminated 
by the rebellion, and yet ruling that the judge who ren- 
dered the judgment was justly and fairly entitled to be paid 
out of the treasury of the State for his services. To hold 
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that such a judgment was foreign, or in the nature of 
foreign judgment, would be equally obnoxious to law and 
sound reasoning. If the judgment was foreign the judge 
who rendered it was foreign, and we would then have the 
precedent established that foreign judges were entitled, 
upon proper application, to payment of their salaries out 
of the treasury of Alabama. Such a doctrine is utterly 
untenable, and directly at variance with the ruling of this 
court in the case just cited. That decision, it is contended, 
is grounded in correct reasoning, and happily it has met 
with the concurrence of the supreme court of the United 
States in the case of White v. Cannon. In that case, the 
court sexys “that a judgment rendered by the supreme court 
of Louisana after the passage of the ordinance of secession 
in that State, was not affected thereby, for the same reason 
that the ordinance was void.”—See White v. Cannon, Tth 
Wallace, p. 442; Ordinance Convention, 21st Sept. 1865; 
Ordinance Convention, 6th Dec. 1867; Randolph v. Bald- 
win, 41 Ala. 309; Winter v. Dickerson, 42 Ala. 92; Hoffman 
v. Boon & Booth, 48 Ala. 1869; Ordinance No. 15, Con- 
vention 1867; Auditor v. Taylor, 43:Ala. 1869; Hail v. 
Hall, Jane term, 1869 ; Armstead v. State, 43 Ala. 

Under our statutes the widow’s quarantine does not ex- 
tend beyond the right to occupy the dwelling house in 
which her husband dwelt next before his death, and the 
lands thereunto adjoining. 

In this case, the record shows that the lands in which 
dower is claimed, are situated some ten miles from the 
mansion and lands adjoining, where the husband dwelt 
next before his death. And until dower is assigned, the 
widow has no estate whatever in said lands, but the mere 
right to have dower allotted to her, and not being entitled 
to the possession of such lands has no claims for back rents. 
6 Ala. 873; 13 Ala. 329; 35 Ala. 497, 644 and 528; 36 
Ala. 203; 37 Ala. 484; 38 Ala. 608; Clay v. Richardson, 
43 Ala. 


O’NgaL, Lewis & Cooper, contra. 
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(Appellee’s brief did not come into Reporter’s hands.) 


PETERS, J.—It is insisted by the appellant that the 
judgment of the circuit court in favor of Brickell against 
said George G. Armistead operated as a lien on the lands 
mentioned in the complainant’s bill ; and that this lien, hav- 
ing accrued before the marriage, defeated the right to dower 
upon the sale under said execution issued on said judgment 
to satisfy thesame. This defense sets up two assumptions : 
First, that said judgment was a lien on said lands ; second, 
that the right of dower attached, subject to be defeated by 
this lien on a sale of said lands to satisfy said judgment. 
At least, I so understand the argument of the learned coun- 
sel for the appellant, Irvine. The first assumption is the 
first to be considered. If that proves untenable, then the 
second must fail also ; because the second stands upon the 
first. 

Dower is greatly favored by the law. It is classed with 
those rights we are accustomed to denominate as sacred. 
It is ranked with the right to life and to liberty.—4 Bacon, 
845; 1 Story’s Eq. § 629. This may well be so in a free 
country ; because it is for the comfort, the support and the 
protection of the mothers and the children of the State. 
In truth, the law upon the subject of dower is a pledge 
by the commonwealth to them that, upon the father’s death, 
they shall not be expelled from the home which he had 
provided for them. 

When the judgment here relied on was rendered, there 
was no law of this State, which this court can enforce, that 
made such a judgment a lien on the lands of the defend- 
ants therein. The execution in the hands of the sheriff 
was made by law a lien on the lands and other property of 
the defendants subject to levy and sale, but this lien did 
not belong to the judgment. And this lien was only con- 
tinued as long as the writ of execution was regularly issued 
and delivered to the sheriff without the lapse of an entire 
term.—Code of Ala. § 2456; Rev. Code, § 2872; Daily v. 
Burke, 28 Ala. 328; Curry v. Landers, 35 Ala. 280. The 


enactment of the insurgent government in this State, of 
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December 10, 1861, was of no force, so far as this cage ig 
concerned. It did not change the law as it existed before 
its date.—Texas v. White, T Wall. 700; Martin v. Hewitt, 
June term, 1870; Ray v. Thompson, 48 Ala. 434; S. C. on 
second application for re-hearing, June term, 1870. This act 
out of the way, there was no subsisting lien on the lands 
in controversy at the date of said marriage. The execu. 
tion had not been regularly issued and continued from term 
to term. This was necessary to keep the lien in force — 
Code, § 2456; King v. Kenon, 38 Ala. 63; see, also, Kirk- 
sey v. Hardaway, 41 Ala. 338; Sanford v. Ogden, Furguson 
& Co., 34 Ala. 118; Troy v. Smith & Shields, 33 Ala. 469. 
The enactments of December 8, 1863, February 20, 1866, 
and February 19, 1867, have all been passed since the mar- 
riage of Mrs. Armistead with her said husband, now de- 
ceased, and they can not be allowed to affect her rights, 
unless it can be clearly shown that it was the legislative 
purpose to have doneso. Her right to dower had then at- 
tached to all the lands of her husband which fell within the 
description of those mentioned in the statute. These acts 
were not intended to displace or impair this right; and on 
the death of the husband it became complete.—4 Kent, 50; 
Rev. Code, § 1624. Then, without intending to repeat the 
discussion on the validity of the judgment now interposed 
as a bar to the right of dower in this case, as a judgment 
of a court of the insurgent government in this State, dur- 
ing the supremacy of the late rebellion, it may be allowed 
that, if it were valid, it possessed no lien at the date of the 
marriage in this case.—33 Ala, 469, supra. The husband’s 
seizin, then, at the marriage, was in fee and unembarrassed 
by any lien. When this is the case the right of dower ac- 
crues, and it continues until it is relinquished by the wife, 
in the manner prescribed by the Code. And as this is the 
only mode of barring the wife prescribed by the statute, it 
may be very seriously doubted whether any other was in- 
tended to be allowed, if the marital relation continued up 
to the death of the husband.—Revised Code, §$§ 1624, 1626 
and 1629. 

But did the legislature intend, in granting the right of 








e ig 
ore 
nt 


» 
p 





JUNE TERM, 1871. 371 


Irvine, Adm’r, v. Armistead. 





—_—___ 





dower to the widow in the husband’s lands, to make it, un- 
der any circumstances, subservient to the lien of a judg- 
ment at law against the husband, whether before or after 
marriage? Certainly, from what has been said in the fore- 
going discussion, the right to dower is superior to all liens 
jn which the wife does not join, which accrue after marriage. 
Owen v. Slatter et al., 26 Ala. 547; Nance v. Hooper, 11 
Ala. 552. Neither the lien of a judgment nor the right to 
dower depend upon contract or grow out of contract, as 
that word is used in a commercial sense. They are the 
creatures of the statute, and may both subsist at the same 
time. When thisis the case, was it the purpose of the 
legislature that the right of dower should be displaced by 
the lien of the judgment? As the will of the legislature is 
the basis of both rights, it could, within the strict limit of 
its powers, declare that the right of dower should always 
displace the lien of the judgment. This is the reasoning 
of this court in the analogous case of exemptions in favor 
of the family.— Watson et al. v. Simpson, 5 Ala, 233. The 
Code defines dower in this language : “ Dower is an estate 
for life of the widow in a certain portion of the following 
real estate of her husband, to which she has not relinquished 
her right during the marriage: 1. Of all lands of which the 
husband was seized in fee during the marriage. 2. Of all 
lands of which another was seized for his use. 3. Of all 
lands to which at the time of his death he had a perfect 
equity, having paid all the purchase-money therefor.” —Rev. 
Code, § 1624. This is the pledge of the commonwealth to 
the woman who marries. It is a statutory privilege. It 
is expressed in language perfectly plain, absolute and un- 
limited. Were it a stipulation in a deed, there could be no 
rational contest about its meaning and intent. If there is 
a marriage, seizin during the coverture, and death of the 
husband, then the right to dower is absolute, unless the 
widow has relinquished it. This is the sole condition that 
may defeat it. 

The same law, it is true, makes the husband’s lands 
subject, by judgment and execution, to the payment of his 
debts. But it does not say that this privilege shall override 
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and displace the superior privilege of dower on behalf of the 
widow. To say that the lien is to be preferred because it 
is prior in time, is to qualify and limit the stipulation giy- 
ing dower. This can not well be done, where it is legiti- 
mate to make the construction most favorable to the right 
of dower. As soon as the facts exist that give birth to the 
right of dower, then the enjoyment of the fruits of the 
lien is postponed till possession under the dower is ex- 
hausted. The execution purchaser, by the sale, steps into 
the shoes of the debtor, it is true; but he takes the estate 
subject to the dower, as the husband held it from the mo- 
ment of the marriage. When the dower right is exhausted, 
the execution purchaser takes all. These are questions 
not to be settled by the common law. They spring out of 
our statutes, and are to be solved according to their lan- 
guage and intent. And it seems to me most conformable 
to the spirit of our law to apply to the construction of the 
statute defining and regulating dower, the same liberality 
that has been granted to the like statute of exemptions. 
5 Ala. 233, supra. In doing so, it simply places the right 
to dower, which attaches after the judgment against the 
husband, on the same footing that it holds when it attaches 
before the judgment, (11 Ala. 552, supra,) and upon the 
footing of exemptions in favor of the family.—5 Ala. 233, 
supra. But it is not really necessary to settle this ques- 
tion in this case.. It is determined without it. 

The judgment in favor of Brickell against George G. 
Armistead, upon which the appellant relies to defeat the 
complainant’s claim of dower in this case, can not now re- 
ceive in this court such force as would give it that effect. 
It was wholly devoid of any right of lien. It could not, 
then, stand in the way of the right of dower claimed by 
Mrs. Armistead. It will hardly now be seriously pretended 
that there was no change wrought in the government of 
this State by the passage of the ordinance of secession, 
and that the government was the same after the cleventh 
day of January, 1861, that it was before that day. Nor 
will it be contended that the government existing up to the 
passage of this ordinance was overthrown, and a “ new 
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overnment was erected in its stead” by piece-meal. 


§ Wall. 13. If this did not so take place, then the judicial 
department of the legal government of the State passed 
away with the executive and legislative departments of the 
same. What was found here afterwards exercising juris- 
diction in any of these departments of government, be- 
longed to the new organization under the insurgent power. 
This insurrectionary organization was established in hos- 
tility to the constitution of the United States, and for this 
reason the whole structure was illegal and void — Texas v. 
White, 7 Wall. 700, 732, 733. Let it be admitted that the 
merits of the case of Texas v. White, above cited, turned 
upon a judgment of a rebel court in that State, instead of 
a law of the unlawful government, would the judgment 
have escaped the fate of the law? It seems to me that it 
could not, if the reason given for the invalidity of the law 
was correct. And in this the whole court concurred. 
Then, if the law was void, as it was pronounced, the judg- 
ment must have been void also. A void judgment is noth- 
ing. Itis not a mere irregularity, which the legislature 
might amend. To make such a judgment good, would be 
to make a new judgment. This the legislative authority 
can not do, nor any other authority in the State acting 
under constitutional limitations. The legislative power 
may make such proceedings the basis for a new trial, or a 
ground for review and correction of error, or it may refuse 
the parties relief who have acted under them.—Ordn. No. 
39, 40; Pamph. Acts 1868, pp. 186, 187, 269. It seems to 
me, that to go beyond this, under our system, would be an 


_ unjustifiable usurpation. That the learned and able coun- 


sel for the appellant have wholly failed to furnish any do- 
mestic authority supporting the validity of the judgment, 
without ratification or cure of some kind by the legal gov- 
ernment, is the amplest and most satisfactory evidence that 
none such exists. That such judgments should be cured 
in some way, is the opinion and practice of jurists of the 
highest standing.—Ordn. No. 26, Rev. Code, pp. 58, 59; 


3 Ala. 
The facts, then, show that the complainant in the court 
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below was entitled to dower in the lands set forth and de- 
scribed in her bill. In such case, the court of chancery 
has original and concurrent jurisdiction with courts of law 
to ascertain and adjust her rights.—4 Kent, 71, and cases 
there cited ; 1 Story Eq. § 624, et seq.; Rev. Code, § 1631; 
Brooks v. Woods, 40 Ala. 588 ; Waters v. Williams, 38 Ala. 
680 ; Owen v. Slatter, 26 Ala. 547. 

The widow’s title to the dower lands is a legal title, and 
it springs up into perfection immediately on the death of 
her husband. If it can be defined by metes and bounds, 
it is as perfect as though it were created by deed dated on 
the day of the husband’s death. And if the allotment by 
metes and bounds can be made, she is entitled to the im- 
mediate possession as fully as she would be under a deed. 
The rights being the same, whether by dower or by deed, 
like consequences should follow both. adem ratio, idem 
lex.—Broom’s Max. p. 64, marg. Reasonable satisfaction 
may be recovered for the use and occupation of land in 
this State.— Rev. Code, § 2707; see, also, Slatter v. Meek, 
539, 528. And in such case, where there is no special rule 
in equity, the rule at law will be followed. Equitas sequi- 
tur legum.—1 Story Eq. § 64, et seg. The possession of the 
complainant having been obstructed by the appellant, 
Irvine, she was entitled to some damages.—Sedg. on Dam. 
133, et seg. There was no error, then, in the reference to 
the master to make inquiry of this damage, and report the 
same to the court. As this report was made, and not ob- 
jected to before its confirmation in the court below, it is 
too late to raise the objection here for the first time. 
Gerdld v. Miller's Distributees, 21 Ala. 483; Lang v. Brown, 
91 Ala. 179; Rev. Code, §§ 3387, 3389. Unless the decree 
of reference upon its face showed error, there can be no 
doubt of the propriety of the reference.—Springle’s Heirs 
v. Shields & Paulding, 17 Ala. 295. In Beavers & Jamison 
v. Smith, (11 Ala. 20, 32,) it is said that “damages are 
properly the mean profits arising after the death of the 
husband and before the suit for dower. * * * But 
whatever may be the rule at law, in equity the established 
doctrine is to allow the widow the mean profits as damages, 
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and this not by analogy to the allowance of damages 
under the statute of Merton, but on the grounds of title.” 
Iv. p. 82. This intimation also comports with the lan- 
guage of our statute, which gives the owner of lands in 
this State “‘ reasonable satisfaction for its use and occupa- 
tion.” —Rev. Code, § 2607. The alienee who obstructs the 
widow’s right to her dower lands, under our statute, can 
not claim to stand on a better footing than the heir. Her 
title is the same against both of these, and either, as he 
may have the seizin and occupancy of the dower lands, 
may put her in possession immediately upon the death of 
the husband, if he chooses,—Johnson, adm’r, v. Neil and 
Wife, 4 Ala. 166. In this case, the appellant’s possession 
from the death of the husbond was continuous up to the 
filing of the bill, and afterwards until the allotment of the 
dower. He had epjoyed the use and occupation for the 
whole of this period. The same law which gives compen- 
sation after the filing of the bill for the use and occupa- 
tion, also gives it before the bill is filed. The alienee 
could only be charged with damages for the use and oceu- 
pation of the widow’s dower during the period of his ten- 
ancy, This is what the chancellor decreed, and it is what 
the master ascertained and reported. The judgment is 
therefore right, and it will not be disturbed. 

The decree of the court below is affirmed ; and the ap- 
pellants will pay the costs in this court and the court be- 
low.—Rev. Code, §§ 2779, 3471. 
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McCULLOUGH vs. TALLADEGA INS. CO. 


[ASSUMPSIT ON WRITTEN OBLIGATION TO PAY MONEY. ] 


1. Corporation ; when may plead nul tiel corporation.—A corporation, when 
sued on a contract made by it, cannot plead nul tiel corporation, unless 
in case of misnomer or dissolution. 

2. Private corporations ; books of, competency as evidence.—The compe- 
tency as evidence of the books of a private corporation is not destroyed 
because they had been for some time in the possession of the attorneys 
of the corporation, who brought them into court and delivered them to 
the attorneys of the opposite party, for use as evidence in the pending 
trial, there being no suspicion or claim of fraud on their part. 

3. Same ; when may be sued on obligation for borrowed money.—A private 
corporation, authorized to ‘‘borrow money, and issue their bonds 
therefor,” may be sued on the obligation they give for the re-payment 
of money borrowed, whether it be under seal or not. 


AppgaL from Circuit Court of Talladega. 
Tried before Hon. CaarLes PELHAM. 


The facts appear in the opinion. 


Tavut Braprorp, for appellant.—1l. The books of the 
Talladega Insurance Company were competent evidence, 
under the plea of “nui tiel corporation.” By these the 
plaintiff expected to prove, in part, acceptance of the char- 
ter, as they showed acts of “user” by the corporators, 
The manner in which the books were bronght into court 
did not affect the case, for it was only incumbent on the 
plaintiff to identify the books. 

2. The case of Sunders v. Talladega Insurance Company, 
43 Ala. p. 115, is decisive of this case. 

The right to borrow money, and to give a written prom- 
ise to repay it, is clearly conferred upon the company, as 
may be seen by the actual grant of powers, and the restric- 
tion upon the exercise of certain banking powers, not con- 
ferred by the charter. 
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Joun T. HEFLIN, contra. 
(No brief for appellee came to Reporter’s hands.) 


B. F'. SAFFOLD, J.—This suit was assumpsit on a writ- 
ten contract or obligation to pay money, brought by the 
appellant against the appellee. The defendant pleaded the 
general issue and nul /iel corporation. The court erred in not 
sustaining the demurrer to the last plea. I have not been 
able to find any authority for such a use of the last plea by 
the corporation. It has to appear in some way to make 
it; and being present, it pleads that it does not exist. 
Our statute law assimilates a private corporation, as nearly 
as possible, to a person ; and the substance of such a plea 
seems necessary or permissible only in cases of misnomer 
or dissolution, and in the form and manner required in the 
case of a person. 

Besides, as a person who has dealt with a corporation as 
such is estopped from denying its existence in that matter» 
so should a corporation who has so dealt with an indi- 
vidual. 

The books of the company were competent evidence for 
the plaintiff, and the court erred in its refusal to permit them 
tobe introduced. Formerly the rule was that a party could 
not be compelled to produce his private books and papers in 
obedience to a subjena duces tecum, on the ground that it 
was requiring him to give evidence against himself, or in 
his own case. As the parties to a suit are now competent 
witnesses, and the production of papers may be coerced 
by subpoena from such, the rule no longer exists. The fact 
that the books had been for some time in the keeping of 
the attorneys of the company, who had used them as evi- 
deace in behalf of the company in another cause, and that 
they had brought them into the court-house, during the 
pendency of this trial, and delivered them to the plaintiff's 
counsel, did not destroy their competency, there being no 
suspicious circumstances attendant. Independently of 
these books, the evidence of the acceptance of the charter 


25 





a A SETAE ie mt ey 








378 FORTY-SIXTH ALABAMA. 


McCullough v. Talladega Insurance Co. 





$$... 





———— 


and user under it, was amply sufficient.— Talladega Insur- 
ance Company v. Landers, 43 Ala. 115. 

One of the powers expressly conferred upon this company 
by its charter, was that to borrow money and issue their 
bonds therefor. It is claimed for these bonds that they 
must be sealed instruments. If so, section 9, Revised Code, 
provides that when by law a bond is required, an under- 
taking without seal is sufficient, and must be taken in all 
respects as if the same was a sealed instrument. But I 
imagine the bonds intended are such writings as are cus- 
tomary and sufficient for the purpose among business men. 
Unless the act of incorporation expressly prescribes the 
contrary, the duly authorized agents of the corporations, 
as of natural persons, may, within the scope of their author- 
ity, bind them by simple as well as by sealed contracts. 
In The Bank of Columbia v. Patterson, 7 Cranch, 299, the 
United States supreme court went the whole length of giv- 
ing the same remedies against incorporated companies, in 
matters of contract, as against individuals.—Angell & 
Ames on Corp. §§ 292, 379; Talladega Ins. Co. v. Landers, 
supra. 

The judgment is reversed and the cause remanded, 


[Nore sy Reporrer.—At a subsequent day of the term, 
appellee applied for a re-hearing, but the application did 
not come into the Reporter’s hands. The following re- 
sponse was made :} a 

SAFFOLD, J.—Wedonot think section 9, Revised Code, 
is confined to the restricted meaning contended for by the 
appellee. But the decision was not based on that issue. 

The authorities cited in favor of the right to plead na 
tiel corporation, were examined before preparing the opin- 
ion. The right to plead that a certain act was beyond the 
scope of the powers of the corporation is different from a 
plea that the corporation does not exist. 

A re-hearing is denied. 
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THORNTON vs. KYLE. 


{APPEAL FROM ORDER OF CHANCELLOR SUSTAINING A DEMURRER TO CROSS-BILL 
FOR WANT OF EQUITY, &C,] 


}, Appeal ; when does not lie.—An appeal cannot be taken from an order 
ofthe chancery court sustaining a demurrer to a cross-bill, filed by way 
of an answer to the original bill, and dismissing such cross-bill, before 
the final determination of the cause. 

Same; what case does not fall within influence of section 3486 of the 
Revised Code.—-Such a case does not fall within the relief of the section 
of the Revised Code allowing appeals from certain interlocutory judg- 
ments and decrees, before the final determination of the cause. 


bd 


AppEAL from Chancery Court of Cherokee. 
Heard before Hon. LB. B. McCraw. 


The facts are stated in the opinion. 


Foster & Forney, for motion. 
W. J. TURNLEY, contra. 


PETERS, J.—This is an appeal from the judgment of 
the learned chancellor in the court below, on a demurrer 
to the cross-bill. 

The cross-bill was assailed by demurrer for want of equity. 
The demurrer was sustained and the cross-bill dismissed. 
From this order dismissing the cross-bill, the complainant 
therein appeals to this court, and assigus the order of dis- 
missal as error. The appellees refuse to join in error in 
this court, and move to dismiss the appeal, as prematurely 
taken before the final determination of the cause. 

This identical question was settled by this court in the 
ease of Parish, administrator, v. Galloway, 24 Ala. 163. It 
is, however, now contended by the appellant that this case 
has been overruled by the later case of Brooks v, Woods, 
4) Ala. 538. This seems to be a misapprehension of the 
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latter determination. The court there say: “The appellee 
joins in the assignments of error, and this case is not like 
Parish, adm’r, v. Galloway, 24 Ala. 163.”—40 Ala. R. 540, 
This is not a disapproval of the former case, but rather a 
reaffirmance of it. We think the case in 24 Ala. 163, was 
rightly decided. Here there was no joinder in error before 
the motion to dismiss. The cases are, therefore, identical. 
The statute allowing interlocutory decrees to be appealed 
from does not comprehend this case. That statute is in 
these words: “An appeal to the supreme court may be 
taken before the final determination of the cause, from any 
judgment or decree overruling a motion to dismiss a bill 
for want of equity, or overruling a motion to dismiss or 
quash an attachment or sustaining a demurrer to a plea in 
abatement to an attachment, or sustaining an attachment 
against matters set up in abatement of it, either in the way 
of an agreed case, or by plea or otherwise ; but such ap- 
peal shall be taken only after the consent of the opposite 
party or his attorney is obtained to its being taken ; and 
on the trial of such appeal, there shall not be a reversal, if 
the supreme court discovers that the defect or error alleged 
or insisted on can be removed or remedied by amendment 
under existing laws.” —Revised Code, § 3486. In this case 
there was no consent to the appeal, and it could not be 
taken under this statute. Besides, it was not such a judg- 
ment as comes within the statutory description. 

An appeal is not a matter of practice in which this court 
can prescribe the rule to allow it; but it is a matter of right 
given by the statute. If there is no statute allowing the 
right, it does not exist.—Rev. Code, $§ 3485, 3486. In this 
case there is no such statute. We therefore feel reluc- 
tantly compelled to grant the motion dismissing the appeal. 
And the appellant will pay the costs of this motion, and 
the costs of the appeal in this court and in the court below. 
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GRADY vs. WOLSNER. 


[ACTION ON THE CASE FOR DAMAGES. ] 


1. Nuisance; what is.—A cooking range or stove erected so near to the | 
partition wall of two houses as to injure, by its ordinary use, the goods 
of the adjacent proprietor, and render his house uncomfortable and 
disagreeable, is a nuisance. 

2. Same; action on the case for, lies against whom.—Au action on the case 
lies against him who erects a nuisance, and also for its continuance, 
thoughhe has leased it to another. 


AppEAL from the Circuit Court of Mobile. 
Tried before Hon. Jonn ELwiorv. 


This was an action on the case for damages, by the 
appellee against the appellant. The appellant erected in 
his house, adjoining the appellees, a cooking range or stove 
so near to the partition wall that the ordinary use of the 
range or stove injured the appellee’s goods, as well as his 
building, and his business, by making his room uncomfort- 
able and disagreeable to stay in, and thereby drive away 
customers from appellee, who kept a bar, &c. After erect- 
ing the range or stove, appellant let the premises to a ten- 
ant who built fires in the range or stove, whereby the 
appellee sustained the injury complained of to his goods 
and house. At the time the range was erected appellee 
objected, and informed Grady that the use of the range 
would destroy appellee’s business and drive off his cus- 
tomers. 

The appellant excepted to the refusal of the court to 
charge the jury, that if they believed appellant had leased 
his house and had no control of it or the tenants, and did 
not build the fires, then they must find for the plaintiff. 


Boytes & OveratL, for appellant.—The range in itself 
is no nuisance. 

Suppose a man erect a building for a slaughter-house or 
a livery stable in immediate proximity to a private dwell- 
ing, and never use it as such, could he be proceeded 
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against for a nuisance? And if he should rent it out, 
without specifying any particular purpose for which it 
should be used, could the owner be proceeded against in 
case the tenant should use it in such a manner as to 
become a nuisance ? 

The mere suggestion is counter to the first dictates of 
common justice. 

In the case of Vason v. City of Augusta, 38 vol. Ga. R., 
the court says: The landlord is not liable for a nuisance 
maintained by his tenant during the period of the lease, 
He is liable for a nuisance which exists upon the premises 

at the time he makes the lease. But if the tenant con- 
tinues the nuisance he, alone, is liable.” 





Posey & ToMPKINs, contra. 


(Appellee’s brief did not come into Reporter’s hands.) 


B. F. SAFFOLD, J.—That the action will lie is plain. 
Every one must use his own so as not to hurt another, 
One who negligently keeps his fire so that his neighbor's 
house is burned is liable to him for damages, because he 
had it not in his power to make him covenant to be care- 
ful. It matters not whether the fire be in his house, his 
curtilage, or his close. 

The action lies against him who erects a nuisance, and not- 
withstanding a recovery for the erection, it may afterwards 
be maintained against him for the continuance, though he 
has made a lease of it to another. He transferred it with 
the original wrong, and his demise aflirms the continuance 
of it. He also has rent as a consideration for the contin-' 
uance, and, therefore, ought to answer the damage it occa- 
sions.—2 Salkeld’s R., Rosewell v. Pryor, 460; 1 Salk. 13, 
Tuberville v. Stamp ; 1 Salk. 19. Anything constructed on 
a person’s premises which, of itself, or by its intended use, 
directly injures a neighbor in the proper use and enjoy- 
ment of his property, is a nuisance. — 

The judgment is affirmed. 
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DEMPSEY, HARREL & CO. vs. STAPLETON; Apw’r. 


[ACTION ON PROMISSORY NOTE. } 


1. Administrater of an administrator ; what can not recover.—The admin- 
istrator of an administrator is not entitled to recover money due on a 
promissory note which was made payable to his intestate, but was 
really assets of the first estate, without proof that his intestate had 
accounted for it, or been charged with it on settlement. 

2. Separate statutory estate ; what constitutes part of corpus of.—The rents 
and profits of land subject to the quarantine of a widow, belong tothe 
corpus of her separate estate. 


Appeal from Cireuit Court of Henry. 
Tricd before Hon. J. McCaLes WILEY. 


Stapleton, as the administrator of Odom, sued the ap- 
pellants on a promissory note made by them in favor of 
his intestate. Under the pleas of the general issue and 
payment, it was shown that the note was given for a bal- 
ance due on a purchase of cotton made by the defendants 
from Odom. The cotton was produced on the lands of 
the estate of Gunn, of which Odom was the administrator, 
and at a time when Mrs. Gunn, who had intermarried with 
Odom, was entitled to her quarantine in the lands. Under 
these circumstances, and before the appointment of an ad- 
ministrator of Odom’s estate, the defendants paid the 
money to Mrs.Odom. The cotton was regarded by Odom 
as the property of the estate of Gunn. 

The court charged the jury, that if they believed the 
evidence, they must find for the plaintiff, and the defend- 


ants excepted. 


W. C. Oates, for appellant. 
J. A. Corbitt, and Seats, Woop & RoquemorE, contra. 


B. F. SAFFOLD, J.—The proof does not tend to estab- 
lish any right in the plaintiff to recover the money. His 
intestate does not appear to have accounted for it. It 
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either belonged to the estate of Gunn, in which case an 
administrator de bonis non of his estate is the proper per- 
son to sue, or to his widow. If her quarantine was not 
otherwise settled, she might have recovered its value from 
the representatives of her husband’s estate by a suit at 
law, as the corpus of her separate estate.— Boynton v. Saw- 
yer and Wife, 35 Ala. 497. If the money now sued for was 
a part of it, it was properly paid to her. 

The charge that the jury must find for the plaintiff, was 
erroneous. 

The judgment is reversed, and the cause remanded. 





EX PARTE THORNTON. 


[APPLICATION FOR MANDAMUS TO COMPEL REINSTATEMENT OF A CROSS-BILL, 
WHICH WAS DISMISSED BEFORE THE FINAL DETERMINATION OF THE CAUSE. } 


1. Revised Code, §§ 3367-8 ; what requires as to cross-bill allowed by.—The 
statute of this State, which allows an answer to a bill in chancery to be 
turned into a cross-bill, requires that such cross-bill shall be heard at 
the same time as the original bill, whether the same be heard upon 
demurrer or upon the merits.—Revised Code, §§ 3367-63. 

2. Mandamus; proper remedy to compel reinstatement of cross-bill dis- 
missed before final determination of cause.—And as no appeal lies from 
an order of the chancellor dismissing such cross-bill, before the final 
determination of the cause, mandamus is a proper remedy to compel 
the setting aside of such an order of dismissal and the restoration of 
such cross-bill upon the docket, to abide the final determination of the 
whole cause. 


This was an application for mandamus, based upon a 
state of facts which are fully set forth in the opinion. 


M. J. TURNLEY, pro motion. 
Foster & Forney, contra. 
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PETERS, J.—This is an application by Robert 8. Thorn- 
ton for a rule to be directed to the honorable chancellor 
of the eastern chancery division of this State, sitting for 
the county of Cherokee, to show cause why a peremptory 
mandamus shall not be issued against him in order to com- 
pel him to reinstate on the docket of the chancery court of 
said county of Cherokee a certain cross-bill filed by said 
Robert S. Thornton on the 23d day of November, 1870, to 
the original bill of complaint of Mary A. Kyle, by her next 
friend Robert B. Kyle, complainant, against said Robert S. 
Thornton and Nat. M. Thornton, as the administrators of 
the estate of Ann C. E. Thornton, deceased, defendants, 
filed on the 14th day of September, 1870, in said chancery 
court of said county of Cherokee, which said cross-bill was 
dismissed out of said court on the third day of February 
in the year 1871, on demurrer, by order of the learned 
chancellor of said court. 

The allegations of the petition for mandamus show that 
Mary A. Kyle, by her next friend Robert B. Kyle, filed her 
bill of complaint in the chancery court of Cherokee county 
in this State, on the 14th day of September, 1870, against 
Robert S. Thornton and Nat. Macon Thornton, as the ad- 
ministrators of the estate of Ann C. E. Thornton, deceased, 
and on the 23d day of November, 1870, said Robert S. 
Thornton filed his answer to said bill of complaint, and 
therein, by way of cross-bill, prayed relief against said 
complainant for certain causes connected with or growing 
out of the subject matter of said original bill, as in said 
cross-bill is shown and set forth, as allowed by law. To 
which said cross-bill, by way of answer thereto, the said 
complainant in said original bill demurred for want of 
equity. This demurrer was heard on the 3d day of Feb- 
ruary, 1871, before the final determination of said cause, 
and the same was sustained, and said ecross-bill was dis- 
missed out of said court, and the said Robert 8S. Thornton 
was taxed with the costs of said cross-bill. 

The Revised Code declares that, “the defendant may 
obtain relief against the complainant for any cause con- 
nected with or growing out of the subject-matter of the 
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bill, by alleging in his answer, and as a part thereof, the 
facts upon which such relief is prayed, and require the 
complainant to answer the same upon oath.”—Rev. Code, 
§ 3367. And that, “the matter thus put in issue must be 
considered in the nature of a cross-bill and be heard at the 
same time as the original bill.”—Rev. Code, § 3368. The 
language of this statute is general and peremptory, and it 
does not permit that the cross-bill shall be heard, whether 
upon demurrer or upon the merits, earlier than the hearing 
of the original bill. This statute creates a new rule as ‘to 
the hearing of demurrers to cross-bills, else the hearing of 
the cross-bill may be improperly defeated. The 69th rule 
of chancery practice does not apply to such a case.—Rev. 
Code, p. 833, rule 69. The purpose of the statute is to 
keep the cross-bill in court until the original bill is heard. 
The learned chancellor, therefore, mistook the proper 
practice in dismissing the cross-bill before the hearing of 
the original bill. There is no appeal in such a case, 
Thornton v. Kyle, at the present term, 24 Ala. 163, 
It is the right of the party filing a cross-bill by way of 
answer, to have the cross-bill heard at the same time as 
the original bill. This right cannot be enforced except by 
writ of mandamus. Therefore, let the rule issue according 
to the prayer of the petitioner’s application, requiring the 
honorable chancellor of the eastern chancery division of 
the State of Alabama to set aside said order of dismissal 
of said cross-bill, and to reinstate and restore said cross-bill 
to the docket in said court, or appear at first day of the 
next term of this court and show cause why he has not 
done the same, and why a peremptory mandamus shall 
not issue, &e. 
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HIGHTOWER vs. MOORE. 


[APPLICATION TO REQUIRE ADMINISTRATOR TO GIVE ADDITIONAL BOND. ] 


1. Surety on administration bond ; what liability of, not discharged by.—The 
liability of asurety qn an administrator’s bond is not discharged by his 
death, although the default occurred afterwards, 

2. Decree; when will not be reversed.—A decree of the probate court on 
the facts of a case, will not be reversed when the evidence on either 
side is pretty evenly balanced. 


AprEAL from Probate Court of Russell county. 
Tried before Hon. T. L. AppLEpy. 


The appeal is taken from the refusal of the probate court 
to require the appellee, as administrator, to give a new 
bond. The proof is, that the administrator himself and 
one of his sureties are virtually insolvent. Another one is 
apt to pay his debts, but his means are extremely limited. 
The third is dead and his estate has been distributed, but 
it was worth between fifteen and twenty thousand dollars. 
The estate of the intestate has been administered, except 
some land proposed to be sold for distribution, and val- 
ued at about $23,000, which it was proposed to sell on a 
credit. 


G. D. & G. W. Hoorer, for appellant—Contended that 
the word “may” in the Revised Code,in relation to the re- 
moval of administrators, was mandatory, and must control 
the court ; that the facts of the case forbid the exercise of 
any discretion by the probate judge against the removal 
of the appellee.—17 Ala. 527; 43 Ala., Hx parte Chase. 


No appearance for appellee. 


Bb. F. SAFFOLD, J.—As the land will probably be sold 
on terms of credit, payable in installments, the security 
may be sufficient. The estate is so nearly administered 
and distributed that the risk is much abated. In Jloore 
v. Wallis, 18 Ala. 458, it was held that the lability incurred 
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by the surety on a guardian’s bond is not discharged by 
his death, although the default occurred afterwards, 
There is therefore the security of this estate, and it is not 
probable that the administrator will receive more of the 
purchase-money of the land, before he can be made to 
account for it, than there is protection for. On the pre- 
sumption in favor of the judgment of the probate court in 
matters of fact, we sustain this decree. 
The decree is affirmed. 











BENTON vs. TAYLOR. 
(CERTIORARI. ] 


1. Certiorari, when will not be granted.—A certiorari will not be granted 
at the instance of an individual tax-payer, and in his name, to revise 
the proceedings of the court of county commissioners appointing an 
agent ‘‘for the issuing of the rations to the indigent persons of the 
county,” and ordering his payment out of the county treasury. 


APPEAL from the Cireuit Court of Randolph. 
Tried before Hon. CHartes PELHAM. 


In January, 1866, the commissioners court of Randolph 
county made au order appointing appellee agent for the 
distribution of rations to the poor and indigent of the 
county. In April, 1867, an order was made to pay appel- 
lee eighty dollars a month, out of the county treasury, for 
his services for ten months, and the appellant, a citizen 
and tax-payer of Randolph, filed his petition in his own 
name alone, in the circuit court, alleging that the sum al- 
lowed appellee for his services would have to be raised by 
taxation, some of which would be assessed and collected 
out of his property, and prayed that appellee be made a de- 
fendant to the petition, and that the commissioners court 
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be required to certify its proceedings in the matter to the 
circuit court, and that upon the hearing said orders be 
quashed, &c. The circuit judge ordered the certiorari to 
issue, and on the hearing the appellant moved the court to 
quash the orders, &c., of said court of county commission- 
ers, which motion the court overruled, and rendered judg- 
ment against appellant for costs. To the action of the 
court in overruling his motion to quash, and to the judg- 
ment of the court, appellant excepted, appeals to this 
court, and here assigns same as error. 


Jos. AIKEN, for appellant. 
C. D. Hupson, contra. 


(No briefs came into the Reporter’s hands.) 


PECK, C. J.—A certiorari is a revisory writ, and may 
be issued by a superior, to correct the erroneous action of 
an inferior court, where the law has provided no remedy 
by appeal; but a party who seeks the aid of this writ 
must show that he has some direct interest in the proceed- 
ings sought to be revised, and has been injured by them. 
Lamar v. Commissioners Court of Marshall, 2. Ala. 772; 

fomm’rs Roads and Revenue Talladega Co. v. Thompson, 
15 Ala. 1384; Hex parte Keenan, 21 Ala. 558; Cushing v. 
Gray, 10 Shepley’s Rep 9; da ve Alount Morris Square, 
2 Hill’s Rep. 14; Petty v. Jones, 1 Iredell, 408 ; Cotton v. 
Clark, ib. 853. 

The appellant shows no interest in the proceedings of 
the commissioners court in this case ; neither does he show 
that he has sustained any injury thereby that is not com- 
mon alike to every tax-payer in the county. This is not 
sufficient to authorize him to interpose, in his own name, 
to revise the proceedings of that court, even if they be ad- 
mitted to be erroneous. Lut, so far as we can see, there 
is no error in the proceedings that the appellant seeks to 
set aside. They consist of two orders, the one appointing 
the appellee an agent of Randolph county “ for the issuing 
of the rations to the indigent persons of said county,” 
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made in January, 1866 ; and the other, directing his pay- 
ment out of the county treasury, made in April, 1867, 

We know as a historical fact, that at the close of the 
late rebellion, and for a long time afterwards, in many 
parts of the country a large portion of the people, white 
and black, were suffering from destitution, and many in 
great danger of perishing by starvation. So great and 
general was this evil, that the public authorities of the 
State found it necessary to provide supplies for their relief, 
Thereby it became necessary to have agents to take care 
of and distribute the supplies so provided. 

The commissioners courts, being charged with the care 
of the poor, very properly appointed agents for that pur- 
pose, in their respective counties, and ordered them to be 
paid out of the county treasury. At the time the appellee 
was appointed the agent for Randolph county, we are not 
aware of any statute that expressly authorized the com- 
missioners court to make the order, but we hold that the 
urgency of the case warranted the action of said court in 
the premises ; but before the order was made directing his 
payment, an act was passed, entitled “An act to provide 
for the distribution of supplies to the destitute, and to pro- 
vide for the punishment of officers and others for their 
misapplication,” approved February 19,1867. By this act 
it was made the duty of the court of county commission- 
ers to appoint an agent for their respective counties, and 
made it the duty of agents so appointed to receive all sup- 
plies furnished by the State for the destitute, and to dis- 
tribute the same as provided by said act; and said courts 
were also required to make reasonable allowances out of 
the county treasure, for the payment of said agents. 
Acts 1867, p. 704, $$ 1-7. This act, although passed after 
appellee's appointment, fairly interpreted, shows the pro- 
priety of the course pursued by the commissioncrs court, 
and justifies the order for the payment of appellee as 
agent, &c., out of the county treasury. We think, there- 
fore, the certiorari in this case was unadvisedly issued, and 
consequently the court below committed no error in over- 
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ruling appellant’s motion to quash said orders of the com- 


missioners court. 
Let the judgment be affirmed, at appellant's cost. 





MOBILE & OHIO RAILROAD COMP’Y vs. MALONE. 


[TRESPASS FOR KILLING CATTLE, &C.] 


1. Railroads ; sections of Revised Code in relation to ; how construed.—The 
sections of the Revised Code upon railroads are to be construed as one 
law, and taken together as a whole. 


9. Railroad companics ; when liable for stock killed, &c.--Railroad com- 


panies, in this State, are liable for damages for killing or injuring stock 
by their locomotives and cars, if they fail to comply with the require- 
ments of caution prescribed in the Revised Code, when such compli- 
ance is within the power of their engineers or agents. 


3. Same; what diligence must be shown to relieve from liability But i 


these requirements can not be complied with, the company is bound 
to show that their agents or servants used all the means in their power, 
under the circumstances, known to skillful engineers, to prevent the 
injury complained of. When this is shown the company is not liable. 


4, Claim, presentation of ; what suficient.—-Proof that the auditor of the 


company had frequently acted as depot agent and received and paid 
claims for stock killed, there being no proof that there was any depot 
agent at the place where the claim was presented, shows a sufficien 
compliance with the Revised Code, requiring claims for stock killed to 
be presented in writing in sixty days to the president, treasurer, super 
intendent or some depot agent of the corporation. 


AppEAL from Circuit Court of Mobile. 
Tried before Hon. JoHN ELLIort. 


The facts are fully stated in the opinion. 


Grorae N. Stewart & P. Hamiron, for appellant. 
Wm. Boy.es, contra. 


(No briefs came into Reporter’s hands. ) 
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PETERS, J.—This is an appeal from a judgment of the 
circuit court of Mobile county, which was rendered at the 
spring term thereof, in 1869. The railroad corporation 
brings the appeal to this court. The appellee, Malone, 
obtained a judgment below for one hundred dollars and 
costs. The action was trespass for killing four cows, the 
property of said Malone, by the cars and locomotive on 
said railroad, in this State, while said cars and locomotive 
were proceeding on the roadway of said corporation in 
the ordinary business of said company. This cause, on 
the trial below, turned upon the charge of the court. That 
portion of the charge necessary to be noticed, was to tho 
effect that, “this case was governed by § 1406 of the 
Revised Code ; and under that section it was necessary, to 
entitle the plaintiff to recover, that it should be proved that 
the cattle were killed by the cars of the company while 
running, that the plaintiff owned them, and the value of 
the cattle killed, aud nothing more.” This charge was 
excepted to, and made a part of the record as required 
by law. 

The sections of the statute of this State, which govern 
this action and control the liability of the appellant, said 
railroad company, are in the following words, that is to say : 
“$1399. The engineers or other persons having control of 
the running of a locomotive on any railroad in this State 
must blow the whistle or ring the bell at least one-fourth 
of a mile before reaching any public road-crossing, or any 
regular depot or stopping-place on such road, and con- 
tinue to blow such whistle and ring such bell, at intervals, 
until he passes such road-crossing, and until he reaches 
such depot or stopping-place. He must, also, blow the 
whistle or ring the bell immediately before and at the time 
of leaving such depot or stopping-place. He must, also, 
blow the whistle or ring the bell before entering any curve 
crossed by a public road on a cut where he can not see at 
least one-fourth of a mile ahead, and approach and pass 
such crossing, in such cut, at such moderate speed as to 
prevent accident in the event of an obstruction at the 
crossing ; he shall, also, be required to blow the whistle or 
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ring the bell on entering into the corporate limits of any 
town or city, and continue to do so until he has reached 
his destination or passed through such town or city; he 
must, also, do the same on leaving such town or city. He 
must, also, on perceiving any obstruction on the track of 
the road, use all means in his power known to skillful en- 
gineers, (such as the application of his brakes and the 
reversal of his engine,) in order to stop the train.” * * 

“$1401. A railroad company is liable for all damage 
done to persons, stock or other property, resulting from a 
failure to comply with the requirements of § 1399, (1204ca) 
or (from) any negligence on the part of such company or 
its agents; and when any stock is killed or injured, or 
other property damaged or destroyed by the locomotive 
or cars of any railroad, the burden of proof in any suit 
brought therefor is on the railroad company to show that 
the requirements of § 1399, (1204a) were complied with at 
the time and place when and where the injury was done.” 

“§ 1406. Wherever any live stock or cattle of any 
description shall be killed or injured by the cars or loco- 
motives of any railroad in this State, the corporation own- 
ing such railroad shall be liable to the owner for the value 
thereof, if killed, or the damage thereto if injured.”—Rev. 
Code, §§ 1399, 1401, 1406. 

There is another section of the Revised Code which bars 
such claims, if not presented in writing to the president, 
treasurer, superintendent, or some depot agent of the cor- 
poration sought to be charged, or unless suit is brought 
within sixty days after the claim accrues.—Revised Code, 
§ 1402. 

From the foregoing statement and an examination of the 
statutes digested into the Revised Code, it will be seen 
that the law, as there found, contains parts of several acts, 
passed before 1860, which bear on this case. The act of 
1852, which is found in § 1406 of the Revised Code, made 
the liability of the railroad company for the killing and in- 
jury of stock by their cars and locomotives absolute, what- 
ever diligence might be used to avoid it.—Nashv. & Chat. 


26 
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Railroad Company v. Peacock, 25 Ala. 229. But the act of 
1858, which is contained in $$ 1399, 1400, 1401 of the Rev. 
Code, makes the company liable only when their agents 
fail to take the precautions prescribed by that statute, or 
when they have been guilty of negligence. These sections, 
construed together, necessarily modify each other.— Nash- 
ville & Decatur Railroad Co. v. Comans, 45 Alabama, 
p. 437. The act of 1852 made the corporation liable 
for damages on account of the acts of its agents and ser- 
vants, and the act of 1858 greatly modified the circum- 
stances under which such liability could be enforeed. 

All railroad companies, as common carriers, are liable 
for negligence. They are also liable under the law above 
quoted when they act in that capacity. —Redf. on Common 
Car. p. 27, § 37, et seg.; Selma & Meridian Railroad Co. v. 
Butts & Foster, 43 Ala. 385. But this is quite a different 
liability from that insisted on in this action. Here the 
railroad company did not act as the carrier of the stock 
killed. It is contended that the company acted as a wrong- 
doer and a trespasser. 

The corporate powers give the company no authority to 
kill stock or to injure it, because it is found on the track of 
the road-way. If it did, this would be a license. And a 
party justifying under a license must show it. ‘This would 
be so, even without the statute-—l Greenl. Ev. $$ 74, 81; 
Rev. Code, § 1301, supra. To kill one’s stock, even a dog, 
is a trespass, and it renders the party who does the act of 
killing a trespasser, if he has no legal excuse. The legis- 
lature has extended this liability to railroad corporations, 
when the act complained of has been done by their ser- 
vants and agents. And if the killing is not accidental, the 
question is not one of diligence or negligence, but of right 
to kill or injure the stock that may be on the road. To 
give such a right there must be law for it, or the trespass 
can not be excused.—9 Bac. Abr. (Bouv.) Trespass, p. 438 ; 
Parker v. Wise, 27 Ala. 481; Rhodes v. Roberts, 1 Stewart, 
145; Lindsay v. Griffin, 22 Ala. 629; 3 Bac. Com. 208. 

It may, however, be said, that a railroad company is an 
artificial person, and is entitled to the same defenses that 
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a citizen could make. They have duties to perform which 
are not only important to the corporation, but also to the 
public. And in the necessary performance of the duties 
imposed upon them by law, the legislative authority of the 
State intends to grant them immunity for such accidental 
injuries as may accrue, in the prosecution of their business, 
without fault on their part. And at the same time this au- 
thority has prescribed the requirements of the precaution 
necessary to be used, in order to free the company from 
fault. The corporation, then, must show that its agents or 
servants did use all the means in their power, known to skill- 
ful engineers, to prevent the disaster; that is, that the 
brakes were properly used; the engines were reversed, to 
slacken the speed of the train; and the whistle blown or 
the bell rung, to scare the stock from the track, and to give 
it every possible moment to escape, without endangering 
the safety of the train; or that all this was impossible and 
unavailing, or could not have been done more completely 
than it was done under existing circumstances. The train 
need not be “stopped.” Butit should be “slowed,” (if pos- 
sible, and safe to the train,) and its velocity should be 
abated, in order to give the stock time to move off from 
the railway track. When this is not done, when it is pos- 
sible and safe for the train to do it, then there is a failure 
to comply with the requirements of the statute, and the 
corporation becomes liable for the damages. But this point 
does not necessarily arise in this case, as there is no proof 
of any attempt to arrest the speed of the train, or to scare 
the stock from the road-way, by the whistle or the bell. 
The proof is, that it was impossible to “stop” the train, 
after the cattle were discovered on the track of the road, 
before the collision took place which destroyed them. The 
passenger trains on our railroads move at a velocity of 
about twenty miles in an hour, or at the rate of a mile in 
three minutes. The bill of exceptions shows that the cat- 
tle were first discovered on the road about seventy-five 
yards ahead of the locomotive, and that it required about 
three hundred yards running “to stop the train.” Then 
the engine might have been “slowed” about one-fourth 
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of its speed in seventy-five yards. This might have allowed 
the cattle time to have escaped, and to have been saved to 
the owner. This, it seems, the law requires shall be done, 
or attempted.— Gr. W. R. R. Co. v. Geddis, 33 Til. 304. 

All the sections of the Revised Code on railroads are 
upon the same subject-matter, and were enacted as a whole 
on the adoption of the Code. Therefore, they constitute 
one law. Thus construed, section 1406 is subject to the 
same limitations with section 1401, and both these are con- 
trolled by section 13899.—Nashville & Decatur R. R. Co. v. 
Comans, 45 Ala. 437. 

The evidence of the presentation of the claim to Beers, 
as shown in the bill of exceptions, was sufficient. It ought 
not to have been rejected. The testimony of the witness 
was, that Beers “‘ had acted as an agent of the company at 
their depot in Mobile, and that he (witness) had before fre- 
quently presented such claims to said Beers, who received 
them, and that such claims had been paid.” It was shown 
that Beers was the auditor of the company, but it was not 
shown that the company had any other depot agent in Mo- 
bile. This testimory, so far as it went, was certainly com- 
petent to show whether Beers was acting as depot agent 
or not, at the time the claim was presented. If he was, 
then the presentation was sufficient. These were facts that 
the jury were authorized to find, and this evidence tended 
to establish them. It is not known to the caurt that the 
offices of depot agent and auditor of the railroad company 
‘are incompatible, so that the same person may not dis- 
charge the functions of both at the same time. Lut when 
there is a known person filling the offices designated by the 
Code, as the individuals to whom such claims as that sued 
on in this case should be presented, in order to save it from 
the effect of the bar, then the claim, in writing, should be 
presented to some one of these officers within the time lim- 
ited bylaw. When, however, there is no such person known 
to be such ofticer of the company, then any one acting as 
such, with the sanction of the company, would be sufficient. 
The company may have the duties of any of its oflices 
temporarily discharged by any competent person, and such 
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temporary officer can bind the company, while acting 
within the scope of his powers.—Levi v. Lynn & Boston 
Railway, 11 Allen, 300, 

This view of the law in this case leads me to the conclu- 
sion that the learned judge in the court below mistook the 
proper construction of the statute above recited. The judg- 
ment of the court below is therefore reversed, and the cause 
is remanded for a new trial. 


RANDOLPH COUNTY vs. HUTCHINS. 
[JUDGMENT BY DEFAULT AGAINST COUNTY IN ACTION OF ASSUMPSIT. ] 


1. County; may be sued in same manner as natural person.—A county is a 
body corporate in this State, and it may be sued in the same manner 
that a natural person may be sued, by one who has claims against it, if 
no other provision is made for their payment.—Rev. Code, § 2558. 

2, Same.—-In such a suit, judgment by default may be taken against the 
county, if the suit is not defended. 

3. Same.-—-A judgment, thus taken, will not be set aside on appeal to the 
supreme court, if it is founded on county warrants, issued for claims 
presented and allowed, for services rendered the county, and a stated 
account, when the only objection to the judgment, assigned as error, 
is that the complaint fails to show a sufficient cause of ‘action, and the 
complaint, though inartificially drawn, shows a substantial cause of 
action. 

4, Judgment by default against county ; what service sufficient to authorize.— 
A judgment by default against a county, founded upon service of pro- 
cess, which shows that the summons was ‘‘ executed” by the sheriff, 
without also showing upon whom the service was made, is not erro- 
neous, for this reason. 


AppeaL from Circuit Court of Randolph. 
Tried before Hon. CHarLes PELHAM. 


The facts are fully stated in the opinion. 


Brntow & AIKEN, for appellant. 
C. D. Hupson, contra. 
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PETERS, J.—I have not been able to discover any suf- 
ficient ground for the allowance of the motion made by 
appellee, to dismiss the appeal in this case. The proceed- 
ings in taking the appeal seem to have been quite regular, 
and as required by the State. The motion is, therefore, 
denied, with costs.— Rev. Code, §$ 3485, 3509, 3506, 3507 ; 
Campbell v. Roach, MS. June term, 1870. 

This is an action of debt, founded on several claims 
against the county of Randolph. The complaint and sum- 
mons are in the usual statutory forms. The summons was 
signed and issued by the clerk on the 10th day of Febru- 
ary, 1868. The sheriff’s service of this process is endorsed 
thereon in the following words, viz: “ Received in office, 
February 13, 1868. Executed, February 14, 1868. 5. E. 
Jordan, sheriff.” This writ, with the complaint, was regu- 
larly returned into the proper court, and judgment was 
taken by default, in favor of the plaintiff and against the 
county of Randolph as the defendant, at the proper term 
of said court. In this judgment it is recited that the 
plaintiff recovered “of and from the defendant six hun- 
dred and sixty-nine 24-100, the damages in the complaint 
mentioned, together with costs in this behalf expended.” 
It will be seen that the word “dollars ” is left out in this 
judgment, but this word is inserted in the complaint to 
which reference is made. This complaint is copied below: 


“The State of Alabama, Circuit Court, 





as 





Randolph county. Spring Term, 1868. 
“ Zachariah M. Hutchins, plaintiff, vs. Randolph County, 
defendant. 


“ The plaintiff claims of the defendant the sum of one 
thousand dollars, due from said county by account, on, to- 
wit , the first day of January, 1667; also, one thousand 
dollars on an account stated between the plaintiff and de- 
fendant, on, to-wit, the first day of January; also, one 
thousand dollars for work and labor done for the defend- 
ant by the plaintiff, on, to-wit, the first day of January, 
1867, at the request of said county ; also, three hundred 
and ten dollars on a claim audited and allowed by said 
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county on the 24th of September, 1866, for hauling sup- 
plies to Roanoke, for the destitute of said county, and for 
which the said plaintiff holds the certificate of said county, 
dated 24th of September, 1866, for three hundred and ten 
dollars ; also, three hundred dollars on a claim audited 
and allowed by said county, on the 30th November, 1866, 
to Joseph H. Davis, for receiving and issuing government 
rations for the destitute of said county, at Roanoke, Ala- 
bama, to-wit, on the 30th of November, 1866, which war- 
rants are the property of the plaintiff, and are due and 
unpaid ; which several sums, with interest thereon, are now 
due.” 

This complaint is signed by the attorney for the plaintiff, 
and accompanied the summons, as required by law. At 
the trial term of said suit, judgment was taken by default, 
in favor of said plaintiff against said defendant, as above 
shown. From this judgment the county appeals to this 
court, and here assigns the following errors, that is to say : 

“j. The court erred in rendering judgment by default 
against appellant. 

“9. The court erred in rendering judgment by default 
against appellant, because the appellee’s complaint shows 
no cause of action. 

“3. The court erred in rendering judgment by default 
against appellant, because the record shows that service of 
summons was not legally made on appellant.” 

The county is a corporation created by law. It is capa- 
ble of contracting accounts for the business of the corpo- 
rate body, and may be sued to enforce the payment of the 
same.—Rev. Code, §§ 896, 907, 908, 909; Barbour County 
v. Horn, MS. June term, 1871 ; Covington County v. Kenney, 
45 Ala. 45. When any claims against the county are 
audited and allowed, the county, through its commis- 
sioners court, is authorized and required to levy a tax 
to raise the money necessary to pay such claims.—Rev. 
Code, § 919, et seq.; ib. §§ 922, 926, 930. It is true, that 
there is a mode prescribed to register claims against the 
county, and have them paid by the county treasurer ; but 
if they are not allowed and paid in this way, this does not 
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release the county.—Rev. Code, §§ 922, 926, 930. For if 
the county were thus released from suit, any claim against 
the county might be defeated, for want of allowance and 
registration, if the commissioners should choose to reject 
it, however just and proper it might be to have it paid. 
This does not seem to be the purpose of the statute mak- 
ing the county a body corporate, and subjecting it to be 
sued. In such transactions, either the county is bound or 
the commissioners are bound.— Whiteside v. Jennings, 19 
Ala. 784. The commissioners are but the agents of the 
corporation. If the agent transcends his authority, he is 
personally liable.—Craw/ford v. Barkley, 18 Ala. 270. All 
claims must, also, be presented for allowance, within twelve 
months, or they will be barred by this limitation after the 
claim accrues, unless they are held “ by minors or lunatics.” 
Rev. Code, §§ 907, 909. If the claim is allowed and regis- 
tered as required by law, then the treasurer of the 
county becomes liable to pay it, if he has funds, and may 
be sued on it if he fails to pay it on demand.—Rev. Code, 
§§ 926, 930. 

But the statute does not declare that even this shall re- 
lease the county from suit. It only provides one mode for 
the payment of the claim. And the same statute that pro- 
vides this, also provides that the county may be sued. 
Suit, then, is asecond mode to enforce the payment. Both 
these may exist at the same time; they are merely cumu- 
lative remedies. 

Then, as the county may be sued, and there is no par- 
ticular mode pointed out for this purpose, the suit may be 
brought in the usual form, prescribed in other cases for 
like demands.—Rev. Code, §§ 2523, 2558. This action has 
been brought in conformity with the general law upon the 
subject of instituting suits under our Code. The complaint, 
in this suit, though somewhat irregular in some trifling and 
amendable particulars, is in sufficient form.—Rev. Code, 
§ 2629; 7b. p. 674. The judgment against the county, 
upon a sufficient complaint, is good, if similar to a judg- 
ment against a natural person, in a like action. If the 
defendant fails to plead, he admits the complaint, and 
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judgment by default may be taken; and if the claim is 
founded on an instrument in writing, as in this case, the 
clerk, under the direction of the court, may enter the judg- 
ment for the sum shown to be due, and interest.—Revised 
Code, § 2770. No more than this has been done in this 
instance. But, at all events, the judgment by default was 
proper. 

The return of the sheriff does not show upon what par- 
ticular person the summons was served, but it shows that 
the process was executed. This is equivalent to saying that 
it was legally executed. This could only be done by service 
upon the judge of the probate court, in the manner required 
by the statute.——Revised Code, § 25/3. The judge of the 
probate court is a person known to the court. There is no 
need of proof to show that he was the person proper to be 
served with the summons and complaint, as there would be 
in the case of a private corporation, where the person to be 
served is not known to the court. The sheriff is a sworn 
officer of the State, He knows the law. And he knows 
the proper person upon whom he should serve process in 
his hands. In such case, it is to be presumed that he has 
discharged the duties of his office correctly, unless it other- 
wise appear.—Broom’s Max. p. 428, (marg.) ; Bank United 
States v. Dandridge, 12 Wheat. 64, 69, 70. The complaint 
shows a substantial cause of action. There was no objec- 
tion to it, or to the service of the summons in the court 
below. When this is the case, the judgment of the court 
below will not be disturbed or reversed.—Revised Code, 
§§ 2636, 2637, 2629, 2811. 

The errors assigned are not sustained by the record and 
thelaw. No others will be noticed.—Shep. Dig. pp. 565, 
538. 

The judgment of the court below is affirmed. 


Si ern or stan anasto 
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BARWICK vs. RACKLEY Et At. 


[TROVER AGAINST ADMINISTRATOR FOR SALE OF PROPERTY EXEMPTED FOR USE 
OF THE FAMILY. ] 


1. Property exempted from administration ; when may be sold by adminis- 
trator.—The property of a decedent exempted from administration by 
section 2061, Revised Code, may be sold by the administrator for the 
benefit of the family, if not needed for their use. But if he sell it with- 
out the consent of the family, he is liable for its conversion. 

2. Same; when widow estopped from suing for.—The consent of the widow 
to the sale of such property, in considération of an invalid agreement 
with the administrator, is no consent. But a sale at her request estops 
her from suing for the conversion, 

3. Same; power of widow to sell—The widow, when she is the head of 
the family, may sell such property, and if the family is to be dispersed 
she may sell her interest in it without regard to whether it has been 
set apart or not. 

4. Same; when guardian liable for conversion of.—The guardian of an 
infant member of the family is liable for a conversion, if he sells the 
child’s interest in the property. Secus, if the child be withdrawn from 
the family. 

. Inventory, §c., of administrator ; when not inadmissible as evidence.—The 
inventory and sale bills of an administrator are not inadmissible as 
evidence, because they were made during the late civil war. 


qn 


AppraL from Circuit Court of Henry. 
Tried before Hon. J. McCates WILEY. 


The appellees, Margaret Rackley, formerly widow of 
James G. Barwick, deceased, in her own right, and G. W. 
Rackley, as next friend of James R. Barwick, minor child 
of said deceased, brought this action against Reddin Bar- 
wick, the appellant, to recover damages for the conversion 
by him of certain personal property of said deceased, 
which they claimed was exempt from administration and 
sale, for the use of the family. 

On the trial it was proved that appellant was adminis- 
trator of James G. Barwick, who died about 1862, in Henry 
county, leaving a widow, one of the appellees, since mar- 
ried, and a son (still an infant) by a former wife; that ap- 
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pellant, as such administrator, sold all the exempt personal 
property of his intestate, as well as that not exempt. 
Appellees, on the trial, offered to introduce as evidence the 
inventory and bill of sale of said personal property, re- 
turned by said administrator, in 1863, to the probate court 
of Henry county, to which appellant objected, on the ground 
that the “probate court of Henry county was an illegal 
court, and its records, orders, &c., void.” The objection 
was overruled and the inventory, &c., introduced, to which 
appellant excepted. There was also evidence on the part 
of appellees tending to show the value of the exempted 
property sold, and that Mrs. Rackley consented to the sale 
thereof, under an agreement with the appellant that “all 
the property, personal and real, of decedent should be sold 
by him, and one-half the proceeds paid by him to her, 
should the court allow it.” 

On the part of appellant, it was proved that he paid 
“Mrs. Barwick one-half of the net proceeds of sale of the 
personal property belonging to the estate of his intestate, 
and took her receipt therefor; that the settlement was 
made in the probate court ;” that appellant, as guardian of 
the infant appellee, bought the dower interest of the widow 
in the lands of decedent; that she was present at the sale 
of the personal property, made no objections to it, and 
bought several articles, and was of age. There was evi- 
dence on the part of appellant tending to show that the 
widow refused to remain on the place, and take charge of 
and use the exempted personal property of the decedent’s 
estate, but urged and solicited appellant to sell the same 
and give her in money her portion; that appellant never 
agreed to give the widow one-half of the proceeds of the 
sale of the land belonging to the estate of said decedent, 
but only “such part thereof as the law would allow her.” 
Appellant offered to read in evidence to the jury the depo- 
sitions of two witnesses about conversations had between 
the widow and administrator, to which the appellees ob- 
jected, on the ground that “neither of the witnesses testi- 
fied that he remembered all of the conversations had at 
any time between the plaintiff and the defendant. These 
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witnesses, in their depositions, state in substance that they 
did hear all the particular conversation about which they 
testified, but did not hear all the different conversations 
between Mrs. Rackley and the administrator. The court 
sustained the objection and ruled out the depositions, to 
which the appellant excepted. 

The court charged the jury, “that if there was a child of 
deceased, then the widow had no right to sell, until the 
property exempt by law has been set apart to the widow, 
and if so sold by her direction or consent, said sale was 
void, and she can recover in this suit,” to which appellant 
excepted. 

Appellant asked the court to charge the jury, “that if 
they believe, from the evidence, that Mrs. Rackley, the 
plaintiff, was a joint owner of the property mentioned in 
complaint with her co-plaintiff, and consented that defend- 
ant should sell the said property, then so far as her interest 
therein is concerned they must find for the defendant.” 

2. “That if they believe, from the evidence, that Mrs. Rack- 
ley was a joint owner with the other plaintiff in the property 
sued for, then her right and interest therein was absolute, 
and she had a right to sell or dispose of her interest therein, 
that if they believed, from the evidence, she sold or con- 
sented to the sale of said property, and the same was sold 
and she received her portion of the proceeds of said sale 
from the defendant, she can not recover of the defendant 
her interest originally owned therein. 

3. “That if they believe, from the evidence, that the pro- 
perty sued for was sold by the defendant as administrator 
of James G. Barwick, deceased, and the plaintiff, Mrs. 
Rackley, being present and consenting to the sale, and that 
afterwards the said defendant, as said administrator, re- 
ported and charged himself with the proceeds of said sale, 
and that said Mrs. Rackley was a party to said settlement, 
and received her part or portion of proceeds of sale of said 
property from the defendant, the said Mrs. Rackley is es- 
topped from recovering for the said interest in this suit. 

4, That if they believe, from the evidence, that defendant 
was and is the guardian of James R. Barwick, the minor 
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plaintiff, and has accounted as said guardian in his settle- 
ment for the proceeds of said sale, to the extent of the 
jnterest of said James R. Barwick therein, then the said 
minor plaintiff can not recover for said interest in this 
suit.” 

Each of which charges the court refused, and to each 
refusal appellant excepted. There was a verdict and judg- 
ment against the defendant, and hence this appeal. 

The errors assigned are— 

Ist. Overruling the objection by appellant to the intro- 
duction of the records of the probate court of Henry 
county. 

2d. Sustaining objection by appellees to the depositions 
offered to be read to the jury by appellant. 

3d. The charge given by the court. 

4th. Refusal to give the four charges asked by appel- 
lant. 


J. A. CLENDENNIN, for appellant.—The court erred in 
suppressing the depositions. ‘The witnesses testify to what 
they heard, and heard substantially all the conversations 
about which they testified. LEven if they did not, it could 
only affect the weight of testimony, not the competency of 
the witnesses. 

The charge given for the appellee was certainly erro- 
neous. The widow had the right to make the selection 
both for herself and the child, as the head of the family. 
It became absolutely the property of the widow and child 
upon the selection being made, and authorized her to take 
charge of it, and the law imposes uno restriction upon her 
right to sell or dispose of it, or any part thereof. Her di- 
rection and request to the administrator to make the sale 
of the exempt property, was equal to a selection. The se- 
lection is purely a matter with her and the administrator ; 
no form of law for it is prescribed. Under the law the 
minor was entitled to half of the exempt property when 
leaving the family. The horse, wagon, and many other 
articles, could not be divided without a sale thereof. The 
statute prescribes no particular form or proceeding for the 
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sale for division. It was not void. The widow and minor 
were each entitled to one-half of the property which wag 
not exempt to them. The sale was a public sale, the adult 
plaintiff present and purchasing such articles as she 
wanted. It does not place her in an enviable attitude to 
undertake a recovery of the appellant, when her own evi- 
dence shows that she received her part of the proceeds of 
sale. Her mouth is forever closed.— Morris v. Hall, 41 Ala. 
536, 4th section of opinion. 

The appellant was also guardian of the minor plaintiff, 
and his grandfather. The sale of the minor’s interest in 
the property was not necessarily void. It is a general 
principle, that when personal property comes into the 
hands of his ward, other than money at interest, the 
guardian should sell it and put the money at interest. 
Tyler on Infancy, 262. 

The guardian (or appellant) is responsible to the ward 
on settlement with him, if he has converted his property, 
or any part, illegally, and the probate court is the forum 
in which he is liable and should account. 


W. C. Oates, contra.—The objection to the admission of 
the probate court records was overruled, and appellant ex- 
cepted. A specific objection having been made to this 
testimony, none other can be considered by this court, for 
he thereby waived all other objections.—Brown v. Johnson, 
42 Ala. 

The probate court of Henry county, in the years 1862 
and 1863, although presided over by a rebel judge, was a 
lawful court for the purpose of granting administration 
and ordering appraisement of property, receiving and re- 
cording inventories, &c.— Texas v. White et al., 7 Wall. 700. 

2. The court below did not err in excluding the deposi- 
tions of the witnesses, Margaret Barwick and Susan E. 
Lisenby, on the objection of the appellees. The deposi- 
tions were offered generally as evidence in the cause. One 
of the appellees (plaintiffs in the court below) was a mi- 
nor, incapable of consenting to the sale, or of making any 
admission which was binding upon him. The depositions 
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of these witnesses only proved the declarations or admis- 
sions of the adult plaintiff, and did not show that her co- 
plaintiff, had he been sw juris, was present, or heard, or 
otherwise knew of her declarations. The depositions were 
offered, as shown by the bill of exceptions, against both 
plaintiffs. Such evidence was certainly illegal and inad- 
missible against James R. Barwick. Where testimony is 
offered as a whole, a part of which is illegal as offered, it 
is not error in the court to exclude it.— West & West v, 
Kelly's Ex’s, 19 Ala. 353; Smith v. Wooding, 20 Ala. 324 ; 
Pritchett v. Munroe, 22 Ala. 501; Gibson v. Hatchett, 24 Ala. 
9u1; 27 Ala. 216; 28 Ala. 704. 

The rule in regard to proving the declarations or admis- 
sions of a party against him is, that “the whole of what 
he said at the same time, and relating to the same subject, 
must be given in evidence,” because “ the whole admission 
is to be taken together ;” hence, to receive a part only 
would be to destroy the reason of the rule and violate the 
law.—1 Greenl. Ev. § 201, p. 282; Wilson v. Calvert, 8 Ala. 
757. 

3. The court below charged ‘the jury that the sale by 
appellant, as administrator, of the articles exempt for the 
use of the family of his intestate, was void, and that such 
sale did not estop the widow from recovering in this ac- 
tion. We have already shown that a void sale or order of 
sale can not estop Mrs. Rackley, and that there is no es- 
toppel of her by matters in pais. Then why is not the 
charge of the court free from error? ‘The articles of prop- 
erty exempt from sale by an executor or administrator 
vests in each member of the family of the decedent, widow 
and children, absolutely.—Rev. Code, § 2061; subd. 6 of 
§ 2062. The widow could not consent to a sale of the en- 
tire property, for the child was invested by law with an 
equal interest. The evidence of the witness Truett shows 
that the widow’s distressed condition of mind was such 
that she was incapable of making a judicious or prudent 
contract, and perhaps incapable of making even a valid 
contract for any purpose, at the time he saw her. Her 
consent to the sale could not change the public policy of 
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the State as declared by the statutes above cited. The 
probate court, by her consent to the sale, acquired no au- 
thority whatever to order the sale of the exempt property 
which it did, as shown by appellant, who swears that he 
sold under the order of the court. Consent can not con- 
fer jurisdiction, aud hence the order of the court to sell, 
and the sale made under it of the exempt property, are, as 
the court instructed the jury to regard them, utterly void. 
Carter v. Hinkle, 13 Ala. 529. 

The theory of the defense in the court below, and in 
this court, was, and is, that the sale of the exempt prop- 
erty was made by the appellant by virtue of an agreement 
previously entered into with the widow of his intestate. 
Was the sale in fact made under this authority and power, 
or not? It is clearly demonstrated that it was not. It 
was made under the order of the probate court. Obtain- 
ing the order of sale from the court, the report of the sale 
by appellant under oath to the court, and his own testi- 
mony on the trial, show that he sold under an order of the 
court. He says in his testimony, that “at the request and 
solicitation of adult plaintiff he sold at public outery, 
under an order of the probate court, all the personal prop- 
erty of the deceased, except a few things which the widow 
had taken for her use.” If the sale was made under the 
order of the court, then it can derive no support and no 
validity from any other power or authority, for “ the law is 
unvarying and unbending, that no support is given toa 
sale by a power, when it is plain that the sale was made 
without reference to the power.—Ala. Conf. M. EF. Church 
South v. Price, evr, 42 Ala., and authorities therein cited 








on page 5U. 

4. The fourth charge which appellant asked the court 
below to give to the jury was properly refused, for the rea- 
son that the same was abstract. There was evidence be- 
fore the jury that appellant was the legal guardian of 
James R. Barwick, the minor plaintiff, but there was not 
one cintilla of evidence that appellant, as such guardian, 
had ever charged himself with anything whatever belong- 
ing to his ward. 
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A charge is abstract when partly based on facts of which 
there is no evidence.—Garrett v. Holloway & Malone, 
24 Ala. 376. 


B. F. SAFFOLD, J.—The appellees sued the appellant 
for the conversion of certain property belonging to the es- 
tate of which he was the administrator, claiming that it 
was exempt from administration for their use as the family 
of the intestate. He defended on the ground that the sale 
of the articles was made at the request of the widow, and 
that he had accounted to her and the infant distributee for 
the proceeds. The judgment was for the plaintiffs. 

The articles of personal property enumerated in section 
2061 of Revised Code, are not subject to administration 
when the deceased leaves a widow, or a child or children 
under the age of twenty-one years, as was the case in this 
instance, but they belong to the family in common for their 
use and consumption. They are subject to division, how- 
ever, if any member should leave the family.—Rev. Code, 
§ 2062. 

If the family should not need them, it would be highly 
proper for the administrator to take charge of them, and 
sell them for the use of those entitled to them. In such 
case he would be chargeable with their value as adminis- 
trator, because as far as he is, or may be, concerned about 
them, they are the property of the estate. His accounta- 
bility would be to those for whose use they were intended. 
If he made a disposition of them unauthorized by the par- 
ties, or by the circumstances, he would be liable for a con- 
version. 

If Mrs. Rackley consented to the sale of the property 
in consideration of an agreement with the administrator 
that she should have one-half of the proceeds of the sale 
of the real and personal property of the estate, or of any 
greater interest than she was by law entitled to have, such 
an agreement was void, because beyond the power of the 
parties to make. There was no consent. But if the sale 
was made at her request, or by her permission, not based 

27 














410 FORTY-SIXTH ALABAMA. 


Barwick v. Rackley et al. 





—— 





on any invalid consideration, she is estopped by her con- 
sent. 

There is no law prohibiting the widow, when she is the 
head of the family, from selling the exempted property. 
But if she is not the mother of the minor child or chil- 
dren, as in this case, and does not propose to keep the 
family together, she can only sell her own interest. In 
either case her right to sell may be exercised, whether the 
property has been set apart or not. 

The guardian of a minor child would have no right to 
sell his proportion of the excepted property unless the 
child was withdrawn from the family, and if he did so, he 
would be liable as for a conversion. 

That portion of the charge of the court which was ex- 
cepted to was erroneous. The first three charges asked 
by the defendant ought to have been given, but the fourth 
was properly refused. 

The objection to the introduction of the inventory and 
sale return of the defendant as administrator, was correctly 
overruled. They gave evidence touching many things nec- 
essary to be proved by the plaintiffs, such as the existence 
of the articles, the ownership of them, some indication of 
their value, the disposition made of them, and by whom, 
&c.—admissions of the defendant, no matter under what 
circumstances made. 

The depositions of Martha Barwick and Susan Lisenby 
ought not to have been excluded. They did say they 
heard all the conversation at a particular time, though not 
all of the many conversations on the subject. It would be 
difficult for a witness to remember all that he had heard in 
any conversation. It was not an objection to its compe- 
tency that this testimony tended to defeat the right of one 
of the plaintiffs to recover. 

The judgment is reversed, and the cause remanded. 
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CITY OF SELMA vs. MULLEN. 


[ASSUMPSIT AGAINST MUNICIPAL CORPORATION FOR SERVICES RENDERED, &C., 
UNDER PAROL CONTRACT. } 


1. Corporation; when may contract by parol.—A corporation may make a 
legal contract by parol, unless the statute of incorporation or some by- 
law of the corporate body forbids it. 

2. Same; when assumpsit lics against.—The corporation of a town or city 
is not exempt from this rule. And when this is the case, an action of 
assumpsit lies against such corporation upon an express or an implied 
promise. 

3. Same; what is competent evidence to show employment by.—M., the 
city physician of an incorporated town, duly elected to his office by the 
corporate authorities, wishing to be paid extra compensation for atten- 
tion to small-pox cases, went before the town council and requested to 
know what extra compensation would be allowed him, and was told in 
reply to his request, by one of the councilmen in hearing ef all the oth- 
ers of the council then present in the council-room and engaged in 
their regular business, and without any objection from any councilman 
present, “Doctor, go on with your small-pox cases, and we will do what is 
just and right ; can’t you take our faces for that?” Held,—that this is 
competent evidence for M. in a suit against the corporation for extra 
compensation for services in such small-pox cases, in connection with 
other proof, that such services were performed and accepted by the cor- 
poration, when the action is ‘‘on account or verbal contract.” 

4. Same; what such declaration estops city from doing.—After such a 
declaration, the corporation is bound to pay what is just and right for 
the extra services thus rendered, And the corporation can not, by 
resolution of the council or by-law, fix the amount of extra compensa- 
tion without the assent and concurrence of M., the physician. 

5. Same; receipts may be erplained.—lf the council of the town or city fix 
this extra compensation at a certain sum, and this sum is paid to M., 
the receipts given for the sums thus paid do not estop him from show- 
ing, in a suit on his account for extra services, that he did not consent 
to receive ‘he sums thus paid in ful] satistaction ot his claim. 

6. Municipal corporations ; effect of civil war on franchises and powers of. 
The late revolution, in this State, did not suspend the right to the ex- 
ercise of the franchises of an incorporated town in this State, within 
the lines of the insurrectionary forces. Such incorporated town or city 
might still make legal contracts, upon which it,would be bound, not- 
withstanding it was under the control of the insurgent power. 

7. Same; what contract approved by law of land and public policy.—A con- 
tract by a city corporation with a physician, entered into during the 
late rebellion, to attend to indigent persons sick with the small-pox, 
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whether belligerents or non-combatants, is not such a contract as is 
forbidden by the law of the land or the public policy, Attention to the 
sick is a duty of humanity, that no law of this State condemns. 
[Sarroup, J., not sttling.] 


APPEAL from Circuit Court of Shelby. 
Tried before Hon. Cuartes PELHAM. 


The facts are sufficiently stated in the opinion. 


Fetiows & Jonn, for appellant. 
Moraan & Lapsuey, and Heriin & McCraw, contra. 


PETERS, J.—This is an action “on account or verbal 
contract,” for services rendered by appellee for the sick in 
said city of Selma, during the years 1865 and 1866. The 
suit was originally brought in the city court of Selma, but 
afterwards, by consent of parties, the trial of the case was 
changed to the circuit court of Shelby. The complaint 
contains two counts. They are as follows: 

1. “The plaintiff claims of the defendant the sum of 
forty-six hundred dollars for work and labor done by the 
plaintiff for the defendant, at the request of said defend- 
ant, in the years 1864, 1865, and 1866.” 

2. “And plaintiff claims of the defendant the further 
sum of ten thousand dollars for this, that on, to-wit, the 
9th day of May, 1865, at the special instance and request 
of the mayor and council of the city of Selma, for and on 
behalf of the said defendant, the plaintiff, who was then 
and there the city physician of Selma, was employed by 
said mayor and council to bestow his professional service 
as a physician and surgeon upon the poor of the city, who 
were afflicted with a loathsome and contagious disease 
known as the small-pox, and the said mayor and city coun- 
cil promised and agreed with the said plaintiff to pay him 
what his services were worth, and plaintiff says that he did 
perform service in accordance with said employment, and 
bestowed his professional labors as a physician and sur- 
geon upon a large number of the poor citizens of said city, 
all at the request of the defendant, to-wit, eight hundred 
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of said citizens, who were sick with small-pox, and plain- 
tiff says his services were worth ten thousand dollars, 
which sum is now due, with interest thereon.” 

The record does not disclose upon what plea the parties 
went to trial in the court below, but there was a verdict for 
the plaintiff, Mullen, appellee in this court, for nineteen — 
hundred and fifty-eight dollars and ninety-nine cents, 
(1,958.99,) and judgment was given accordingly. From 
this judgment the city of Selma appeals to this court. 

There were numerous exceptions taken by the defendant 
in the court below, the appellant here, to the proceedings 
in that court, but they all, more or less, turn upon the same 
point ; that is, the character of the contract between the 
plaintiff and the defendant upon which the action is 
founded. 

The testimony shows that Selma is an incorporated 
city in this State, with power to make by-laws and conduct 
the affairs of an incorporated city, and that Dr. Mullen, the 
appellee in this court, was duly elected by the city author- 
ities city physician for the municipal year, beginning on 
the first of May, 1865, and the year 1866. There was 
also proof tending to show that he was employed by the 
corporate authorities, at “extra compensation,” to attend 
to certain “small-pox cases,” during his terms of office, in 
the years above named, but it did not appear that there was 
any written or verbal order or resolution of the corporate 
authorities making this employment; but one of the coun- 
cilmen, in the presence of the city council, convened for 
official business in the council chamber, told Dr. Mullen, 
in reply to his request to have his extra compensation 
fixed for services in “small-pox cases,” “Go on, doctor, and 
attend to your small-pox cases, and we will do what is just 
and right ; can’t you take our faces for that?” This was 
said in the presence of the council, and there was no 
objection. Dr. Mullen then left, and “the council went on 
with its regular business.” There was proof that the 
services were performed under this direction thus given, 
and what such services were worth; and, also, that the 
services so rendered were accepted by the corporation, and 
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a resolution passed to pay a certain sum per month for the 
same by the city. Under this resolution some payments 
were made and received, and receipts given for the same 
by Dr. Mullen. But the evidence was conflicting, whether 
the payments thus made were received by Dr. Mullen in 


- full compensation for his services or not. There were 


numerous: objections by the defendant to the evidence of 
the plaintiff, offered on the trial below. But they mostly 
turn upon the assumption that the evidence of employ- 
ment, above detailed, was incompetent to show a liability 
on the part of the corporation, under the counts of the 
complaint above quoted. There were, also, several charges 
given by the court at the request of the plaintiff, which 
were objected to, upon the same grounds, by the defend- 
ant, and some asked in opposition, by the defendant, which 
were refused ; also, some charges upon the illegality of 
the city government during the late rebellion. 

A corporation is an artificial person—a creature of the 
sovereign legislative power. And there is no doubt such 
body corporate, within the compass of its powers, may en- 
ter into contracts, just as a natural person may make like 
contracts.—1 Black. Com. p. 467; 2 Kent’s Com. 267, 270; 
Ang. & A, Corp. p. 1, $$ 1, 2,6; Dartmouth College v. Wood- 
ward, 4 Wheat. 656, 518; Bh. of Augusta v. Earle, 13 Pet. 
519; Providence Bank v. Billings, 4 Pet. 514; Planters Bk. 
v. Andrews, 8 Porter, 404; 1 Kyd, Corg. 13, et seg.; 2 Bae. 
Abr. Bouv. p. 437. It is quite clear that a corporation must 
act within the limits of its powers. The charter of its cre- 
ation is the measure and warrant of its authority, though 
it is not confined alone to the express grant; but it may 
also extend to such as are incidental to these.—//ead & 
Amory v. The Providence Ins. Co., 2 Cr. 127; Goszler v. 
Corporation of Georgetown, 6 Wheat. 593, 597, 598; Charles 
River Bridge v. Warrior Bridge, 1i Pet. 420, 546; People 
ex rel. Attorney-General v. Utica Ins. Co., 15 John. 358; 
2 Bac. Abr. p. 445, D. ef sey. Assumpsit lies against a cor- 
poration upon an express or implied promise.—Lank of 
Columbus v. Patterson, T Cr. 299; Bank U. S.v. Dandridge, 
12 Wheat. 64; Danforth v. Schorarie & Duanesburgh Turn- 
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pike Road, 12 John. 227; Montgomery County v. Barber, 
45 Ala. Rep. 237. There is no general law in this State 
which confines a town or city corporation to any particular 
mode of making contracts, or directs by whom such con- 
tracts shall be made. And unless thé statute of incorpora- 
tion prescribes the mode, and the persons by whom the 
contract is to be made, any legal mode is sufficient. A 
town incorporated under the Code must act through its 
intendant and councilmen, but in what manner this action 
is to be conducted is to be directed by its by-laws.—Rev. 
Code, $$ 1489, 1502. And a town incorporated by act of 
the general assembly, is a municipal and public corporation 
of which the court will take notice, and also of the law 
creating its franchises, (1 Greenl. Ev. ch. 2, § 6,) but not of 
its by-laws or ordinances. The learned counsel for the ap- 
pellant has not called the attention of the court to any sec- 
tion of the statute incorporating the town of Selma which 
directs how the corporation should employ its city physi- 
cian, nor has the court been able to discover that there is 
any special direction upon this subject. Nor has it been 
shown that there is any by-law of the city on the manner 
of employing the city physician. But it seems the usage 
was to elect him by the council, or by the mayor and in- 
tendant and council. Nor is it shown what duties were 
required of him. But it seems, that whilst the appellee 
acted as such city physician for the city of Selma, it was 
the custom of the corporation to pay for extra services for 
attending on “small-pox cases.” 

Dr. Mullen, the appellee, had been so paid for attention 
to “small-pox cases” on the request of the mayor. Dr. 
Morgan had also been liberally paid on like request. This 
seems to have been done in both these instances without 
any written order or resolution of the city council. But it 
also seems that Dr. Mullen felt himself entitled to some 
extra compensation for services for attention to “ small- 
pox cases” during his term of office, and went before the 
council, when they had met for the transaction of the 
business of the corporation, and urged his title to such 
compensation. One of the members of the council said, 
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in presence of the others, who were then present engaged 
in their corporate capacity, in reply to the request of Dr. 
Mullen to have his extra compensation fixed, “ Go on, Dr., 
with your small-pox cases, and we will do what is just and 
right ; can’t you tal® our faces for that?” No other 
councilman said anything. The council took no action, 
other than this declaration, on the matter at the time. Dr. 
Mullen left the council chamber, “ and the council went on 
with their regular business.” (The mayor’s testimony.) 
Under this direction so given, Dr. Mullen attended to some 
eight hundred small-pox cases. And the proof showed 
that such cases were not too high at twenty-five dollars 
each. I think this was clearly an employment, a contract 
to pay what the services were worth. It was doubtless 
loosely made ; but this is not a proper ground of com- 
plaint by the city authorities, because it was in their power 
to have made it differently. If the council sat silent and 
permitted one of their number to speak for them, and ac- 
quiesced in what was said, and allowed the services to be 
performed upon it, it must be taken as their mode of mak- 
ing the contract of employment, unless it is shown that 
there was some statute or’ by-law of the corporation, 
known to the party employed, which forbade it. The usage 
of the corporation may become the law of the corporation 
in such a matter, if there is no other law that forbids it. . 
4 Co. R. 78. After the contract of employment to attend 
to small-pox cases for extra compensation was entered 
into, no subsequent by-law could alter it or impair it, with- 
out the consent of both the parties to it. Such a by-law 
would be void for unconstitutionality. The power to make 
by-laws is derived from “the State,” and the State could 
not confer a power it did not itself possess.—Const. U.S. 
*Art. I, $ 10, cl. 1; Pasch. Const. p. 153, 154. 

What the services performed were worth, or whether 
they had been performed, or whether they had been paid 
for or otherwise adjusted, were questions left to the jury, 
and their verdict is final, and not subject to review in this 
court upon appeal. 

In this view of the law, the charges given by the court, 
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and the refusal to charge as requested by the defendant, 
were correct. 

The charges given at plaintiff’s request express in sub- 
stance the view of the law as set forth in the charge given 
py the court. It is unnecessary to notice these numerous 
charges refused. They were all based substantially upon 
the views of the law as set forth below, in the charge 
asked and refused by the court. 

The court charged the jury, in substance, that “if they 
believed the city authorities employed the plaintiff to at- 
tend to their small-pox cases, and that he did attend to the 
small-pox cases, then the city of Selma is in law bound to 
pay him whatever the testimony satisfies the jury that 
such services were reasonably worth, unless there was an 
express contract, in which latter event that must control 
plaintiff’s compensation,” Defendant excepted to this 
charge. 

Among other charges asked by defendant, and refused, 
was the following : 

“Tf the jury believe from the testimony that Dr. Mullen 
was the city physician of the city of Selma in the years 
1865 and 1866, he was bound by the duties of his office to 
attend to small-pox cases, and that by reason of his accept- 
ing said office he was bound to attend such small-pox cases 
at such extra compensation as the city authorities deemed 
proper ; and if the jury believe from the testimony that 
after he had so accepted the position of city physician, he 
applied to the city council or authorities to fix the amount 
of extra compensation, and the council, or some member 
thereof in the hearing of the others, requested the plain- 
tiff to go on and attend to the small-pox cases, and the 
city authorities would compensate him liberally, that this 
did not constitute a contract between the city and Dr. Mul- 
len, and would not authorize Mullen to repudiate his con- 
tract with the city made by his election and acceptance of 
the office of city physician.” 

The receipts given by Dr. Mullen for the amounts paid 
him as city physician for the city of Selma, and the reso- 
lution of the council, were not estoppels, unless it appeared 











418 '  FORTY-SIXTH ALABAMA. 


Rivers v, Durr. 





ee, 





that Dr. Mullen so received and considered them. Re- 
ceipts may be explained, and the resolution amounted to 
nothing without the concurrence of Dr. Mullen. These 
were questions for the jury, and not for the court. 

The charter of the city of Selma was not suspended, re- 
pealed or revoked by the rebellion, and if its corporate 
officers were elected or appointed as required by the 
statute of incorporation, they could go on and discharge 
their duties under the laws of the State as before the in- 
surrection. There is no pretence that they were not so 
elected. There was no proof of treason, on this trial, 
against the corporation, and it will not be presumed that 
because the city was within the jurisdiction of the insur- 
rectionary authorities, the corporation was engaged in 
committing treason. And attention to the “sick,” even of 
the enemy, is not a belligerent act. It is a duty of hu- 
manity, which is excepted from the catalogue of crimes 
arising out of acts in aid and comfort of the hostile power. 
Shortridge v. Macon, (North Carolina,) June, 1867, Chief 
Justice CHASE, arguendo. 

The objections made to the testimony of the plaintiff 
are the same as those afterwards raised in the charges 
and excepted to, and the charges asked and refused, or 
they were such as occasioned no injury to the defendant. 

The judgment of the court below is affirmed. 


SAFFOLD, J., not sitting. 





RIVERS vs. DURR. 
[EJECTMENT FOR RECOVERY OF LAND. ] 


1. Chancery ; jurisdiction of over infants.—If a bill be filed relative to an 
infant’s estate or person, the chancery court acquires jurisdiction, and 
the infant, whether plaintiff or defendant, immediately becomes a ward 
of the court. 
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9, Same; when decrees of are binding on infants.—Decrees made in suits 
by infants’ plaintiffs, are as binding upon them as upon adults. 

3, Same; power of to change property of infants.—Whether the chancery 
court has or has not jurisdiction to sell the real estate of tenants in 
common for division, lands so sold at the suit of an infant, when that 
is the only objection to the sale, may be referred to the power of the 
court to change the property for the benefit of the infant, when the 
infant seeks to recover the land from the purchaser by action of eject- 


ment. 


AppraL from the Circuit Court of Montgomery. 
Tried before Hon. Jonn ELLiorv. 


The appellant sued to recover from the appellee a lot of 
land in the city of Montgomery. 

In 1858, she being then a minor, filed her bill by her 
next friend in the chancery court, alleging the following 
facts. Her father and mother, after their marriage, in 
pursuance of an ante-nuptial agreement between them, 
conveyed this property to a trustee for the sole, separate, 
and exclusive use and benefit of her mother, it being her’s 
before the marriage. Her mother had died leaving three 
children, including the complainant, her only heirs at law. 
The property could not be partitioned between them, and 
therefore a sale for the purpose of division was prayed. 


‘The trustee, and proper parties, were made parties defend- 


ant, and they admitted the allegations. The land was sold 
under the decree in the cause, and was bought by Edna 
Watkins, one of the children. From her the defendant 
derived title by purchase. Under the charge of the court 
the jury found a verdict for the defendant. 


ELmorE & GUNTER, for appellant.—I. At the common law 
no court had the power to award a writ of partition between 
tenants in common and joint tenants against the will of any 
of the parties. This was remedied by statates 31 Hen. 8, 
ch. 1, and 32 Hen. 8, ch. —; and the court of chancery 
having assumed jurisdiction of partition after that period, 
the first reported case being in 48 Eliz., took it as extended. 
But no statute ever gave the power to sell for partition, and 
it has never been assumed. Not a single word can be 
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found in the works upon equity jurisprudence showing that 
a sale can be made for partition, and all writers who have 
considered the subject admit that the inherent powers of 
the court do not extend to decreeing a sale.- This is also 
evidenced by the fact, that perhaps in every State ctatutes 
have been passed conferring the power upon their courts 
to sell in particular cases to effectuate a partition.—8 Cow. 
361; 1 Story’s Eq. § 446, et seq.; Deloney v. Walker, 9 Port. 
501; 2 Lead Cases in Eq. 640-48, and authorities there 
cited ; 10 Paige, 470. 

II. This deficiency in the powers of the chancery court 
has been remedied in this State by conferring upon the 
probate court authority to sell for partition, and the chan- 
cery court is yet without power in the premises. —Revised 
Code, § 3120; 2 Lead. Cases in Eq. 640-48; Deloney et al. 
v. Walker, 9 Port. 501; Williamson v. Berry, 8 How. 495, 
581. 

III. The chancery court has no inherent jurisdiction to 
sell legal real estate of infants for any pzipose.—3 L. C. in 
Equity, 269; Lyee v. Countess of Shaftesbury ; Williamson v. 

perry, 8 How. 555-56; Tyler on Infancy, 296, § 193, 298, 
194 and 304, § 200; Rogers v. Dill, 6 Hill, 415; Lussel v. 
Russel, 1 Molloy, 525; Gaunstone v. Gaunt, 1 Collyer, 577 ; 
Wood v. Mather, 38 Bart. 73; Ambler Rep. 419; Tif. on 
Trusts and Trustees, 641-2; 1 Spence’s Eq. Ju. 613, note 7; 


Calvert v. Godfrey, 6 Beavan, 97; Pets v. Gardner, 2 Y. & 


Coll. N.S. 312; MacPherson on Infants, 297, 301, 30/, 
311, 312. 

IV. But the question in this case is whether or not the 
chancery court can order a sale of an infant’s land for par- 
tition. It will be seen that the bill asking the sale is based 
wholly on the ground of the necessity of it for partition. 
There is no allegation that a sale would be beneficial to 
the infant. The decree for the sale shows that the whole 
object was to effect a partition. 

If the court could not sell an adult’s land for partition, 
how could it sell an infant’s, as in the latter case there is 
no possibility of consent? The fact of infancy, is itself an 
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insuperable difficulty in the way of sustaining the decree 
of sale. 

The appellee is able to cite a few cases in which courts 
have exercised the power or asserted the right to sell for 
partition ; but, upon examination, it will be seen that the 
question of the jurisdiction was not raised, that the cases 
are ill considered and are not supported by any authority, 
and in some instances are not the decisions of the highest 
courts of the State. 

But, on the other hand, it is conceded by all writers and 
adjudicated in all the highest courts of the country, that 
the court is without inherent power to sell for partition 
the lands even of adults, and cannot sell that of infants tor 
any purpose.—See authorities, supra. 

V. If the court had no jurisdiction to make the sale of 
the infant’s land, the decree and sale under it are void, 
notwithstanding this is a collateral attack of the decree of 
a court of general jurisdiction.— Lamar v. Comm’rs Court 
of Marshall County, 21 Ala. 772; Gunn v. Howell, 27 Ala. 
663; Miller v. Jones, 26 Ala. 247; 25 Ala. 408; Wyatt's 
Adm’r v. Rambo, 29 Ala. 510; 3 Lead. Cases in Equity, 269, 
270; Grignon’s Lessee v. Astor, 2 How. 319; Rogers v. Dill, 
6 Hill, 415; 1 Smith’s Lead. Cases, 847, (5 Am. edition,) ; 
Hunt's Heirs v. Ellison's Heirs, 32 Ala. pp. 200 and 209. 


GOLDTHWAITE, Rick & SEMPLE, contra. 
b] 
(No brief for appellee came to Reporter’s hands.) 


B. F. SAFFOLD, J.—The jurisdiction of the chancery 
court to sell land for division is not so much involved in 
this case as the question, whether the court, in the exercise 
of its guardianship over the person and property of minors, 
has authority to sell the real estate of the minor. Of this 
latter there can be no doubt. 

In Lx parte Philips, 19 Vesey, 117, Lord Eldon said, 
“In the case of the infant it is settled, that as a trustee out 
of court cannot change the nature of the property, so the 
court, which is only a trustee, must act as the trustee out 
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of court; and finding that a change will be for the benefit 
of the infant, must so deal with it as not to affect the 
powers of the infant over the property, even during his 
infancy, when he has power over one species of property 
and not over the other.” That is, if the money of an infant 
be laid out in land, and by law he may dispose of personal 
property before he becomes adult, his power of disposition 
during infancy is not to be prejudiced. He is bound by 
the exchange, but he may treat the land as personal pro- 
perty if he chooses. 

If a bill be filed relative to an infant’s estate or person, 
the court acquires jurisdiction, and the infant, whether 
plaintiff or defendant, and even during the life of its father, 
or of a testamentary guardian, immediately becomes a 
ward of the court.— Lyre v. Countess of Shaftesbury, Lead. 
Ca. in Eq. vol 2, part 2, p. 189. Decrees made in suits by 
infant plaintiffs are as binding upon them as upon adults, 
Lord Hardwicke observed that he knew of but one excep- 
tion. In that case the infant was a defendant to a cross- 
bill, and both cases being heard at the same time, he had 
leave to show cause, when he came of age, against his own 
decree.— Gregory v. Molesworth, 3 Atkins, 626; 1 Dan. Chan. 
Prac. 96. 

In this case, the sale from which the defendant derived 
his title, was made at the suit of the plaintiff. She 
claimed a right to what she asked, and those who alone 
could contest with her assented to it. The jurisdiction of 
the court attached, and we must presume that the change 
of property was ascertained to be for the interest of the 
minor. 

The judgment is affirmed. 
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EX PARTE SELMA & GULF RAILROAD CO. 


[ APPLICATION FOR MANDAM us.] 


1. Act to loan three per cent. fund, §c.; is still of force.—The act of the 
general assembly of this State, entitled, “An act to loan and appropriate 
the three per cent. fund and its interest,” approved, February 18, 1860, 
is a constitutional law.—Pamph. Acts, 1859, 1860, p. 54, Act No. 68. 

2. Three per cent. fund; is a trust fund.—The ‘‘three per cent. fund” 
does not belong to the State. It is given by the congress of the union 
to the State, in trust for the purposes named in the gift ; that is, for the 
purpose of making ‘ ‘public roads, canals, and improving the navigation 
of rivers,” in this State.—Act of Congress, March 2, 1819; Clay’s Digest, 
pp. xxii, xliv. 

3. Same.—The act of February 18, 1860, above referred to, grants a loan 
and appropriation of the sum of forty thousand dollars to the Selma & 
Gulf Railroad Company, and to which said company is entitled upon 
complying with the requirements of said act. 

4. Same; what does not forfeit right of company to apply for loan of.—When 
it appears that any of the railroad companies, to which loans and ap- 
propriations of said ‘‘three per cent. fund” are granted by the second 
section of said act, applied for the same within six months after the 
passage of said act, and in the manner prescribed therein, and that 
such loan and appropriation was postponed by the governor, a subse- 
quent application may be made in renewal and continuation of the first 
application, which was so postponed, Such postponement does not 
forfeit the right to the loan and appropriation granted ander the act. 

5. Same; application for, to whom may be made.—-And an application so 
made in renewal and continuation of such first application, made within 
the six months after the passage of said act, and postponed, does not 
come too late, if made to the governor of this State, elected and in- 
ducted into office under the present constitution of this State. 

6. Same; action of governor in respect to; when will not be controlled by 
court.—The duties devolved upon the governor by said act are to be 
performed by him, under the law, in his own way. The performance 
of his duties is not to be controlled by this court or any other, when he 
acts under authority of law. Of sach things, he is the sole judge, in the 
executive branch of the State government. 

7. Sume; warrant given in payment of loan af; when only treasurer can 
refuse payment of.--Upon the issuance or drawing of the ‘‘warrants,” as 
authorized by said act, to the party entitled to the same, unless there 
is fraud, the warrants, so issued or drawn, give a right to the company 
in whose favor they are drawn, to the amounts therein named, upon 
the treasury of the State, which, upon proper application, the treasurer 
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can not refuse to pay, unless there is a deficiency of funds in the treag. 
ury for that purpose. Such right will be enforced by mandamus. 


At its February term, 1871, the city court of Montgom- 
ery overruled and refused the prayer of the Selma & Gulf 
Railroad Company for a mandamus to compel the treasurer 
of the State of Alabama to pay to petitioner a warrant, 
drawn in its favor by the auditor, for the sum of $40,000, 
under an act entitled “An act to loan and appropriate the 
three per cent. fund and its interest,” approved, February 
18th, 1860, and the said petitioner excepted to the decis- 
ion, took a bill of exceptions, &c., and now renews the 
application in this court. 

The petition alleges the corporate existence of the peti- 
tioner, &c.; recites the act of February 18th, 1860, entitled 
“An act to loan and appropriate the three per cent. fund 
and its interest,’ and various other acts of the legislature 
in relation thereto. By section two of said act, which 
loans out the three per cent. fund, it is enacted, that “the 
sum of $40,000 of the same fund (the three per cent. fund) 
be loaned to the Selma & Gulf Railroad Company.” The 
third section provides that loans shall be for the term of 
five years, and the amount of interest, &c., on the loan, six 
per cent. The 9th section, after referring to the terms and 
conditions of the act of February 17th, 1854, provides that 
the companies to whom any of the three per cent. fund has 
been loaned, upon complying with the conditions, «ce. 
prescribed by the act of February 17th, 1854, shall receive 
from the Governor a warrant for the proper amount on the 
comptroller, (now auditor,) who shall draw his warrant 
therefor on the treasurer, who shall pay the same “out of 
the monies in the treasury not otherwise appropriated,” 
&e. The 18th section of the act provides, in eflect, that 
on the failure of any of the companies to whom the three 
per cent. has been loaned, to apply for the same within six 
months, and comply with the requirements prescribed by 
the act, it shall not be entitled to the loan, but the same 
shall be divided pro vata among the other companies men- 
tioned in the second section of the act, &e. 

The 14th section of the act provides, in substance, that 
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whenever there are not sufficient funds in the treasury, not 
otherwise appropriated, &c., to satisfy the loans and appro- 
priations made by the act, the governor shall have power 
to postpone such loan and appropriations until the amount 
in the treasury, not required to meet other appropriations, 
shall be sufficient to pay the same. 

The petition further states facts, which show that within 
six months after the passage of the act the petitioner ap- 
plied for the loan, being prepared and offering to com- 
ply with all the requirements of the act and conditions 
precedent to receiving the loan, but A. B. Moore, the then 
governor, under the power vested in him by the act, post- 
poned the payment of the loan. 

In November, 1871, the petitioner made another applica- 
tion for the loan to Wm. H. Smith, then governor of Ala- 
bama, and “gave bond and mortgage, and security satis- 
factory to the governor,” and obtained from him his war- 
rant on the treasurer in favor of petitioner for said sum of 
$40,000 The treasurer, on presentation of the warrant, 
declined to recognize its validity, and refused to pay the 
same, and informed petitioner that he would not pay said 
warrant, although he might have funds in the treasury, not 
otherwise appropriated, sufficient to pay the same. 

The answer of the treasurer alleges, in substance, that 
the time during which any portion of the money loaned by 
this act could be paid, had long since expired, to-wit, on 
the loth day of August, 1865, and that there was now no 
authority for paying the loan; that the postponement 
by Gov. Moore was not made in accordance with law, and 
did not give petitioner any right to apply for said loan now. 


ALEX‘NDER Waite, and E. W. Prerrus, .0 motion. 
ATTORNEY-GENERAL SANFORD, con/ra, 


PETERS, J.—Bv an act of the congress of the United 
States, passed on March 2d, /519, entitled ‘‘An act to enable 
ihe people of Alabama territory to form a constitution vod 
State government, and admission of such State into the 
union on an equal footing with the original States,” four 
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propositions were submitted to the convention to be called 
to form said constitution and State government, for their 
“free acceptance or rejection,” and if accepted by the con- 
vention, to be obligatory on the United States. Each of 
these propositions were accepted. The third was in these 
words : 

“That five rer cent. of the net proceeds of lands lying 
within the said territory, and which shall be sold by con- 
gress, from and after the first day of September, in the 
year one thousand eight hundred and nineteen, after 
deducting all expenses incident to the same, shall be 
reserved for making public roads, canals, and improving 
the navigation of rivers, of which three-fifths shall be 
applied to those objects within said State, under the direc- 
tion of the legislature thereof, and two-fi/ths to the making 
of a road or roads leading to said State, under the direc- 
tion of congress.”—Clay’s Dig. pp. xxii, xxiii, xxiv; 7b. p 
xlii, ordinance ; Code of Ala. pp. 51, 52,$3; ib. p. 47, 
ordinance. The funds raised and paid to the State under 
this “proposition” have been called in our statute laws, 
“the three per cent. fund,” and “the two per cent. fund.” 
By further act of congress, approved September 4th, 
1841, the two per cent. fund was relinquished by congress 
to the State, and accepted by the State, upon the terms 
proposed by the national government.—Pamphlet Acts, 
1841, 18412, p. ——. And up to January Ist, 1860, the 
State had received of the three per cent. fund the sum of 
eight hundred and fifty-eight thousand four hundred and 
ninety-eight dollars, ($858,498.00,) principal and interest. 
And of this fund, so received, there then remaiued unap- 
propriated the sum of one hundred and ninety-five thou- 
sand three hundred and sixty-two dollars and ninety-one 
cents, ($195,362.91.)—Pamphlet Acts, 1853, 1860, Act No. 
63, § 1, p. 54; Report of joint select committee to general 
assembly of Alabama, January 7th, 1860, passim. On 
the 18th day of February, 1800, after acting on the report 
above cited, a law was passed by the general assembly of 
this State, entitled “An act to loan and appropriate the 
three per cent. fund and its interest.”—Pamph. Acts, 1859, 
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1860, p. 54, No. 66. By this act this fund was loaned and 
appropriated as therein designated and prescribed. Qmit- 
ting the enacting clause, I quote below the first and second 
sections of this law, of February 18th, 1860, as follows: 

“Src. 1. That the sum of eight hundred and fifty-eight 
thousand, four hundred and ninety-eight dollars is hereby 
declared to be the amount due as principal and interest from 
the State to the three per cent. fund, of which sum one 
hundred and ninety-five thousand, three hundred and sixty- 
three dollars is the balance due as a loan to the Tennessee 
and Coosa Railroad Company, under an act approved 17th 
February, 1854. Said loan is ratified as prescribed in said 
act, and the balance of said three per cent. fund, amount- 
ing to six hundred and sixty-three thousand, one hundred 
and thirty-five dollars, is loaned and appropriated as here- 
inafter enacted.” 

“Src. 2. That the sum of two hundred and eighteen 
thousand dollars of said fund be loaned to the North-east 
and South-west Alabama Railroad Company; that the sum 
of seventy-five thousand dollars of the same fund be loaned 
to the Wilis Valley Railroad Company; that the sum of 
two hundred and twenty-five thousand dollars of the same 
fund be loaned to the Alabama and Tennessee Rivers Rail- 
road Company ; that the sum of forty thousand dollars of the 
same fund be loaned to the Selma and Gulf Railroad Com- 
pany; that the sum of twenty-five thousand dollars of the 
same fund be loaned to the Cahaba, Warrior, and Greens- 
boro Railroad Company ; that the sum of fifty thousand 
dollars of the same fund be loaned to the Opelika and Ox- 
ford Railroad Company ; and the sum of thirty thousand 
dollars of the same fund be loaned to the Montgomery and 
Eufaula Railroad Company, all on the same terms and with 
the stipulation and conditions hereinafter prescribed.”— 
Pamph. Acts 1859-60, No 68, p. 54. 

The language of this statute is too plain for doubt or 
misconstruction. ‘The intent is strongly and emphatically 
expressed, and the law actually “loans and appropriates” 
the fund therein named to the parties mentioned. This is 
a trust fund, and the State is the trustee, and it is bound 
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in good faith to pay the interest on it, or to loan it out, or 
invest it, as the terms of the gift require. The liability to 
pay interest is acknowledged in the words which describe 
the debt, as is shown in the first section of the act above 
quoted. It is also acknowledged by the general assembly 
in the act approved on 2d February, 1839, in making an 
appropriation out of the “interest of the three per cent. 
fund” for the improvement of Elk river, in this State.— 
Pamph. Acts 1839, p. —. The loans thus granted were to 
continue for five years, bearing interest at the rate of six 
per cent. per annum, payable semi-annually at the treasury 
of the State. The parties accepting the same, before the 
money could be paid over to them, were required to exe- 
cute a bond to the State in double the amount of the sum 
to be received, in each case, conditioned as required by the 
act, and to be secured, to the satisfaction of the governor, 
by mortgage or deed of trust, and such other security as 
the governor in his discretion shall require, if in any case 
he shall deem other security necessary and proper.—Pamph. 
Acts 1859-60, No. 68, $$ 3, 4, p. 54. 

The ninth section of said last named statute also enacts, 
“that when any of the railroad companies named in this 
act shall comply with the terms and conditions of this act, 
or the act of February 17th, 1854, relating to said compa- 
nies respectively, and made conditions precedent to the 
loan or payment of money, as the case may be, the gov- 
ernor of the State shall draw his warrant in favor of the 
proper party for the amount, on the comptroller, who shall 
draw his warrant for the same upon the treasurer of the 
State, which warrant shall be paid by the treasurer out of 
the moneys in the treasury not otherwise appropriated, and 
charge to account of the three per cent. fund.”—Pamph. 
Acts 1859-60, No. 68, § 9, p. 54. There are two other sec- 
tions of this law proper to be noticed in this discussion. 
The first of these is section fourteen, and I cite so much of 
it as applies to this case : 

“Tn case it shall appear that the funds in the treasury, 
not otherwise appropriated and required to meet other ap- 
propriations, shall be insufficient to satisfy the loans and 
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appropriations authorized by this act, at the time the same 
shall be applied for, the governor shall have power to di- 
rect the amount in the treasury not required to meet other 
appropriations, to be distributed pro rata among such of 
said companies as shall apply for the loans and appropria- 
tions authorized by this act, and the balance of such loans 
and appropriations shall be postponed wntil the amount in 
the treasury not required to meet other appropriations 
shall be sufficient to satisfy the same.” 

And the other section referred to is in these words: 

“That if any of the companies mentioned in the second 
section of this act shall fail for six months from the pas- 
sage of this act, to apply for the loan therein prescribed, 
and to comply with the requirements prescribed in this 
act, the amount so proposed to be loaned such company 
shall be loaned pro rata to the other companies mentioned 
in the second section of this act, or to such of them as 
may apply therefor, upon the same terms and conditions 
as are prescribed in the third and fourth sections of this 
act; Provided, said companies shall apply for the same 
within eight months from the passage of this act.”’— 
Pamph. Acts 1859-60, p. 54, No. 68, §§ 14, 18. 

From these sections it very clearly appears that the gov- 
ernor was clothed with power to postpone these loans, or 
any one of them, if there were not funds unappropriated 
to pay them when applied for, and that the applications 
for these loans were required to be made within six months 
after the 18th day of February, 1860, the date of the pas- 
sage of the act. This seems to me the most rational con- 
struction of the language of the statute. The legislature 
doubtless intended to close the operations under this law 
in five years and six months with the companies which did 
not fail to avail themselves of the benefits of the loans, or © 
within five years and eight months after the date of the 
act, a> to those loans that were permitted to lapse and 
were not taken by the companies named in the first in- 
stance. Two months longer were allowed to dispose of 
such loans as failed to be appropriated under the first 
offer. But the governor was permitted to prolong this pe- 
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riod by postponing such loans as there might happen to 
be no funds unappropriated in the treasury to meet, when 
applied for. In this way the operation of the law might 
be extended until funds to meet the loan proposed accu- 
mulated in the treasury. This statute has never been re- 
pealed, suspended or modified. Its purpose has not been 
accomplished. It can not be repealed by non-user. It 
must therefore still be in force.— White v. Boot, 2°T. R. 
375. Very evidently, its purpose, so far as the applicant in 
this case is concerned, is not accomplished. That it has 
been postponed, is not the applicant’s fault. This is the 
view, doubtless, that his excellency, the late governor of 
this State, took of the enactment. I think it the correct 
one. If the law was in force when the governor acted, 
clearly he was authorized to perform the duty it devolved 
upon him. The petitioner had not forfeited its rights or 
failed to comply with the requisitions of the law within the 
period prescribed and in the manner prescribed. The 
postponement of the loan in the first instance, the inter- 
vention of the rebellion and overthrow of the lawful gov- 
ernment of the State, and want of funds in the treasury, 
necessarily extended the period in which it was possible to 
complete the arrangements for the loan granted by the 
act. This was the question left to the governor, whether 
the time for the loan had expired or not. He has decided 
that it had not, and that there were sufficient funds in the 
treasury subject to the loan. It is not for this court, or 
any other, to réview his acts. In such a case, his jurisdic- 
tion is paramount to that of this tribunal. He was 
charged by law with a duty, and he has performed it. 
This court, it seems to me, can only interfere when the 
chief executive acts without sanction of law. In this case 
there can be no question as to the constitutional validity 
of the law. It is merely an act regulating a trust fund, 
over which the general assembly had undoubted control. 
Act of Congress, March 2, 1819, supra. The law had not 
failed either by non-user, express limitation, or by limita- 
tion reasonably to be inferred from its purpose or its lan- 
guage, The funds “loaned and appropriated ”’ are not the 
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property of the State, or such as the State may legally 
confiscate or divert to its own use. They are wholly trust 
funds, and should be dealt with as such, loaned out and in- 
creased as much as possible, until applied to the very 
important uses for which they were given by the govern- 
ment of the Union to the State ; that is, to the aid of such 
works of internal improvement as are named in the gift. 
Act of Congress, March 2, 1819, supra. 

Here the application for mandamus shows that the peti- 
tioner is the railroad company to which the grant of the 
loan was made, out of certain trust funds called the “three 
per cent. fund,” to the amount of forty thousand dollars ; 
that this loan was accepted and applied for by the com- 
pany, in the proper way, and within the proper time ; that 
the same was postponed by the governor, under authority 
given him by the act. In such a case, this court will take 
notice of the intervention of the late war and the over- 
throw of the lawful government of the State during the 
late rebellion, and that the loan was necessarily postponed 
during this period ; and that the application in renewal of 
the former application made at first, was made in reason- 
able time after the restoration of the rightful government 
of the State. The petitioner also shows, that upon the re- 
newal of the application for the benefit of the loan granted 
the petitioner, the governor drew his warrant on the 
proper officer for the amount of money loaned of the three 
per cent. fund; that this officer was the auditor of the 
State, and that the auditor drew his warrant, in conform- 
ity with the warrant of the governor and the requisitions 
of the law, upon the treasurer of the State for the amount 
loaned, and this warrant of the auditor the treasurer re- 
fused to pay. From what has already been shown, I think 
in this the treasurer misapprehends the law, though at the 
same time his vigilance and caution are to be most highly 
commended. 

Let a rule nisi issue as asked by petitioner, returnable 
instanter into this court, during the present term, requir- 
ing, Xe. 
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MOODY vs. ROBERTSON. 


[ACTION TO RECOVER MONEY PAID BY MISTAKE—SET-OFF. ] 


1, Set off.—Where a person conveyed land to another in consideration 
of the payment by the latter of his indebtednes to a third person, and 
it was afterwards ascertained that the debt had been previously paid, 
in a suit by the party making the payment to recover it as money paid 
by mistake, the defendant may make available a set-off against the party 
for whose benefit it was paid, though not a party to the record, 

2. Money paid by mistake, suit to recover ; by whom may be maintained. —A 
suit to recover money paid by mistake may be instituted in the name 
of the party really interested. 


Apprat from Circuit Court of Tuskaloosa. 
Tried before Hon. W. S. Munn. 


This cause of action arose in the following manner: 
John Robertson conveyed to his son, John T. Robertson, 
a tract of land in consideration of the payment by the 
latter of several judgments against him. Among these was 
one owned by Mrs. Eliza Cunningham. It had been pre- 
viously paid by a co-obligor, but this was forgotten. 
Moody, the attorney for Mrs. Cunningham, received both 
payments, and when he discovered the mistake he reclaimed 
the last payment, but held it as a partial satisfaction of a ' 
larger judgment recovered by himself against John Robert- 
son. In this state of the case, John T. Robertson sued 
Moody for the amount soretained. The latter pleaded 
the general issue, payment, set-off, and a special plea 
stating the facts as above. This last plea was verified. 

The court charged, in substance, that the plaintiff was 
entitled to recover, unless the conveyance made by John 
Robertson had the effect of transferring to him the de- 
mand; and that it did not have such an effect if the money 
was paid by mistake. 

There was a verdict and judgment for plaintiff. 
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Defendant appeals, and here assigns as error the charge 
of the court. 


WasHineTon Moony, per se. 


SomERVILLE & McEacatn, contra.—The only point that is 
presented in the bill of exceptions is, whether this set-off 
is good in a court of law? 

The statute authorizes only such debts and demands to 
be set-off as are “mutual.”—Rev. Code, § 2642. It is obvi- 
ous to the legal mind, that there is no such mutuality here 
as is contemplated by the statute. The defendant owes 
the plaintiff, and John Robertson, a third party, owes the 
defendant. The latter debt is res inter alios acta; and 
though there is a remote equitable connection between the 
two transactions, the debts:are in different rights and not 
mutual. 

The money sued for is the plaintiff's ; the claim sought 
to be set-off is the debt of plaintiff’s father. The party 
suing is not, as to the latter claim, defendant’s debtor. 
Waterman on Set-off, p. 45, § 40; p. 26, § 22. 

“The subject of a set-off,” says the same authority, “is a 
cross debt or claim on which a separate action might be 
sustained, due to the party defendant from the party plain- 
tiff."—Jb. p. 3. And “it must be a legal, not an equitable 
demand,” —ZJb. p. 29 (note), p. 26, § 22, (supra.) 

The reasoning of the learned judge of the lower court, 
as stated in the bill of exceptions, is both logical and incon- 
trovertibly correct—that the action against defendant in 
plaintiff’s favor, would lie “unless the deed from John 
Robertson and wife to the plaintiff had the effect of trans- 
ferring the claim sued on to said John Robertson, and the 
deed did not in law have that effect, if the money was paid 
to and received by defendant by mistake, and the deed 
was executed by John Robertson under the mistaken belief 
that the money was due on Mrs. Harts’ (the Cunningham) 
judgment at the time it was paid.” 

The following principle, enunciated in Waterman on 
Set-off, p. 88, § 72, should put the point involved here at 
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rest. “It seems,” he says, “almost unnecessary to state 
that a debt of the plaintiff to a third person, though con- 
nected with the subject of the action, cannot be set-off.” 
The most that can be alleged, with any show of plausibili- 
ty, by defendant, is that the collection of this money sued 
for, would in equity create a debt from the plaintiff to the 
father, John Robertson, and he anticipates this peculiar 
state of the case in seeking to establish his right of re- 
tainer. 

It seems plain, that if the defendant has any remedy, it 
is not in this forum, but in another which possesses a 
broader power to correct the inequalities and insufliciencies 
of the law. 


B. F. SAFFOLD, J.—The plaintiff is not entitled to 
recover if the defendant’s judgment against John Robert- 
son may be used as a set-off. It may be so used if the 
suit could have been instituted in the name of the said 
Robertson. The common law permits, and section 2523 of 
the Revised Code requires, a suit founded upon an implied 
contract for the payment of money to be prosecuted in the 
name of the party to be benefited.—1 Chit. Plead. 4, 100. 
A suit for the recovery of money paid by mistake, is based 
upon such an implied undertaking. As John Robertson 
was the party really interested, the defendant’s judgment 
against him was available as a set-off, though he was not 
a party to the record.— Bowen v. Snell, 9 Ala. 481. 

The charge was erroneous because the right of action 
accrued only on account of the payment by mistake. 
The judgment is reversed and the cause remanded. 
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FIRST NATIONAL BANK OF SELMA vs. COLBY. 


[ACTION AGAINST NATIONAL BANK ON CERTIFICATE OF DEPOSIT, COMMENCED 
BY ATTACHMENT. ] 


1. National banks established by ‘‘currency act,” how subject to be sued. 
The national banks established under the act of the congress of the 
United States called the ‘‘currency act,” approved June 3, 1864, may 
be sued by a creditor of such bank in a State court by attachment. 
Stat. at Large, U. S., 1863, 1864, p. 99. 

2. Same; how such suits must be conducted.—When such suits are so insti- 
tuted in the courts of this State they are to be conducted and governed 
by the laws of this State, applicable to attachment suits against natural 
persons, 

3. National bank, attachment against ; for what cause will not be dissolved, 
&c.—Such attachment will not be dissolved, dismissed or abated, or the 
levy quashed, because the bank had committed an act of insolvency 
before the institution of the suit, and its charter had afterwards been 
dissolved and its franchises forfeited, by decree of the United States 
district court, and a receiver had been properly appointed to take 
charge of the assets of said bank, under said act of congress. 

4, Charge to jury ; what not erroneous as to recovery against national bank. 
If the proof on the trial of such a cause shows that the plaintiff had a 
proper claim against the bank fora certain sum of money deposited with 
the bank by the plaintiff, and the bank on the trial interposes no plea 
in defense of the action, it is not error in the court to instruct th® 
jury, that if they believe the proof, they must find for the plaintiff to the 
amount of the claim he has proved, and interest. 


AppEaL from the Circuit Court of Dallas. 
Tried before Hon. B. L. WHELAN. 


The facts are stated in the opinion. 


J. C. Compton, and Cuiiron & THORINGTON, for appellant. 
Does the process of attachment lie against this bank under 
the circumstances of this case? That is the question to 
be first settled. 

We say it does not lie for three reasons: Ist. The pro- 
ceeding by attachment is statutory, is in derogation of the 
common law, and there is no law of Congress or of the 
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State giving such a remedy against a national bank. 
Drake on Attach. § 4, p. 7. 

It is neither, strictly speaking, a foreign or domestic cor- 
poration as contemplated by our statutes, but swi generis, 
and subject to such liabilities and remedies as are provided 
by the law of its organization. 

2. In the second place, no attachment could properly 
have issued on the 17th day of April, 1867, because the 
bank, to speak metaphorically, died the day before. Its 
doors were closed, its business forever suspended, its presi- 
dent had absconded, and its assets taken possession of by 
the government of the United States, all before the attach- 
ment issued. There could have been no more unequivocal 
acts of a surrender of its corporate franchise than was 
furnished by this bank before the suing out of this attach- 
ment. In such case it can not be sued at law. The rem- 
edy, ordinarily, is in chancery to husband its assets, that 
they may be administered as a common fund for the pay- 
ment of its debts, or as in this case to be summarily ad- 
ministered by the treasury department of the United. 
States in accordance with the law of its creation.—See, as 

to the right of plaintiff below to sue a dead corporation, 
Paschall v. Witsett, 11 Ala. R.; Mumma v. The Potomac 
Company, 8 Peters, 281. 

3. In the third place, no attachment could properly have 
issued after these acts of utter insolvency on the part of 
the bank, and the seizure of it by Gen. Swayne, by reason 
of the 52d section of the act of congress, under which the 
bank was organized.—13 Statute at Large, 115. That sec- 
tion, taken in connection with section 50, shows conclu- 
sively the object and spirit of the law, and that to allow 
any creditor of the bank, after it was put in liquidation, or 
after it had “committed an act of insolvency,” to acquire 
a lien by legal proceedings so as to collect his debt in full, 
leaving even the bill holders and the government, it may 
be, unprovided for, would be to strike down the act which 
prescribes specific appropriations of the assets, which 
establishes equality in the distribution of the entire pro- 
ceeds, after paying the bill holders in full, and which for- 
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bids all assignments or transfers of its effects, or payment 
of monies after such act of insolvency.—See § 52. Surely 
the law will not do, (give a preference to one of a class 
whom it declares shall share rateably,) and sanction or 
create a transfer or assignment to that end, which it ex- 
pressly declares shall not be made.—See an able opinion, 
directly in point, in Venango National Bank v. Taylor, 
56 Penn. 14, 17. 

4, Another reason may be stated: There was nothing 
to levy upon—nothing that could be levied on. The assets 


- were in the hands of Gen. Swayne. His acts were valid. 


See Ordinance No. 15 of Convention, 1867; Acts of 18:8, 
p. 167. ‘The funds were as if in chancery, and not subject 
to be seized by the sheriff.— McLemore v. Benbow, 19 Ala. 
p. 76; Lead v. Sprague, 31 Ala. 104-5-6. 

Suppose the sheriff had attempted to levy on the safe 
in the vault containing all the assets of the bank. This 
being in the possession of the secretary of the treasury, 
through his constituted agent, would have been resisted— . 
must the sheriff summon his posse and make war upon the 
United States forces? Would the law compel, nay, would it 
fora moment tolerate such a proceeding? Surely not. And 
why? Simply because the legally constituted authorities 
had possession of the assets, and the State courts, then 
doing business by the sufferance of the power which held 
the assets, had no right or jurisdiction to interfere, If, 
then, the personal property of the bank could not have 
been levied on, how could the sheriff levy on the land? 
The one, as much as the other, was in the custody of Gen. 
Swayne for the government. 


ALEXANDER WHITE, contra—Argued at length, that under 
the act of congress, neither the contingency had happened 
which authorized the appointment of a receiver, nor had 
the facts been brought to the notice of the appointing 
power in such a manner, as, under the laws incorporating 
the national bank, would give the power to appoint a 
receiver ; and further, that admitting the happening of the 
contingency, and its being properly brought to the notice 
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of the appointing power, still the power to appoint a 
receiver had not been followed as prescribed by law, and 
the appointment was illegal, and that the judgment of the 
United States district court was void on its face, &e. Ags 
this view was not considered in the opinion, it is unneces- 
sary to give the argument more fully. 

Mr. Waite further argued as follows : 

By section 57, the bank was liable to be sued in the 
State courts. Jurisdiction of a corporation, in Alabama, 
which owed to her laws the exercise of all its corporate 
functions, without which it could not have made a contract 
or enforced a right or redressed a wrong, was necessarily 
implied in the local life of the corporation, but it was not 
left to intendment or implication, but by the express terms 
of the organic law of its creation it is liable to “suits, 
actions and proceedings, &c., in any State, county or muni- 
cipal court where such bank is located.” 

There is no restriction as to the kind of suits or the 
manner of suing, and every remedy and process known to 
to the courts in which suits may be brought is given as 
completely, more so, than if each had been enumerated in 
the acts of congress. For by its unqualified and general 
terms it embraces suits and remedies which thereafter 
should be originated in the State where located, as well as 
those then in being. And it is further implied that such 
suits, when brought in a local court, shall have the same 
force and effect they would have against any other person 
in those courts. ‘The jurisdiction is given without qualifi- 
cation in the enacting grant, and must carry with it all the 
incidents of that jurisdiction, and the court itself upon 
which the jurisdiction is conferred, must of necessity regu- 
late and control and adjudicate upon, the rights and reme- 
dies of parties litigant in that court. The fact of jurisdie- 
tion once properly in exercise, subordinates both subject 
matter and parties to the orders and judgments and decrees 
of the court. 

It cannot be conceived that a court could discriminate 
between parties who stood “in equali juri” before it. 
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The attachment must have the same effect in this case 
ag in others like it against any citizen of Alabama. 

By express statutory provision, corporations are liable 
to attachments “in the same manner as if they were nat- 
ural persons.” —Revised Code, § 2942. 

This was the law of Alabama at the time of the organi- 
vation of the First National Bank of Selma, and it was 
accepted by it as one of the terms of the compact between 
it and the State in which it was domiciled, 

The interpretation, within the jurisdiction of a State, of a 
local law (or statute) becomes a part of that law as much 
as if incorporated in it by an act of the legislature. —Chris- 
ty v. Pridgeon, 4 Wallace, 196, 203; Shelby v. Guy, 11 
Wheat. 362; Teague v. Eying, 24 How. 266. 

The lien of an attachment is inchoate, dependent upon 
the party getting a judgment, and when he has obtained 
his judgment it is then consummated, and he has then a 
right to satisfaction out of the particular thing levied upon 
under the attachment.— Hall v. Cummings, 3 A. R. 398. 

From the time of the levy of the attachment the property 
was in the/custody of the law, and was not subject to levy 
under any other process.— Runsdown v. Wilburne, 6 A. R. 46; 
Hagan v. Louis, 10 Peters, 400; Pond v. Griffin, 1 A. RB. 
078; Taylor and others v. Carryl, 20 How. 598; Case of 
Oliver Jordan, 2 Cur. 414. 

These were cases of personal property in which replevy 
bonds had been executed and the property returned to the 
defendant, but it is obvious that the principle applies with 
stronger force to lands, which are incapable of replevy and 
are therefore constructively in the custody of the sheriff 
till discharged by due course of law. 

Where a court has jurisdiction, it has a right to decide 
any question which occurs in the cause, and when the 
jurisdiction of the court and the right of the plaintiff to 
prosecute his suit has once attached, that right cannot be 
arrested or taken away by proceedings in another suit. 
Taylor and others v. Carryl, 20 How. 536-7; Peck v. Jen- 
niss, 7 ib. 612. 

When concurrent jurisdiction may be exercised by the 
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federal and State authorities, the court which first takeg 
jurisdiction can be interfered with by no other court, State 
or federal. It is a subversion of judicial power to take a 
case from a court having jurisdiction before its final decis- 
ion is given.— Ex parte Robinson, 6 McLean, 355 ; Lx parte 
Dorr, 3 How. 103; Taylor v. Carryl, 20 How. 583 ; Shelby 
v. Bacon, 10 How. 56; Smith v. McIver, 9 Wheaton, 532; 
Holmes v. Remsen, 20 John. 229; Merrell v. Lake, 16 Ohio, 
373; Payne v. Dowd, 4 Kast. 523; Pulliam v. Osborne, 
17 How. 471. 

Every country has the right of regulating the transfer of 
all personal property within its territory. 

A State has perfect jurisdiction over all property, per- 
sonal as well as real, within its territorial limits.— Green v, 
Van Buskirk, 5 Wallace, 312, 313; Story on Conflict of 
Laws, § 390. 

The bank is a corporation chartered under an act of 
congress. It is the law of its organization, and bestows 
upon it certain qualities of being ; it goes no further. With 
no more than the attributes conferred by the act of con- 
gress, it has no faculty, no capacity of an acting, living 
thing. 

It is an organism capable of life, a body without spirit, a 
machiue without motion, and it is only when it is vitalized 
by the laws of the State where it locates, as with a coal 
from the altar, that it has within it the spirit of life. 

Without these it cannot buy and hold as owner the house 
in which it does business, the land whereon it stands, the 
books in which its records are kept, the paper on which it 
writes its bills, the counter on which it receives and pays. 
It can not engage an officer, it can not discount a bill, it 
can not loan a dollar. It can not acquire a right, itecan 
neither impose or incur an obligation. It can do nothing. 
Tt can not claim and assert its right to its franchise but 
by virtue of the laws of the State of which it is an inhabit- 
aut. It is an inert, lifeless thing until the laws of the State 
breathe into it life. 

What is true of natural persons under ihe law, is also 
true of artificial persons, so far as their ex acities extend. 
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When the bank became a person it Alabama, in being 
cherished and sustained by her laws, it became subject to 
those laws, and the condition of being sued, involved any 
form of suit and the incidents to those forms which were 
recognized by the courts of the State. It was not necessary 
that the act of congress should make this liability by express 
enactment. It would have existed without it. But when 
it is given, and given in general and unqualified terms, it 
implies all that the law confers in any suit brought. 

This is the irresistible sequence of the liability imposed 
on the corporation, and the correlative right conferred on 
the creditor by the general and unconditional language of 
the act of congress, and when the right to sue is given, the 
right to prosecute to judgment in the ordinary modes must 
continue, unless there is some express prohibitory provision 
in the law itself. 

Any privileges which exempts a corporation from the 
burthens common to individuals, do not flow necessarily 
from the charter, but must be expressed in it, or they do 
not exist.—Prou, Bank v. Billings & Pittman, 4 Pet. 514. 

Even the bankrupt law, which, by express purpose and 
enactment, (when it may be said that the chief object of the 
law is to marshal all the property of the bankrupt for the 
benefit of all the creditors,) has the effect to stay proceed- 
ings or suits against the bankrupt in other courts only by 
force of positive provision, and that after it has been judi- 
cially ascertained that the party is a bankrupt. 

By section 14, it is provided that all property of the 
bankrupt shall pass to the assignee, and attachments taken 
out within four months before the commencement of the 
proceedings in bankruptcy shall be dissolved.—Jb. 484. 

This 1 is positive enactment, and sustains the proposition 


that it requires positive prohibition by law to arrest pro- 


ceedings rightfully instituted in a court having jurisdiction 
of the subject matter and the parties. 
When a suit is begun and the defendant is in court, he 
must plead, answer or demur. 
Then the test is, whether the matter set up in bar to the 
29 
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prosecution of this suit is good as a demurrer, or plea. Is 
it in law or in fact, an answer to the complaint which will 
preclude the plaintiff from the further prosecution of his 
suit? What is it? It is that the defendant had commit- 
ted “an act of insolvency.” If this is a good plea, then 
every act of insolvency by a bank would be a good plea to 
any and every suit brought by its creditors against it. A 
refusal to redeem its circulation would be an act of insol- 
vency. To-day, for the purpose of defeating suits against 
it by its creditors, it refuses to redeem its circulation ; and 
to-morrow it resumes and goes on with its business as 
usual. 

It will not do to say that it could not do this under the 
act, because the prohibition of the act extends only to a 
refusal ascertained, and evidenced in a certain way, and 
there are many other acts of insolvency to which it might 
resort as a mere subterfuge to delay or avoid suits by its 
creditors, which it would be an intolerable perversion to 
construe into a defence which should defeat its creditors 
or arrest the action of competent courts having jurisdic- 
tion. 

There is only one other mode by which the action of a | 
court of competent jurisdiction can be arrested before final 
judgment in due course of law, and that is where it is ex- 
pressly enacted by law that in certain contingencies the 
proceedings in that court may be stayed and another court 
shall take jurisdiction of the subject matter of the contro- 
versy ; but this must be done by judicial action, by the 
solemn judgment of a court, passing upon and adjudicating 
the state of facts which authorizes its action, and also 
decreeing that action. 


PETERS, J.—On the 17th day of April, in the year 
1867, the appellee, Colby, commenced an action at law by 
attachment against the First National Bank of Selma, for 
the sum of forty-eight hundred dollars. This attachment 
was regularly issued from the cireuit court of Dallas county, 
in this State, and regularly executed by a levy on lands 
belonging to said bank, on the day of its issuance. The 
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pill of exceptions taken at the trial shows, that said bank 
ceased to do business on the 16th day of April, 1&67, and 
had, on the 15th day of the same month, refused and failed 
to pay a draft of the United States for seventy-five thou- 
sand dollars. It further appears, that the president of said 
bank had absconded on the 17th day of April, 1867, and 
on that day said corporation’s house of business and its 
assets were taken possession of by General Swayne, then 
commanding the Federal forces in this State, under instruc- 
tions of the secretary of the treasury of the United States, 
and upon examination the cash account of said bank was 
found deficient in the sum of about two hundred thousand 
dollars. It was also shown that said bank was chartered 
on the 24th day of August, 1865, under authority of an act 
of the congress of the United States, entitled “ An act to 
provide a national currency, secured by a pledge of United 
States bonds, and to provide for the circulation and re- 
demption thereof.” This act was approved June 3, 1864. 
After the levy of said attachment, viz: on the lst day of 
June, in the year 1867, by decree of the district court of 
the United States for the middle district of Alabama, “ all 
the rights, privileges and franchises of said association de- 
rived from the act of congress” were ‘‘ forfeited,” and said 
association, called the First National bank at Selma, was 
adjudged to be “dissolved.” ‘The record of the proceed- 
ings in said district cuurt declaring the forfeiture and dis- 
solution of said charter thereof were given in evidence to 
the jury on said trial. It was likewise shown that Corne- 
lius Cadle, jr., had been regularly appointed receiver for 
said association as required by law, on the 3d day of June, 
1867. The plaintiff also proved by his certificate of deposit 
the amount of his deposit in said bank to be the sum for 
which the attachment had been sued out; that is, forty- 
eight hundred dollars. This was the substance of all the 
evidence offered on the trial. 

On this evidence, said Cadle, as said receiver, moved the 
court to dissolve said attachment, and also to quash and 
discharge the levy of the same on the property of said 
bank. These motions the court refused ; and said Cadle, 
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as such receiver as aforesaid, excepted to the ruling of the 
court thereon. And thereupon the court charged the jury, 
that if they believed the evidence, they must find for the 
plaintiff “the amount of the certificate and interest.” This 
charge was excepted to by said receiver. Cadle, as receiver 
as aforesaid, then asked the court to charge the converse 
of this proposition ; that is, “if the jury believed all the 
evidence offered in this cause, they must find for the de- 
fendant. This charge the court refused, and the receiver, 
Cadle, excepted as before. ‘There was a verdict and judg- 
ment for the plaintiff for $5,632 33 and costs, and a vendi- 
tioni exponas was ordered to issue to the sheriff to sell the 
property levied on. 

I have looked into the act of congress under which the 
“First National Bank at Selma” was incorporated, and J 
have not been able to find any express authority there given 
which would justify a court of law, in which there was a 
litigation regularly instituted and pending, to dissolve or 
dismiss an attachment regularly and properly issued and 
levied on the property of that association, or to discharge 
the levy so made. Under the laws of this State, such mo- 
tions do not affect the merits of the suit. They are, then, 
not matters of right, but only of discretion in the court. 
Such discretion is not a matter of error on appeal to this 
court.— Gill v. Downs, 26 Ala. Rep. 670; La parte Putnam, 
20 Ala. 592. Under the provisions of the act of congress, 
the bank has power to “ make contracts, sue and be sued, 
complain and defend in any court of law and equity, as 
fully as natural persons.”—U. S. Stat. at Large 1863-64, 
p- 99; 101,§ 8. Then it occupies, so far as these rights 
are concerned, simply the condition of a citizen. And itis 
entitled to the same indulgences and rights that a citizen 
may claim, and no more. If the suit is instituted in a State 
court, as it clearly may be, (8 Wall. 498,) then the law ap- 
plicable to the conduct of such suits is applicable to the 
bank, subject, however, to such modifications as the law of 
congress may impose. 

But the “ national currency act,’ under which the bank 
at Selma was brought into existence, does not interfere, so 
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far as 1 am able to see, in any way with the suit in the 
State court. Of course, an act of congress made in pur- 
suance of the constitution of the United States, is a part 
of the supreme law of the land, and a State law must yield 
to @—Con. U.S. Art. VI, $2; Ableman v. Booth, 21 How. 
517, 520. But as the bank may sue and be sued as a nat- 
ural person, in this State, it may be sued by attachment ; 
because it stands in no better condition than a natural 
person, and a natural person, in this State, may be sued 
by attachment.—Rev. Code, $$ 2928-30, 2942. The in- 
solvency of the bank does not dissolve the lability to be 
sued by attachment. The act does not say so.. And it is 
not to be presumed that céngress would interfere with a 
right so important to the citizen of the State without an 
express declaration to that effect. It is pot a right to be 
postponed or defeated by a questionable deduction. If it 
may be interfered with to any extent, in the end it might 
be paralyzed and destroyed.— Field v. Close, 15 Mich. 
Then the conduct of the suit against the bank is to be 
judged and deteymined by our own law in reference to at- 
tachments. This does not interfere with or settle the 
effect or right of the lien under the levy of the attach- 
ment. That is not a question that can be raised in this 
suit in its present shape. No doubt that question is under 
the control of a jurisdiction where it will be properly de- 
termined. Under the law of this State, when an attach- 
ment is once properly issued against a corporation, it will 
not be abated or dismissed because the corporation had, 
before the issuance of the process, committed an act of 
insolvency, or because its assets had been placed in the 
custody of a receiver. The statute of this State govern- 
ing such suits is as follows: “ If the defendant appear and 
plead, the cause proceeds as in suits commenced in the or- 
dinary mode. If he make no defense, the plaintiff may at 
the trial term take judgment final by nil dicit, or default, 
or execute a writ of inquiry of damages, as may be neces- 
sary.—Rev. Code, §§ 3000, 2942. The act of insolvency 
does not dissolve the liability to be sued, nor the liability 
to be sued by attachment. The act of congress does not 
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so declare, nor is it necessary for the purposes of that 
statute so to infer it. By the practice of our courts, at- 
tachments are only abatable when they have been issued 
without affidavit or without bond, as required by law, 
Rev. Code, § 2989; 19 Ala. 32. These being the gniy 
causes enumerated, others are excluded by their omission, 
And the plea in abatement, as all others, must be made by 
“the defendant,” and not by a stranger. ‘This is the lan- 
guage of the statute above quoted.—Rev. Code, § 3000; 
Kirkman & Rosser vs. Patton, 19 Ala. 32. And matter of 
abatement can not be given in evidence on an issue upon 
the merits, a default, or a failure to plead. 

No doubt the government could send one of its military 
officers to seize upon its own funds deposited in a bank or 
elsewhere, when they can be legally reached. But the 
officer thus sent could not go farther and seize the prop- 
erty of the bank also. His possession as such officer in 
the latter case is not the custody of the law which courts 
of merely legal jurisdiction will respect, but the custody of 
the sword, which courts are not constituted to resist. This 
latter custody does not forbid the levy of a proper attach- 
ment legally issued: The funds of the United States de- 
posited in the bank were not entitled to any lien on the 
assets of the bank, until, at least, the assets had passed 
into the custody of a receiver, if even then. The govern- 
ment had power to secure itself against such loss of its 
deposits by the security required to be taken in another 
way. The lien on the assets seems to be intended for the 
security of the note-holders of the bank, and not for the 
deposits.—Act of Congress, supra, § 45. It is possible 
that the lien of the attachment must give way to the equi- 
ties arising under certain sections of the above recited act 
of congress, and to the necessities of an administration 
and distribution of the assets of the association by the 
receiver ; but this question does not arise in this case, and 
it is not necessary to be decided.—Act Cong. supra, §§ 47, 
50, 52. Claims against the bank may be such as the re- 
ceiver may be unwilling to allow. In such case, they may 
be proven to the satisfaction of the receiver, or adjudica- 
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ted in a court of competent jurisdiction. This could not 
be, tnless the suit could be instituted against the corpora- 
tion. And for this purpose a State court is competent to 
adjudicate such claims.—Act of Cong. supra, §§ 47, 50, 52, 
57; Kennedy v. Gibson et al.,8 Wall. 498. For this reason, 
the doctrine of the case of Paschall v. Whitsett does not 
apply.—11 Ala. 472. In this latter case, the corporation 
was extinct before the suit was brought.—See Rev. Code, 
§ 1775. 

The record does not show that the defendant, said bank, 
pleaded any plea in defense of said action ; and it appears 
that the claim of the plaintiff was fully proven. The 
plaintiff was therefore entitled to his judgment.—Rev. 
Code, § 3000. There was, then, no error in the action of 
the court below. 

The judgment is affirmed. 


[Nore py Reporter.—The foregoing opinion was deliv- 
ered at the January term, 1870, when Mr. Compton ap- 
plied for a re-hearing, and filed in support thereof an 
elaborate argument, the substance of which was as fol- 


lows :] 


1. There is no statute providing for the continuance of 
actions against corporations created by an act of the con- 
gress of the United States after dissolution; the dissolu- 
tion of such corporations therefore abates all suits pend- 
ing at the time of its dissolution — Mumma v. Potomac Co., 
8 Peters, 281; Greely v. Smith, 3 Story’s R. 657. 

Since the decision in the case of Paschall v. Whitsett, 
(11 Ala. 472,) the laws of Alabama (Rev. Code, § 1775,) 
have provided for the continuance of domestic corporations 
for the purpose of winding up the business of such corpo- 
rations. National banking associations can not be kept 
alive by State laws for any purpose whatever ; if so, State 
laws would control federal legislation, and could continue 
federal laws after they had ceased to exist. An act of 
congress made in pursuance of the constitution of the 
United States, is a part of the supreme law of the land, 
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and State laws which conflict with its provisions must 
yield.—Const. U. S. Art. VI, § 2; <Ableman v. Booth, 
21 How. 517. 

These national banking associations exist alone by vir- 
tue of a law of congress; they are a part of the financial 
system of the nation; they are not dependent upon the 
comity of any State for the privilege of transacting busi- 
ness within its borders. The general government has a 
right to establish them in any State.— McCullough v. State 
of Maryland, 4 Wheat. 316. 

The laws of Alabama in reference to such associations 
are precisely the same now as they were when the decision 
in Paschall v. Whitsett, supra, was made. The judgment 
of the dissolution of the association by the United States 
district court was rendered before the judgment in the 
attachment suit. ‘The attachment was therefore dissolved 
by the extinction of the defendant’s corporate existence ; 
if the attachment was at an end, its hold or lien on the 
property was gone, and the judgment in the attachment 
suit, and the order directing the issuance of the venditioni 
exponas was erroneous. The fact of the dissolution of the 
association was established by proof to the court, before 
the judgment in the attachment suit was rendered. 

If, then, there is any authority in law for the prosecu- 
tion of suits against dissolved national bank associations, 
it must be found in the act creating them. Section 50 of 
the Currency Act provides, that claims against such asso- 
ciations in the hands of receivers and in process of settle- 
ment, such asthe controller of the currency may not 
consider proved to his satisfaction, may be “adjudicated 
in a court of competent jurisdiction.” If this section is 
invoked as giving such authority, the party must be bound 
by all its terms, provisions and purposes. 

2. If the plaintiff had the right to proceed with his suit 
after it was shown to the court that the association had 
been dissolved by the decree of the United States district 
court, 2¢ 7s admitted that he had the right to have his claim 
against the association ascertained or determined by the 
“adjudication of a court of competent jurisdiction” by any 
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process available for that purpose in such a court, if he 
had not proved it to the satisfaction of the controller of 
the currency. He had the right to have the validity of his 
claim and the amount of it determined; when this*was 
done, the claim was in the condition of those which had 
been proved to the satisfaction of the controller, and 
was entitled to receive a ‘ratable dividend with other 
claims proved or adjudicated, from the assets of the asso- 
ciation, after they had been converted into money and paid 
over to the treasurer of the United States. “The claims 
of creditors may be proved before the controller, or 
established by suit against the association. Creditors 
must seek their remedy through the controller in the 
mode prescribed by the statute; they can not proceed 
directly in their own names against the stockholders or 
debtors of the bank.” — Kennedy v. Gibson et al.,8 Wall. 506. 
Can they proceed against the property of such associ- 
ations? Beyond the ascertainment of the validity of his 
claim, and the amount of it, he is not permitted to go, 
except in violation of section 50 of the currency act. 

It is clear that under the general law, aside from the 
provisions of the currency act, the assets of this insolvent 
corporation constitute a trust fund or pledge in the hands 
of its receiver for the equal benefit and security of all note 
holders, and other creditors of such corporation, and no 
diligence on the part of a creditor of such corporation 
could defeat the right of other creditors to a ratable divi- 
dend of the funds arising from the assets of such cor- 
poration.— Marr v. Bank of West Tenn., 4 Caldwell, p. 471, 
and cases therein cited; 2 Story’s Eq. Jur. § 1252; Wood 
v. Dummer, 3 Mason’s R. 308; Gue v. Tide Water Canal 
Company, 24 How. p. 257; Lightower v. Thornton, 8 Geo. 
Ri. 493. 

But section 50 of the currency act has provided a tri- 
bunal for the express purpose of giving to creditors of such 
associations when they become insolvent, a speedy adjust- 
ment of its affairs, and a ratable dividend of its assets 
among all its creditors, excepting the government, which 
section 47 provides shall have a lien upon all the assets to 
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re-imburse the government the amount expended by it in 
redeeming the notes of such associations. After this lien 
is satisfied, all creditors who have proven their claims ag 
required in the act, or have had them proved by adjudica- 
tion, are to be paid ratably. The effect of the exercise of 
the authority given to the controller was, to give him 
exclusive jurisdiction of the affairs of this association. 
The terms of section 50 preclude any other hypothesis ; 
any interference with this authority, except in the manner 
provided in this act, would be illegal; there would be no 
end to the embarrassment and conflict which would ensue 
from such interference. This tribunal has exclusive juris- 
diction, and to it all parties must resort. As soon as it was 
made manifest that the United States, by the controller 
of its currency, had assumed the administration of the 
assets of this association, the State court should have dis- 
charged the levy of the attachment and given judgment 
on the proof of the plaintiff's claim in the manner indica- 
ted in the act, and analogous to the law respecting judg- 
ments against insolvent estates in this State.—Rev. Code, 
§ 2209. 

This attempted transfer of the property of the associa- 
tion by its sale under venditioni exponas for the purpose of 
the payment of the claim of plaintiff, to the exclusion of 
other creditors, is void. “The 50th and 52d sections of 
the act of Congress of June 3d, 1864, (‘banking act,’) 
apply to legal as well as to voluntary transfers by the 
bank.” “The law will not compel a payment or transfer 
which it prohibits a debtor from making.” 

From the above quoted decision, it will be seen that the 
effect of the currency act is to wind up such associations 
in the same manner as insolvent estates. It seems to be 
the uniform policy of national and State laws, upon bank- 
ruptcy, or the death and insolvency of persons, or corpo- 
rations, to divide the estate or assets of either, ratably 
among the creditors, and for this purpose to dissolve 
attachment liens.—U. 8S. Bankrupt Act, Insolvent Estates, 
Revised Code of Alabama. The Code of Alabama no- 
where says, that the insolvency of an estate shall dissolve 
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attachment liens—See §§ 2062, 2177, 2205, 2206. Yet 
such insolvency has been uniformly held to have that effect. 
Lamar v. Gunter, 39 Ala. p. 326; McKachim v. Reid, 40 
Ala. 410. 

The strongest term used in the Code in reference to the 
distribution of such estates is, ratable payment, (§ 2206) ; 
the language of the Currency Act is, ratable dividend. 

3. Section 47 of the currency act provides, that the 
United States shall have a first and paramount lien upon 
all the assets of such associations, to re-imburse the United 
States the amount expended in redeeming the circulating 
notes of such associations. The controller is required 
by section 50, to make full provision for the payment of 
the amount so expended before he makes a ratable divi- - 
dend of the proceeds of the assets ; this provision for such 
payment can only be made by him. If, then, these assets 
can be taken under attachments before they are converted 
into money, the controller will be deprived of the means 
to secure the government the benefit of this paramount 
lien, and this one tribunal created by the law for the 
enforcement of the provisions of this act, will have taken 
from it by the process of a court, one of its most essential 
powers, and the means to perform one of its plainest duties. 
This is the effect of the venditioni exponas ordered by the 
circuit court, and it is insisted that such interference is 
against the spirit and policy, if not letter, of the cur- 
rency act. 

If property, when attached, is subject to a lien bona fide; 
placed upon it by the defendant, that a lien must be 
respected and the attachment postponed to it.—Section 
223, Drake on Attachment, and cases cited. 

And this rule extends to those created by law.— Taylor 
v. The Royal Saxon, 1 Wallace, jr. 311. In the case of 
Peale v. Phipps, 14 Howard’s Rep. p. 375, Taney, C. J., 
Says: 

“In the case of Wiswall v. Simpson’s Lessee, 14 Howard, 
52, the court held that where certain lands were in the 
hands of a receiver, appointed by the chancery court of 
Alabama, in a case pending before it, they could not be 
sold by the marshal upon process of execution issuing out 




















452 KORTY-SIXTH ALABAMA. 
First National Bank of Selma v. Colby. 


of the circuit court of the United States for that district, 
although the judgment upon which the process issued, was 
a lien upon the land, and the execution was laid before the 
receiver obtained actual possession of the property.” 

If a receiver had been wrongfully appointed by reason 
of an alleged refusal of the association to pay its circu- 
lating notes, the association could have applied to the 
nearest United States court, within ten days after receiving 
notice of the appointment of such special agent, and 
enjoined further proceedings in the premises.—§ 50, Cur- 
rency Act. 

A modification of the opinion rendered at this term in this 
cause, is asked to the extent of setting aside the judgment of 
the circuit court, so far as it authorizes the issuance of a 
venditioni exponas. In this event, the appellee will receive 
the whole of his debt, if there be assets, and his satisfac- 
tion by a rateable dividend, if there be a deficit. 
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The application was responded to as follows by— 


PETERS, J.—The application for rehearing in this case 
is overruled, with costs. The plaintiff in the court below, 
who is appellee in this court, was entitled to his judgment 
in the circuit court. The opinion delivered in this case is 
not intended to go beyond this, and settle the rights of the 
parties under the levy of the attachment. If the judg- 
ment below was correct, then the plaintiff’s rights under 
the judgment to have it enforced necessarily followed, 
unless they were defeated by some superior right in favor 
of the defendant, or some third person.—Revised Code, 
§§ 2837, 2838, 2868, 2955; Autrey v. Walters, June term, 
1871. In this case the defendant had no right against the 
plaintiff which was not settled by the verdict. And in 
such a suit no third person will be permitted to intervene 
to defeat the right of the plaintiff to his judgment. This 
question is sufficiently apparent from the authorities cited 
in the opinion in the principal case, without further dis- 
cussion. 
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HART vs. SHORTER & BAKER, Ex’nrs. 


[ACTION ON BILL OF EXCHANGE, | 


1. Bill of exchange; how may be drawn.—A bill of exchange may be drawn 
payable to the order of the maker and indorsed by him to a third per- 
son; the indorsee may sue the acceptor as if he were the payee. 

2, Same; to whom may be transferred.—Such a bill of exchange may be 
transferred by indorsement to an administrator or executor in this 


State. 
3. Same; indorsee may sue in his own name.—And under our statutes such 


indorsee may sue thereon in his own name as the owner.—Rey. Code, 


§§ 1838, 2525. 


AppEAL from Circuit Court of Barbour. 
Tried before Hon. J. McCaLtes Winey. 


The facts are sufficiently stated in the opinion. 


J. L. Puan, for appellant. 
Sorter & McKuenoy, contra. 


(No briefs came into the hands of the Reporter.) 


PETERS, J.—This is an action of debt founded on a 
bill of exchange. The complaint is in the following words: 
“John Gill Shorter and Alpheus Baker, Ex’rs, plaintiffs, 

vs. Henry C. Hart, defendant, 

“The plaintiffs, as the executors of the last will and tes- 
tament of Milton A. Browder, deceased, claim of the de- 
fendant two thousand, seven hundred and forty-four 25-100 
dollars, besides due on a 
bill of exchange, which was drawn by one Thomas H. B. 
Rivers, on the fifth day of September, A. D. 1862, for the 
said sum upon Clark & Hart, a firm composed of one John 
W. Clark and the defendant, and of which firm the defend- 
ant is surviving partner. The said bill was accepted by 
the said Clark & Hart, and was payable to drawer’s own 
order on the first day of January, A. D. 1863, which said 
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bill, before maturity, was indorsed to the plaintiffs, and, 
with interest, is still due and unpaid.” 

On this complaint the following judgment was rendered 
on the 27th day of May, 1868, in favor of the plaintiffs, 
that is to say: 

“Came the parties by their attorneys, and issue being 
joined on the plea of general issue, then came a jury of 
good and lawful men, to-wit, John C. McKachen, foreman, 
and eleven others, who, on their oaths, say they find the 
issue for the plaintiffs, and assess their damage at three 
thousand, nine hundred and thirty-four 15-100 dollars ; it 
is thereupon considered by the court, that the plaintiffs re- 
cover of the defendant the damages so assessed, and also 
the costs in this behalf expended, for which let execution 
issue.” 

From this judgment the defendant in the court below 
brings the case to this court by appeal. And he now as- 
signs as error—lIst. “That the complaint is by executors 
upon a bill of exchange payable to the drawer’s own order, 
and indorsed by the drawer and payee to the complainants 
as executors, and that by such indorsement no legal title 
or other right of action was vested in complainants as ex- 
ecutors.” 2d. “ Also, that the complaint shows no right of 
action in complainants against the defendant.” 

The complaint above quoted is in the form prescribed in 
the schedule of forms given in the appendix of the Revised 
Code. Such forms are sufficient.—Revised Code, p. 673. 
Here the complaint shows a sufficient cause of action. 
There was a trial and verdict for the plaintiffs in the court 
below, and there was no objection to the complaint or to 
the right of the plaintiffs to sue upon the contract alleged. 
In such case, the judgment will not be arrested, annulled 
or set aside for matters that might have been previously 
objected to.—Rev. Code, § 2811. A bill of exchange may 
be drawn payable to the order of the drawer, and when in- 
dorsed the indorsee becomes the payee, and he may sue 
the acceptor.—Story on Bills of Exchange, § 35. Such a 

bill of exchange is not illegal, and it may be transferred to 
an executor or administrator by indorsement, and the in- 
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dorsee may sue thereon in his own name. Story on Bills, 
8§ 56,198; Rev. Code, §§ 1838, 2523. I therefore think 
that this action was properly brought, and that the errors 
assigned can not be sustained. 

Let the judgment of the court below be affirmed. 





CURTIS et at. vs. GAINES, Apw’r. 
[ACTION ON PROMISSORY NOTE. ] 


1. Discontinuance ; what operates as ina joint action ona promissory note. 
In a joint action on a promissory note against three parties, if the sum- 
mons is executed on two of the defendants, and returned not found as 
to the third; and, in that posture of the ease, the plaintiff continues 
the cause as to the defendant not found, and takes a judgment against 
the other two, the entire case is thereby discontinued. 

2. Same; how and when may be corrected.—Such a mistake may be cor- 
rected before the adjournment of the court ; but after the end of the 
term, and the final adjournment of the court, the court ceases to have 
any power to correct the error, and a motion by the plaintiff, at a sub- 
sequent term, to set aside the judgment and re-instate the case on the 
docket, should be denied. 

3. Discontinuance ; effect of —A discontinuance puts an end to a case. 
The parties are thereby out of court, and the plaintiff must begin de 
novo. 

4. Erroneous order setting aside final judgment; effect of appearance and 
defense of suit afterwards.—Mere irregularities may be waived by a sub- 
sequent step taken in a cause, but substantial errors will not be. If 
a plaintiff, against the objection of the defendants, improperly obtains 
an order of the court setting aside a final judgment obtained by him at 
a previous term, and re-instating the cause on the docket, the appear- 
ance of the defendants, on a trial afterwards had, will not be a waiver 
of the error. 


APPEAL from Circuit Court of Choctaw. 
Tried before Hon. Luruer R. Smiru. 


The facts are sufficiently stated in the opinion. 
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JosHuA Morss, for appellant. 
Watts & Troy, contra. 


(No briefs came into Reporter’s hands.) 


PECK, C. J.—On the 6th of January, in 1867, the ap- 
pellee, as the administratrix of A. L. Gaines, deceased, 
commenced her suit in the circuit court of Choctaw county, 
against the appellants, E. 8. Curtis, R. A. Burnett and 
Joshua Morse, founded on a promissory note, made by 
defendants to the plaintiff, on the 4th day of January, 1866, 
and payable twelve months after date. with interest, &c. 

The summons was returned on the 4th of January, exe- 
cuted on defendants Curtis and Burnett, and not found as 
to defendant Morse. 

At the March term of said court, 1867, the plaintiff con- 
tinued her suit as to the defendant Morse, upon whom the 
summons was not executed, and took a judgment by de- 
fault against the other two. 

At the September term, 1870, the plaintiff moved the 
court to vacate said judgment against said defendants 
Curtis and Burnett, and to re-instate the cause on the 
docket against said Curtis and Burnett, as well as against 
said Morse, on the ground that said judgment was void, 
the same having been rendered by a judge who was, at 
the time, the plaintiff's uncle. The minute entry shows 
that the defendants Curtis and Burnett appeared by attor- 
ney, and the defendant Morse in his own person, and re- 
sisted said motion. The relationship of the judge, by 
whom the said judgment was rendered, to the plaintiff, 
was admitted. 

The court sustained the motion, vacated and set aside 
the said judgment, and re-instated the cause on the docket 
as to all three of the defendants. To this ruling of the 
court, the defendants excepted. A trial at the same term 
was then had. The bill of exceptions states, that the 
cause being re-instated, the parties proceeded to trial, on 
its merits ; that the defendants Curtis and Burnett pleaded 
a former recovery, to which the plaintiff replied. No plea 
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appears to have been filed by the defendant Morse. The 
minute entry, however, shows that he appeared in person. 
In this condition, the case was submittted to a jury, and 
there was a verdict and judgment for the plaintiff, against 
all the defendants. 

The defendants have appealed to this court, and assign 
for errors—Ist, The judgment of the court at the March 
term, 1°67; 2d, The order and judgment of the circuit 
court, vacating the judgment by default and re-instating 
the cause on the docket, as to all the defendants; and 3d, 
The final judgment against all the defendants. 

1. It is very clear, that the judgment by default against 
the defendants Curtis and Burnett, at the March term, 
1867, in the then state of the case, without a discontin- 
uance as to the defendant Morse, was erroneous. 

In an action on a joint and several promissory note, 
against two or more parties, the plaintiff must recover 
against all or none of the defendants. 

This is the rule at the common law.—1 Ch. Pl. 14 Am. 
from 6 London ed. p. 45. And this is so, even where a de- 
fense personal to one defendant is pleaded, as infancy or 
coverture. The common law rule, however, has been mod- 
ified in this State, so that when a defense, personal to one 
defendant, is pleaded, the plaintiff may enter a nolle pros- 
equi as to such defendant, and proceed to judgment against 
the others.—Jvy v. Gamble, 7 Porter, 545 ; Keeble v. Ford 
and Vining, 5 Ala. 153; Whitaker v. Van Horn, 48 Ala. 255. 
The same practice prevails in New York.—Hartness v. 
Thompson, 51. R. p. 160; and, also, in Massachusetts, 
Woodward v. Newhall, 1 Pick. 500; and in many other 
States.—See note 3, p. 45, 1 Ch. Pl., supra. 

In such a case, where the summons is served on some 
of the defendants, and returned not found as to the others, 
§ 2545 of the Revised Code permits the plaintiff to disecon- 
tinue his suit as to the party or parties upon whom the 
summons is not served, and proceed to judgment against 
those upon whom it has been executed. In the present 
case, the summons was executed upon defendants Curtis 
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and Burnett, and returned not found as to the defendant 
Morse. In this posture of the case, the plaintiff moved 
the court to continue the cause as to the defendant Morse, 
which was done, and took a judgment by default against 
defendants Curtis and Burnett, thus destroying altogether 
the continuity of the action. 

What effect did this have on the plaintiff's suit? Did it 
not operate a discontinuance of the issue, as to all of the 
defendants? We thinkitdid. We have no statute author- 
izing a joint action to be severed, and its unity destroyed 
in this manner. 

Where a suit is against several defendants, on a joint, 
or joint and several cause of action, if the summons is 
served on some, and returned not found as _ to others, the 
above section of the Revised Code permits the plaintiff, at 
his election, to sue out an alias, or discontinuance, as to 
those on whom the summons is not served, and proceed 
against the others ; but we know of no rule of practice, 
either at the common law, or any authorized by statute, 
that will justify the course pursued by the plaintiff in this 
case. The case of Givins v. Robins and Painter, 5 Ala. 676, 
is, in principle, very like the present. In that case, it is 
decided that when an action is commenced against three, 
jointly, continued as to two, and judgment rendered 
against the third, the entire action is discontinued. The 
only difference between that case and this is, in that case 
the summons was executed on all the defendants, and it 
being suggested to the court that two of the defendants 
had applied for the benefit of the bankrupt law, there- 
upon the cause, as to them, was continued, and a 
judgment was rendered against the other defendant. This 
was assigned for error, and the judgment, for this cause, 
was reversed, the court holding, that the entire action was 
discontinued. This difference does not affect the principle, 
but it is applicable, alike, to both cases. 

2. The motion of the plaintiff, at the September term 
of the court, 1870, to vacate the said judgment by default | 
against the defendants Curtis and Burnett, at the’March 
term, 1867, and to re-instate the cause on the docket, as to 
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all the defendants—the defendant Morse, as well as the 
other two—should have been denied. A discontinuance 
puts an end toacause. The parties are, thereby, out of 
court, and the plaintiff must begin de novo.—l Dunlap’s 
Pr. 486 ; 3 Black. Com. 296. Before the close of the term, 
such an error may be corrected, but after the end of the 
term, and the final adjournment of the court, the court 
ceases to have any power over its records, except to correct 
clerical errors, where the record affords matter upon which 
to base such correction.— Van Dyke v. The State, 22 Ala. 
67. Therefore, whether the judgment of the court at the 
March term, 1867, be considered void or voidable, will not 
better the plaintiff’s condition, in either case. The court 
had no power to correct the error, or to relieve the plain- 
tiff from the effects of it, when this application was made. 

Furthermore, the plaintiff suffered the matter to sleep for 
more than two years and a half, after the judgment by de- 
fault was rendered, before she sought to set the same aside; 
and without any continuance or step in the case, or any 
notice taken of it, whatever, until the period limited for 
suing out an appeal had elapsed. This, if there was no 
other reason, should have defeated the plaintiffs motion ; 
consequently, the exception of the defendants to the ruling 
of the court was well taken. The appearance of the de- 
fendants, on the final trial, was no waiver of the errors of 
the court. Mere irregularities may be waived, by taking a 
step ina case, after they are committed, but substantial 








errors are not. 

The judgment of the court below must be reversed ; and, 
as the action in that court has been discontinued, and the 
plaintiff must begin de novo, the cause is not remanded. 
The appellee will pay the costs in this court and in the 
said circuit court. 
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HALL vs. CRESWELL. 


[ACTION BY MARRIED WOMAN IN HER OWN NAME TO RECOVER MONEY LOANED 
BY HER, &c.] 


1. Husband, authority of, as trustee of wife's separate statutory estate ; what 
action of wife can not divest —-A wife cannot divest her husband of his 
authority as her trustee over her separate statutory estate, by contract- 
ing with one to whom she lends money, that the borrower is to pay it 
to her and not to her husband, he not being a party to the agreement. 


APPEAL from Circuit Court of Wilcox. 
Tried before Hon. P. O. Harrer. 


The complaint in this case was as follows : 


“Lydia Creswell » The plaintiff, a married woman, and 

vs. wife of William H. Cresswell, claims 

R. C. Hall. of defendant $91.50, due by account 

for money loaned to him by plaintiff in the year 1860, with 

interest thereon. Plaintiff avers that she is a married 

woman, the wife of William H. Creswell; that she has a 

separate estate secured to her by the statute of Alabama, 

commonly called the married woman’s law, and that the 
money sued for constitutes part of said separate estate.” 

The defendant demurred to the complaint— 

Ist. Because the suit is not brought by next friend. 

2d. Because the complaint does not state that the money 
sued for is part of the corpus of plaintiff’s statutory separ- 
ate estate. 

The court overruled the demurrer, and thereupon defend- 
ant pleaded payment, coverture of plaintiff, and set-off, &e., 
and upon these pleas plaintiff took issue. 

The money was borrowed of plaintiff as alleged in the 
complaint, but the defendant proved that before the suit 
was commenced, he had paid the same to the husband of 
plaintiff. 

It was proved that at the time of the loan, defendant 
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promised to pay the money back to plaintiff herself, and 
that she then informed him that her husband had nothing 
whatever to do with the transaction. 

It was also proved that at the time of the loan, as well as 
at the date of the payment, plaintiff was a married woman 
and the wife of William H. Cresswell and was living with 
him. 

This being the substance of the proof, the court charged 
the jury, “that the husband had no right to receive the 
money due the wife, belorging to her statutory separate 
estate, under the evidence in the case, and that section 2375 
of the Revised Code of Alabama, applied only to property 
to which she might be entitled , but that after the property 
was received, the husband’s right or power to receive mon- 
eys loaned by the wife, was not covered by the statute.” 
The court refused to give a charge asked by defendant, 
asserting the converse of the propositions of law enuncia- 
ted in the charge given, and the defendant duly excepted to 
the charge given and the refusal to give the charge asked. 

There was a verdict and judgment for the plaintiff, and 

hence this appeal. 
_ The errors assigned are— 
Ist. Overruling the demurrer. 
2d. The charge of the court. 


Cocuran & Dawson, for appellant. 
——— McCaskILL, contra. 


(No briefs came into the Reporter’s hands.) 


B. ¥. SAFFOLD, J.—Section 2375 of the Revised Code 
authorizes a husband to receive property coming to his 
wife, or to which she is entitled, and makes his receipt 
therefor a full discharge in law and equity. Section 2372 
vests in him as her trustee her separate statutory estate, 
with the right to manage and control the same without 
accountability to her for the rents, income and _ profits 
thereof. The wife can not, therefore, divest her husband 
of his authority as her trustee over her property by a con- 





Sicha To Metab, a A SEE 


ES BIE PERS Ee a 





ase SS 





462 FORTY-SIXTH ALABAMA. 





Latham ot al. v. Staples. 





tract with one to whom she lends money, that he is to pay 
it back to her and not to her husband, he not being a party 
to the agreement. 

The judgment is reversed and the cause remanded. 





LATHAM et at. vs. STAPLES. 


[BILL IN EQUITY TO ENFORCE VENDOR'S LIEN.] 


1. Vendor's lien, when exists ; how may be enforced.—L., the vendee, being 
indebted to H., the vendor, for the purchase-money of land, the in- 
debtedness constituting a vendor’s lien thereon, J., at the request of 
H., gave his promissory note to S., a creditor of H., for the amount 
due by H., and received a corresponding credit from H. for the amount 
of the note given S., all the parties agreeing at the time that the note 
thus given to §. should ¢arry with it a vendor’s lien to the amount of 
the note,—J/eld, that S. might enforce a vendor's lien on the land by 
bill in equity against L., and that H. was a proper party defendant to 
the bill. 

2. Unsworn answer, denials in; when prevail.—When a cause is heard 
upon the bill and exhibit to the bill, the answer and exhibits to the an- 
swer of one of the defendants, and a decree pro confesso against the 
other defendant, and the complainant has waived the oath of the de- 
fendants to the answers, and there is no testimony taken by eny of the 
parties, and the answer submitted on the hearing is a responsive de- 
nial of all the grounds of equity alleged in the bill, such an answer 
must prevail against the bill. 

Unsworn answer, effect of ; what required to overturn,—An unsworn an- 
swer does not lose all force as evidence in a cause where it is responsive 
to the bill. It only changes the rule that requires the testimony of 
two witnesses, or one witness and strong corroborating circumstances, 
to overturn it. A mere preponderance of evidence is sufilcient for 
that purpose.—Rev. Code, § 3352. 


Sad 


4, Final decree on reversal, when will not be rendered by supreme court.—A 


decree will not be rendered here, when it is possible that a different result 
more favorable to justice, might be obtained by remanding the cause, 


APPEAL from Chancery Court of Calhoun. 
Heard before Hon. B. B. McCraw. 
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On the 24th of September, 1864, Staples filed his bill 
against Latham and Hollingsworth, alleging that Latham 
bought a tract of land, lying in this State, from Hollings- 
worth, in the year 1865, for the sum of about seventeen 
hundred dollars, and that, to secure the payment of this 
sum, he executed his written obligation for that amount, 
payable to Hollingsworth ; that after this sale, Hollings- 
worth became indebted to Staples by promissory note in 
the sum of $300. On this last named note there was a 
payment of forty dollars, which left a balance of $260 due 
from Hollingsworth to Staples; that afterwards, Staples, 
Hollingsworth and Latham met together, and entered into 
an agreement that Latham should give his note to Staples 
for the amount that was due from Hollingsworth to Sta- 
ples, and have a credit for the same on the note to Hol- 
lingsworth for the purchase-money of the land; that in 
conformity with this agreement, Latham executed and de- 
livered his note to Staples for $260, and received a credit 
for the same on the note to Hollingsworth for the pur- 
ghase-money of the land, and Hollingsworth was dis- 
charged from his liability to Staples; that the note for 
$260, thus given by Latham to Staples, was a transfer of 
so much of the claim for the purchase-money of said 
lands as the amount of said $260, and that this transfer 
carried with it, by agreement of the parties, the vendor’s 
lien on the land sold by Hollingsworth to Latham to 
the amount of the note to Staples. The bill is filed to en- 
force this lien in favor of the complainant, Staples. There 
was a demurrer by Latham to the bill for want of equity 
and misjoinder of parties. This was overruled. Latham 
then answered without oath, his answer on oath having 
been waived, and flatly denied, from personal knowledge, 
all grounds for the equitable lien set out in the complain- 
ant’s bill. Hollingsworth failed to answer, and a decree 

pro confesso, on publication, was taken as to him. The 
cause was heard upon the bill and exhibit, the answer of 
Latham and exhibits, and the decree pro confesso against 
Hollingsworth. There was no testimony taken by any of 
the parties. The chancellor decreed that the complainant 
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Staples was entitled to a vendor’s lien on the lands sold 
by Hollingsworth to Latham, and mentioned in the bill, to 
the extent of the note for $260, and decreed that the lien 
to this extent be enforced by sale. 

From this decree Latham brings the case by appeal to 
this court, and here assigns the proceedings in the court 
below for error. 


Waker & Murpaey, for appellant.—The equity of the 
bill (if it contains any,) obviously depends upon the alle- 
gation that Latham gave his note to Staples, accepting a 
credit pro tanto upon his debt for the purchase-money of 
land to Hollingsworth, and that there was thus transferred 
to Staples, the complainant, a part of the debt of Hol- 
lingsworth for the purchase of the land, with an agreement 
for the continuance of the lien. 

Now, all the allegations of the bill on this subject are 
positively denied. There was no proof sustaining the bill, 
and of course the complainant was not entitled to a de- 
cree. ‘ 
The vendor's lien would have been lost by the discharge 
of Latham pro tanto from liability to Hollingsworth, and 
the giving of a new note to Staples. —Brad/ford v. Harper, 
25 Ala. 337 ; Hall v. Click, 6 Ala. 363. 

The averment that there was an agreement for the con- 
tinuance of the lien in favor of Staples is denied, but if 
proved it would have been of no avail, unless in writing. 


TavL BrapForD, contra. 


PETERS, J.—There can be no doubt vow, that in this 
State, a promissory note given for the purchase-money of 
land is secured by a vendor’s equitable lien upon the land 
sold, unless, in the contract of sale, this lien has been re- 
leased. This lien attaches to the debt, and is transferablo 
with the note for the purchase-money; though, at the 
same time, it may be released when the note is assigned 
without recourse, or when the debt itself is changed with- 
out intention to preserye the lien.—Conner v. Banks, 
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18 Ala. 42; Kelly v. Payne, 18 Ala. 371; Brooks v. Woods, 
40 Ala. 588; White v. Stover et al., 10 Ala. 441; Haley v. 
Bennett, 5 Port. 452 ; Hall’s Ea’ rs v. Click et al., 5 Ala. 363 ; 
Day v. Preskett, 40 Ala. 624; Griggsby v. Hair, 25 Ala. 
327; Bradford v. Harper, 25 Ala. 337; Newsome et al. v. 
Collins, 43 Ala. 656; 4 Kent, 150, e¢ seg. The transfer of 
the note thus made for such purchase-money on a sale of 
land may be by parol. It is not a transaction that is af- 
fected by the statute of frauds. It is the debt that is 
parted with, and not the land; and the debt carries along 
with it all its incidents, if there be no stipulation to the 
contrary. —40 Ala. 624, 628, supra. But here the bill al- 
leges that a portion of the debt for the purchase-money 
was transferred, and that the lien allowed by law for its 
security was likewise expressly transferred with it, by 
agreement of all the parties interested in it. In such case, 
all the owners of the debt entitled to participate in the 
fruits of the lien should be made parties to the suit to en- 
force the lien.—25 Ala. 327, supra. The demurrer was 
therefore properly overruled. 

The cause in the court below was heard on bill and an- 
swer, without testimony, but the complainant waived the 
oath of the defendant to the answer. In such case, the 
answer, when it contradicts the allegations of the bill, is 
a mere pleading, and it is still required that the allegations 
of the bill shall be sustained by some proof sufficient to 
overturn the contradictions of the answer; but the force 
of this proof may be simply that of a preponderance of 
the evidence in favor of the complainant, without demand- 
ing, as in case of a sworn answer, two witnesses, or one 
witness with strong corroborating circumstances, to out- 
weigh the denials of the answer. The Code changes the 
former rule.—Rev. Code, § 3352; Stale Bk v. Edwards et 
al., 20 Ala. 512; Mosser v. Mosser, 29 Ala. 313; Paulding v. 
Watson & Eidson, 21 Ala. 279; Greenl. Ev. pp. 8,9. The 
allegations of the bill which support the equity of the 
complainant’s case are directly and fully contradicted by 
the denials of the answer, made upon the personal knowl- 
edge of the defendant, and there is no evidence sufficient 
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to support the bill. In such case, the denials of the an- 
swer must prevail. 

For the foregoing reasons the decree of the court below 
must be reversed. And although this court is clothed with 
the power to render such judgment here as the court below 
should have rendered, yet, as the cause might thus be dis- 
posed of on a mere suggestion in the pleadings, for which 
no one but the pleader who drew up the unsworn answer 
would be responsible, and the complainant is entitled to 
support his bill by his own testimony, which may not be 
contradicted by the defendant, the cause will be remanded 
for final disposition in the court below, where the ends of 
justice may be more certainly and more fully attained.—Re- 
vised Code, §§ 3502, 2704. 

Let the decree of the court below be reversed, and the 
cause remanded. The appellee, Staples, will pay the costs 
of this appeal in this court and in the court below. 





HIGHTOWER er vx. vs. MOORE. 


[APPLICATION FOR REMOVAL OF ADMINISTRATOR. ] 


1. Failure to make settlement ; when not good ground for removal of admin- 
istrator.—An administrator ought not to be removed for merely failing 
to make regular settlements, when no damage to the estate is shown, 
and he has not been required to do so, by either the court or those in- 
terested. 

2. Receipt of Confederate currency by administrator ; when no ground of 
removal.—It is no ground for removing an administrator now, that in 
1864 he received Confederate currency in payment for property of the 
estate sold by him. 


ApprAL from Probate Court of Russell. 
Tried before Hon. T. L. Appiesy. : 


Tuis was an appeal by Hightower and wife from the or- 
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der of the probate court dismissing their petition filed on 
the 10th day of July, 1869, for the removal of appellee as 
administrator of the estate of Matthew Matthews, deceased, 
Hightower’s wife being an heir of said decedent. 

The grounds alleged are— 

1st. That the administrator has not made any settlement 
since Décember, 1865. 

2d. That he has failed to make settlements. 

3d. That he had sold property of the estate and taken 
Confederate money in payment therefor. 

On the hearing of the application, the appellee introduced 
in evidence all the records of the probate court in relation 
to his administration of said estate. From these records 
it appears that appellee was appointed administrator in 
April, 1564. The slaves belonging to the estate were dis- 
tributed among the distributees in September, 1864. In 
the same year an order was made, on the application of 
the administrator, for the sale of certain personal property 
of the estate, and also certain real estate, for the purpose 
of a division, &c. On the 9th of December, 1864, he re- 
ported the sale, &c., to the probate court, and on the 15th 
of the same month the court set aside the sale, so far as 
part of the real estate was concerned, and directed another 
sale. Both the land and personal property were sold for 
(onfederate currency. On the 9th of January, 1865, the 
administrator made another sale, and reported the same to 
the court. This sale, with the exception of small portions 
of the real estate, was confirmed, &c., and as to said land, 
a re-sale was ordered. 

Appellee’s having filed his accounts and vouchers for an 
annual settlement, the same were passed and allowed, at 
the February term, 1865, and decrees rendered against him 
in favor of the respective distributees. These decrees the 
administrator satisfied. 

In December, 1865, appellee filed his accounts and vouch- 
ers for a final settlement and a day was set to hear the 
same, but the record is silent as to what was done in the 
matter. At the May term, 1866, it appears that the court 
passed and allowed the accounts and vouchers filed by the 
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administrator for an annual settlement, and it appeared that 
the estate was indebted to the administrator in a small 
amount. 

It also appears that on the 30th day of January, 1865, 
the administrator re-sold certain lands of the estate under 
the order heretofore referred to, and filed his report of the 
sale. This sale seems to have been confirmed in February, 
1865, although the record does not set forth the order ; for 
in March, 1866, certain distributees petitioned the court 
for “a new trial of the order heretofore granted confirmirtg 
the sale,” &c., at the February term, 1865. At the August 
term, 1866, the court being “fully satisfied that the admin- 
istrator acted in good faith, and that the land did not sell 
for an amount disproportionate to its value,” dismissed the 
petition, &e. 

No citation was ever issued to the administrator requic- 
ing him to file his accounts, &c., for settlement. 

It was admitted that the administrator had made no set- 
tlement of the estate in three years and a half. It was 
also admitted that the administrator would swear, if pres- 
ent, that he had regularly complied with the requirements 
of the law and the court, and that he would have made 
annual settlement each year, if he had not been excused by 
the court in consequence of an application to compel him to 
give a new bond, &c. The records, however, did not show 
any order excusing him, and the probate judge’s statement 
being taken as evidence, by consent, he stated that he had 
never excused the administrator from making settlement. 

This was substantially all the evidence on the hearing. 
Upon it the court dismissed the petition. 


G. D. & G. W. Hooper, for appellant. 
WILSON WILLIAMS, contra, 


(No briefs came into Reporter’s hands. ) 


B. F. SAFFOLD, J.—The appellants petitioned the 
probate court for the removal of the appellee from the ad- 
ministration of the estate of Matthew Matthews, deceased. 
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They alleged, as grounds of removal—l|st. That he had 
not made any settlement since December, 1865. 2d. That 
he had failed to make settlements. 3d. That he had sold 
property of the estate and taken Confederate currency in 
payment. On the hearing, the court dismissed the appli- 
cation. 

The last cause of removal alleged by the petition in 1869 
can not be regarded as sufficient, inasmuch as the acts 
complained of were done four years before, and can not be 
repeated. esides, the time when they were done, and the 
attendant circumstances, do not admit of the inference that 
the administrator was inefficient or disposed to waste the 
property. 

There appears to have been a settlement of the estate in 
1865, at which decrees were rendered in favor of the dis- 
tributees against the administrator, and were satisfied by 
him. The estate seems to have been fully administered, 
though perhaps not entirely distributed. ‘lhe administra- 
tor has been negligent about making his settlements, but 
there has not been much to do since his last settlement, 
and he has not been required to make settlements by either 
the court or the distributees. The record shows that in 
December, 1865, he filed his accounts for a final settlement, 
and that a day was appointed to hear it, but it does not 
show what was done in the matter. 

The statement of what the administrator would swear, if 
present, admitted as evidence by counsel, tended to prove 
a reason why he had not made regular settlements, but it 
was contradicted by the evidence of the probate judge him- 
self, and of course had no influence in his decree. 

We do not think sufficient ground for the removal was 
shown. 

The decree is affirmed. 
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HUDSPETH et at. vs. THOMASON. 


[BILL IN EQUITY TO ENFORCE VENDOR’S LIEN AND TO REFORM DEED OF CoN- 
VEYANCE, A&C. ] 


1. Chancery ; when has jurisdiction to reform deeds, &c., to require execu- 
tion of deeds in place of those destroyed.—A court of chancery has ample 
jurisdiction to reform deeds and other written instruments, on the 
ground of mistake, even upon parol evidence, where no statutory pro- 
vision intervenes to prevent it ; and where a conveyance of lands has 
been accidentally lost or destroyed, so that the purchaser is, thereby, 
unable to show a good title, the vendor may be required to make the 
purchaser another deed. 

2. Bill to correct misdescription of deed; what no defense to.—On a bill, by 
a vendee to correct a mistake in the description of the land bought, it is 
no defense that the vendor was paid in Confederate treasury notes, if 
voluntarily received by him, where the vendee is chargeable with no 
deceit or fraud on his part, 

3. Same; when the same bill may join one defendant to have a deed reformed 
and with another against whom vendor's lien is sought to be enforced.—It A 
buy lands of B, and pay for them, and receive B’s deed for the same, in 
which, by the inadvertence and mistake of B, the lands are misde- 
scribed, and after A’s purchase, and before the mistake is diseovered A 
sells the same lands to C, the brother of B, who pays halt of the pur- 
chase-money, and gives his promissory note for the remainder, and takes 
A’s bond for titles ; if after the mistake is discovered, B refuses to cor- 
rect the mistake, and he and C combine and confederate together, to 
prevent the correction of the mistake, and, also, to avoid the payment 
of the remainder of the purchase-money, onthe part of C, A_ may join 
both in a bill to correct the mistake, and to set up and enforce his lien 
on the lands, for the unpaid purchase-money. 

4, Same; when not error to treat cross-bill as waived.—On such a bill, if 
the defendants make their answers a cross-bill, but take no steps to ob- 
tain an answer to their cross-bill, and go to a hearing on the original 
bill, answers, and cross-bill and exhibits, the chancellor may dismiss the 
cross-bill, or treat the same as waived on the part of the detendants, 
and proceed to decree the relief prayed in the original bill, if the 
admissions in the answers will authorize it. 


APPEAL from Chancery Court of Barbour and Henry. 
Heard before Hon. B. &. McCraw. 


The appellee, Thomason, who was a non-resident and 
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complainant in the court below, filed his bill against R. T. 
and Joel A. Hudspeth, the appellants, seeking to enforce a 
vendor’s lien on six hundred and thirty acres of land men- 
tioned in the bill, and to have corrected certain misdescrip- 
tions in the deed therefor, which had been executed to him 
by R. T. Hudspeth, and prayed for general relief, &e. 

It appears from the bill and answers that appellee, in 
1863, through his agent, one Edwards, purchased the lands 
mentioned from R. T. Hudspeth, paid him the whole price 
therefor in Confederate currency, and received a warranty 
deed therefor from said Hudspeth and wife at the time of 
the sale. This deed was destroyed by Sherman’s army in 
passing through Georgia in 1864. There is nothing in the 
proof to show who was in the possession of the land from 
the date of the sale up to the year 1865, except the denial 
of R. T. Hudspeth that he had ever surrendered his pos- 
session. 

The bill charges, that in the year 186) R. T. Hudspeth 
rented the lands of appellee, through Edwards, his agent, 
and acknowledged at the time that the land belonged to 
appellee, and paid rent therefor ; that, in 1866, complain- 
ant sold the lands to Joel A., a brother of R. T. Hudspeth, 
who was then living on the land, gave said Joel A. a bond 
for titles, received from him $1500 in cash and his promis- 
sory note for a like amount, for the remainder of the pur- 
chase-money, and appellee then put him in possession, &e. ; 
that, after this, by some collusion and fraud, said Joel A. 
put R. T. Hudspeth in possession of the land, who now 
claims title thereto in himself; that both defendants deny 
complainant’s rights in the premises, and said Joel A. 
refuses to pay the remainder of the purchase-money, 
although long since due. 

All the parties, at the time of the transactions men- 
tioned in the bill, were of full age and acting in their own 
right. 

R. T. Hudspeth, in his answer, admits the sale as alleged ; 
that both parties assented to the sale of the same land, 
(being that described iu the bill,) and that in making the 
deed he “intended to put in the right numbers,” but 
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alleges, that by inadvertence and mistake, he drew up the 
deed so that it conveyed only eighty acres of the six hun- 
dred and thirty sold ; that, as to the remainder of the land 
meutioned in the bill, “there was no writing signed by the 
parties to be bound thereby, or by any one authorized to 
bind them, or either of them, containing said contract of 
purchase or any part thereof ;” that the sale of the lands, 
except the eighty acres, was wholly verbal and in parol, 
and supported only by a payment of Confederate money. 
He admits, that after the sale, and until he became aware 
of the mistake, that he considered the land as belonging 
to complainant; that after this, discovering the mistake, 
“ knowing that the price paid was grossly inadequate and 
paid in an illegal currency, he determined to avail himself 
of all the legal advantages given him by law under the 
facts, and that he refused to recognize complainant’s rights 
in the premises.” He also denies that he ever surrendered 
possession of the lands to complainant, or lost dominion of 
the land, unless “by reason of his considering it to belong 
to complainant,” and holding under these circumstances, 
when he was ignorant of the mistake in the deed, and, 
therefore, believed that the legal title to the land was in 
complainant. The answer no where states when the dis- 
covery of the mistake was made, and denies that Joel A. 
was ever, legally, in possession of said lands, and alleges 
that what was charged as a payment of rent was money 
paid by respondent to said Edwards for his trouble in 
bringing about the sale between complainant and respond- 
ent, and not as rent. Joel A. Hudspeth, in his answer, 
alleges that at the time of the sale complainant had the 
legal title to only eighty acres of the land, and could not 
make title to the remainder; that for this reason the real 
consideration of the sale to him has failed ; that this defect 
of title was not discovered by him until after the sale, and 
that when he discovered this, and “became aware that his 
brother and correspondent had received only a trifling sum 
in an illegal consideration for the sale of the lands, he 
determined to render no assistance to complainant in con- 
summating his speculation, and agreed with co-defendant 
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that the facts, as set forth in their respective answers, be 
submitted to the chancellor for such decree as equity 
demanded.” He also denies that complainant was ever in 
possession of the land, unless the facts stated in the answer 
of his co-defendant amount to possession, but admits that 
the $1500 note is still due. 

In both answers, which were sworn to, all collusion, com- 
bination and fraud are denied, and each prays that their 
respective answers be taken as cross-bills ; that complain- 
ant be made a party defendant thereto by publication, and 
required to answer the several allegations thereof without 
oath, and that the chancellor will grant them, respectively, 
“such relief upon the facts set up,” in their answers, “as 
to equity seems meet.” In both answers respondents offer 
to allow complainant a rebate to the amount of the value 
of the Confederate money paid for the land to R. T. Huds- 
peth, upon the repayment by complainant of the $1500 
received by him from Joel A. Hudspeth. 

The bill was filed in March, and the answers in April, 
1869. Up to the May term, when the cause was heard, 
nothing was done towards making complainant a party by 
publication or otherwise; no answers had been filed by 
complainant, and no decree pro confesso had been taken 
against him. 

The cause was heard upon the original bill, and the 
answers, and, on the hearing, the chancellor dismissed 
the answers as cross-bills, and decreed that complain- 
ant was entitled to the relief prayed; that the note 
of A. J. Hudspeth was a lien on the lands mentioned 
in the bill, for the unpaid purchase-money, and that the 
land be sold for the payment of the same, &c.; that all 
title of R. T. Hudspeth, to the lands mentioned in the bill, 
be divested out of him and invested in complainant, and 
that said Hudspeth execute a valid and correct deed to 
complainant of the lands mentioned in the bill, within ten 
days, &e. 

The defendants appeal, and here assign as error the dis- 
missal of the answers as cross-bills, and the decree ren- 
dered by the chancellor. 

81 





474 FORTY-SIXTH ALABAMA. 





Hudspeth et al. v. Thomason. 





Pucu & Baker, for appellants. 
W. C. Oates, and Warts & Troy, contra. 


PECK, C. J.—This case originated in the chancery court 
of Henry county, by a bill filed by the appellee as plaintiff, 
against the appellants as defendants. The objects of the 
bill were—1st. To reform a deed of conveyance of certain 
lands sold by the defendant, R. T. Hudspeth, to the plaintiff, 
and correct a mistake in the description of the land as set 
forth in said deed ; and 2d. To set up and enforce a vendor's 
lien on the same land, which were afterwards, and before 
the discovery of the mistake, sold by plaintiff to the defend- 
ant, A. J. Hudspeth, the brother of said R. T. Hudspeth. 

There can be no doubt that a court of chancery has 
ample jurisdiction to reform and correct mistakes in deeds 
and other written instruments, even upon parol evidence, 
where no statutory provision intervenes to prevent it.— 
Adams’ Eq. 168-9, ma. note 1; and, if a conveyance to a 
purchaser has been accidentally lost or destroyed, so that 
the purchaser, thereby, is unable to show a good title, the 
vendor may be compelled to make another deed of convey- 
ance.—Adams’ Kq. 167, ma. note a., and Willard’s Eq. 300-1. 

On these authorities it was competent for the chancellor 
to correct the mistake in the description of the land, in the 
deed of the defendant, R. T. Hudspeth, to the plaintiff, and 
the deed being lost, or destroyed, it was not improper to 
require him to execute another deed containing a correct 
description of the land sold by him to the plaintiff. 

The mistake was fully admitted in his answer, and that 
is sufficient to sustain the chancellor’s decree. 

The objection made by him, in his answer, to reforming 
the said deed and correcting the mistake, is without force. 
The fact that the land was paid for in Confederate money 
or treasury notes, did not affect the validity of the sale.— 
Ponder et al. v. Scott, 44, 241. No deceit or fraud on the 
part of the plaintiff or his agent, by whom the purchase 
was made, is pretended. The purchase was made in good 
faith, and the vendor voluntarily received his price, all he 
asked for his land, in Confederate money, and made a deed 
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that he believed, at the time, described the land correctly ; 
but, as he admits in his answer, by his own inadvertence 
and mistake only described correctly a small part of the 
land ; therefore, it is but the plainest equity and justice to 
require him to correct his own mistake. 

2. The chancellor decided correctly in holding that the 
plaintiff had a lien on the same lands for the unpaid pur- 
chase-money due to him, on the sale made to the defend- 
ant, A. J. Hudspeth, before the mistake in the plaintiff’s 
deed was discovered. Said defendant admits the purchase, 
and the note given by him to the plaintiff, made an exhibit 
to the bill, and that the same, with the exception of the 
credit entered upon it, is due and unpaid. The decree 
properly declared the said note a lien upon the said lands, 
and required the same to be paid within the time specified, 
or that the lands should be sold by the register. 

There was no objection made in the chancery court to 
the frame of the bill, or in the manner of its verification. 

The bill charges a combination between the defendants, 
and although there is a seeming denial on their part, yet 
no one can read their answers without clearly seeing that 
said defendants were acting in concert and with a common 
design—Ist. To defeat the correction of the mistake in the 
plaintiff's deed; and 2d. To avoid the payment of A. J. 
Hudspeth’s note, and pave the way to recover back the 
fifteen hundred dollars already paid to the plaintiff. They 
were, therefore, properly made joint defendants to the bill 
of complaint. 

There was no error in dismissing the cross-bills ; no step 
was taken to make the plaintiff a party to them, by publi- 
cation or otherwise ; no answer was in fact filed, nor were 
said cross-bills taken as confessed. 

They might, for these reasons, be either dismissed, or 
treated as waived by the defendants. After a careful ex- 
amination, no reversible error is discovered in the decree 
of the chancellor, and the same is affirmed at the appellant’s 


costs, 
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AUTRY vs. WALTERS, Apw’r. 


[REAL ACTION IN THE NATURE OF EJECTMENT. ] 


1. Attachment; when lands as well as personal properly, may be sold either 
by a vendilioni exponas or fieri facias.—Lands levied upon by attachment, 
after judgment for the plaintiff may, as well as personal goods so levied 
on, be sold at the election of the plaintiff, by either a rendttioni exponas 
or the ordinary writ of fieri facias. 


AppEAL from the Circuit Court of Fayette. 
Tried before Hon. W. S. Mupp. 


This was a real action in nature of ejectment, under the 
Code, for the recovery of land, brought by appellee against 
the appellant. The land in question formerly belonged to 
Rowena McGinnis, and both parties derived title through 
her. 

The appellee, against the objection of appellant, was 
allowed to prove that on the 8th of January, 1866, an orig- 
inal attachment was duly and regularly issued out of the 
circuit court of the county, at the suit of John King against 
said McGinnis, aud duly and regularly levied and endorsed 
and returned ; and that the original papers had been stolen 
from the court-house. The appellee was then allowed to 
offer in evidence, against the objection of the appellant, the 
return on said attachment, whieh was as follows: 

“Received in office, 8th of January, 1566. 

T. D. Eynts, Sh’ff. 


“For want of goods or chattles, I levy this attachment 
on the following lands, [describing those sued for in the > 
present action,] asthe property of Rowena McGinnis; this 
8th day of January, 1866. T. D. Ennis, Shift.” 

The appellee then proved from the records of the circuit 
court, that the plaintiff in the attachment suit duly recoy- 
ered judgment against said McGinnis, and that upon this 
judgment a venditioni exponas was duly issued on the 19th 
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of April, 1868, commanding the sheriff to expose for sale 
the lands levied on to satisfy said judgment ; that in accord- 
ance with this order, the sheriff duly advertised said lands 
and sold the same according to law; that at this sale 
appellee became the purchaser and received the sheriff’s 
deed to the lands on the 5th of July, 1869. The deed and 
all the proceedings, anterior thereto, were in due form, and 
no objection was taken to them on account of form, but 
the defendant objected to their admission as evidence on 
the ground that the deed, &c., were illegal evidence. The 
court overruled the objection and permitted the deed, &c., 
to go to the jury as evidence and defendant excepted. 

The defendant claimed under a deed from said McGinnis, 
dated 27th March, 1866, whereby, in consideration of $1000, 
she conveyed the lands in controversy to defendant. 
This deed had been “duly recorded.” 

The jury found a verdict in favor of the plaintiff (appel- 
lee), and hence this appeal. 

Among other errors assigned is the admission of the 
sheriff’s deed, &c., as shown in the bill of exceptions. 


Ww. R. Smiru, for appellant. 


E. P. Jones and A. J. WALKER, contra.—We have been 
able to find only one section of the Revised Code di- 
rectly authorizing the issue of writs of venditiont exponas 
which applies to “goods” levied on by virtue of a fieri facias, 
and remaining unsold. But the power to issue an order of 
sale, or venditioni exponas to make the attachment, and judg- 
ment in pursuance of it effective, is deducible from several 
sectionsof theCode. 1. Attachments may be levied on real 
estate.—Revised Code, § 2943. 2. The levy of au attach- 
ment creates a lien from the levy.—Revised Code, § 2955. 
3. Perishable property may be sold by order of court 
before judgment, and under some circumstances by sheriff 
without an order.—Rev. Code, §§ 2956, 2957. 4th. The 
sheriff is allowed fees for selling property attached, the 
same as for selling on /fieri facias, thus implying that prop- 
erty attached may be sold otherwise than under a /fieri 
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Jacias.—Rev. Code, § 3518. 5th. The form of the attach- 
ment does not provide that the property attached should 
be held subject to a future writ of jeri facias, but to further 
proceedings to be had “at the court-house”—thus implying 
that the property should be held subject to be rendered.— 
Rev. Code, § 2939. 

A writ of fert facias may be a permissible, but not an 
appropriate, mode of enforcing the specific lien acquired by 
the levy of an attachment. A fieri facias issues against the 
goods and chattels, lands and tenements generally of the 
defendants. Its office is not to enforce a specific lien. 
The condition of property attachment is strictly analagous 
to that of property levied on by virtue of a fieri facias and 
remaining unsold. A venditioni exponas was at common 
law the appropriate remedy in the latter case.—2 Tidds. 
Practice, pp. 1020, 1021, 1068. 

The question as to the right to sell goods attached under 
a venditioni exponas, is settled in this State in the case of 
Gary v. Hines, 8 Ala. 837. When the deeision in Gary v. 
Hines, supra, was made, there was no statute authorizing 
the issue of venditioni exponas to sell property attached, 
any more than there is now.—Clay’s Digest, 62,§ 35. This 
section expressly gives a jfieri facias. Nevertheless, the 
supreme court held, that a sale might be made under a 
venditioni exponas. This decision is a rule of property. It 
has been generally acted on. It may have been the guide 
in the issue of the venditioni exponas in this case. Such 
decisions should be adhered to. 

The following authorities are decisive of the question in 
this case: Smith ex dem. v. Spencer, 4 Iredell’s Law, 256; 
Farmer’s Bank v. Thomas Wallace, 4 Harrington (Dela- 
ware R.) 370; Carson Low v. Doe ex dem. Huntington 5, 
Smedes & Marshall (Miss.) 111; 5 Howard’s Miss. 548. 





eee 





PECK, C. J.—The only question made on this record is, 
can land levied upon by an attachment, after judgment for 
the plaintiff, be sold under a venditioni exponas ? 

We have no hesitation in answering this question in the 
affirmative. Until the year 1837, lands were not subject 
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to be levied upon by an attachment. By an act of that 
year, (Clay’s Dig. p. 60, § 29,) it is provided that “‘ when- 
ever an original attachment shall be issued for, or upon 
any of the causes now provided by law, it shall be lawful 
to levy the same upon any land belonging to the defend- 
ant in such attachment, by the officer whose duty it may 
be to levy or execute the same, in the same manner that 
attachments are, or may be by law authorized to be levied 
on goods, chattels, or effects.” 

In the case of Gary v. Hines, 8 Ala. 837, it is decided 
that “ where a judgment is obtained in a suit commenced 
by attachment, the plaintiff may, at his election, take out 
a venditiont exponas for the sale of the property attached, 
or he may sue out an ordinary jfiert facias.” 

In that case, it is true, the attachment was levied on 
personal property, and not lands, but the language of the 
court is broad enough to embrace lands so levied upon, as 
well as personal property. 

‘Now, as is often the case, suppose lands and personal 
property be levied upon by the same attachment, after 
judgment, can there be any good reason why both may not 
be sold under the same writ? We are unable to see any. 

If, in such a case, the property levied upon is sufficient 
to satisfy the judgment, so as to render a resort to other 
property unnecessary, the appropriate writ would seem to 
be a venditioni exponas to sell the property on which the 
plaintiff acquired a lien by the levy of his attachment, 
rather than the ordinary jievi facias. 

For these reasons, it seems to us, the court below de- 
cided rightly in overruling the appellant’s objections to the 
admissibility of the venditioni exponas and the sheriff’s 
deed for the lands sold under that writ. 

Let the judgment be affirmed at appellant’s cost. 
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WHITLEY vs. MOSELEY. 


[ACTION ON VERBAL AGREEMENT—PROMISSORY NOTES. ] 


1. Charge te jury ; what erroneous.—W., representing to the wife of M. 
that he had agreed with her husband for the purchase of his land, re- 
ceived from her the possession, and gave her, as part of the considera- 
tion, certain notes of her husband, founded upon valuable considera- 
tion, and the value of the rent of another place to which she removed, 
all of which he procured with Confederate currency. W., repudiating 
the transaction as a sale of his land, but acknowledging the benefit 
that accrued to him by having his notes taken up, adjusted the matter 
with W., by agreeing to pay him a specified sum in Confederate cur- 
rency, less the rent of his own land during W.’s possession of it,—TJ/eld, 
that, in a suit by W. on this agreement, a charge that the jury must find 
for the defendant, was erroneous. 

2. Same; measure of recovery in sueh case.—The measure of recovery in 
such a case is the value, at the time of the contract, the true and legal 
consideration for which the specified sum in Confederate currency was 
agreed to be paid, less the rent due the defendant. 


AppEaL from the Circuit Court of Montgomery. 
Tried before Hon. James Q. SMITH. 


Whitley induced Moseley’s wife, who, as he knew, had no 
authority in the premises, to agree to sell Moseley’s lands 
to him, by informing her that he had made the contract 
with her husband, who was then absent inthe army. Ac- 
cording to Mrs. Moseley’s requirements, Whitley paid for 
the lands, partly with two outstanding notes due by her 
husband to one Brown and to one McDaniel, and the re- 
mainder of the purchase-money in Confederate money, and 
the rent of another place, to which she removed on giving 
Moseley possession of her husband’s lands. This occurred 
in 1864, and shortly after this, in October, 1864, Moseley 
returned home, repudiated the sale, and returned the 
money paid by Whitley, but acknowledging the benefit re- 
ceived by the taking up of his notes, which Whitley had 
bought with Confederate money, agreed to pay Whitley 





~~ nae 2 ee 2 








JUNE TERM, 1871. 481 . 
Whitley v. Moseley. 





7~—_—-___ 





$1437, which was to be reduced by the rent of his place 
while in Whitley’s possession, the amount of the rent to 
be afterwards agreed on between them. For this iadebt- 
edness, Moseley gave Whitley a due bill, which did not 
state what kind of money it was to be paid in, but there was 
proof that it was understood and agreed between the par- 
ties that the due bill was to be discharged by payment of 
Confederate money. 

The complaint contained two counts. The first declared 
upon the two promissory notes made by Moseley in favor 
of Brown and McDaniel, and sets forth specially the pur- 
chase of the land, the delivery of the notes to Moseley, 
Moseley’s refusal to sanction the purchase, or to deliver up 
the notes, and alleges that these notes are now the prop- 
erty of the plaintiff. To this count the court sustained a 
demurrer, but the grounds of the demurrer do not appear 
in the record. 

The second count was based upon the settlement by 
Moseley with Whitley, and specially sets‘forth all the facts 
as above stated. 

This was all the evidence, and the court, at the request 
of the defendant, charged the jury that if they believed 
the evidence, they must find for the defendant. 

The charge given, and sustaining the demurrer to the 
first count of the complaint, are now assigned as error. 


Watts & Troy, for appellant.—1l. The first count in the 
complaint stated a good cause of action, and the demurrer 
ought not to have been sustained. 

If it be said that it shows a parol contract for the sale 
of the land, this was no reason to make the count bad, for 
itis shown that the contract was rescinded, and the defend- 
ant became liable to pay the amount of the notes made by 
himself, received under the rescinded contract, he having 
retained them, and refused to deliver them to plaintiff, who 
is alleged to be the owner thereof. 

2. The charge given by the court, that the plaintiff could 
not recover on the evidence, which is all set out in this bill 
of exceptions, was clearly erroneous. It is presumed that 
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the judge gave it on the supposition that a contract paya- 
ble in Confederate treasury notes could not be enforced, 
But in this the court mistook the law, as is now well settled 
by this court. 

Even if the agreement shown in the bill of exceptions 
to pay the balance, $1437, in Confederate money, was ille- 
gal and void, still the plaintiff was entitled to recover the 
amount of the notes executed by the defendant to McDan- 
iel and Brown, which had become the property of plaintiff, 
and the balance of the rent of the land obtained from 
Goldsmith, and the amount paid Dr. Sale for defendant, 


Rice, SEMPLE & GOLDTHWAITE, contra. 


B. F. SAFFOLD, J.—The grounds of the demurrer 
which was sustained to the first count in the complaint, are 
not stated in the transcript. 

The case made by the bill of exceptions is briefly as fol- 
lows: Whitley, without any authority to do so, represented 
to Moseley’s wife that he had contracted with her husband 
to buy his land at a given price. Under the influence of 
this statement, Mrs. Moseley gave up to him the posses- 
sion of the land, and received from him, as the considera- 
tion, certain notes made by Moseley, in favor of other 
parties, some Confederate money, the value of the rent of 
another place to which she removed, &c. When Moseley, 
who was in the Confederate army at the time of this trans- 
action, returned home. he repudiated the contract entered 
into with his wife. But admitting that he had derived 
benefit from the payment of his debts by Whitley, he made 
a settlement or adjustment of matters between them, by 
which he agreed to pay Whitley an ascertained amount 
of money, in Confederate currency, to be reduced by the 
rent of his own land in Whitley’s possession. 

Upon this contract, made by Moseley after a full under- 
standing of the whole matter, and which seems to be ex- 
plicitly stated in the special count, Whitley is entitled to 
recover the amount he is “legally, justly and equitably 
entitled to receive, according to the contract, by the judg- 
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ment of the court.”—Ord. 21), § 3, Conv. 1865. The meas- 
ure of recovery is the value, at the time of the contract, of 
the true and legal consideration for which the specified 
sum in Confederate currency was agreed to be paid, less 
the rent due to the defendant. In determining this amount, 
the court may be sufficiently guided by the principles de- 
clared in the cases of Herbert & Gessler v. Easton, 43 Ala., 
and Bloch v. McNeil, at the present term. 
The judgment is reversed and the cause remanded. 














VOSS & CO. vs. ROBERTSON, BROWN & CO. 


(TRIAL OF RIGHT OF PROPERTY, &C.] 


1. Agent, authority to sell; what does not authorize.—An authority to an 
agent to sell goods, does not authorize him to pledge them. 

2. Bill of lading ; how far negotiable.—A bill of lading is only quasi ne- 
gotiable, and is not subject to the rule that the owner of negotiable 
paper can not protect himself against a bona fide helder for valuable 
consideration, on the ground that he did not authorize it to be used 
except for some particular purpose. 

3. Liens ; how lost.—Liens at law exist only in cases where the party en- 
titled to them has the possession of the goods. If the possession be 
parted with, the lien is gone after it attaches. 


AppEAL from the Circuit Court of Mobile. 
Tried before Hon. Joun EL.iort. 


On the 18th day of March, 1868, one J. A. Powell, being 
indebted to Robertson, Brown & Co., the appellees, in the 
sum of $370 72-100, they, on that day, sued out an attach- 
ment against him, which was immediately levied upon 
twelve bales of cotton, which were delivered to appellants 
upon making the statutory affidavit that they had a just 
claim thereto, and executing the proper bond, &e. 

Powell having failed to appear at the trial term, judg- 
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ment by default was rendered against him, and trial wag 
had of the right of property in the cotton levied on, under 
the claim filed by the appellants. 

On the trial, there was evidence tending to show that 
Powell was the owner of the cotton levied on and claimed 
by the appellants, who set up title in themselves by reason 
of the transactions hereinafter stated : 

On the 11th day of March, 1868 G. W. Hayes delivered 
to the Selma & Meridian Railroad Company thirteen bales 
of cotton, to be shipped to A. A. Voss & Co., (of which 
the twelve bales of cotton levied on were part,) and took 
the bill of lading therefor in his own name. On the 16th 
day of March, Hayes delivered this bill of lading to A. A. 
Voss & Co., the appellants, grocery merchants in Mobile, 
and who were in the habit of receiving cotton “for sale in 
the usual way,” and thereupon they advanced said Hayes 
on the cotton $1,000, which they borrowed from Murphy 
& Co., to whom the cotton was delivered, to be sold by 
them as usual among cotton factors and commission mer- 
chants. On the same day, Hayes drew a draft on appel- 
lants in favor of one Johnson for whatever balance might 
result from the sale of the cotton, with the understanding 
and agreement that this draft was to be placed to the 
credit of Johnson on an account due by him to Voss & 
Co., and this was to close up the whole of the transaction 
between Hayes and Voss & Co. On the next day, this 
last “ draft was shown to Johnson, who had come to the 
store of said Voss & Co., with said Powell, and Johnson 
remarked that it was all right.” 

In May or June, 1868, the cotton was sold, and the 
amount arising therefrom, after paying the $1,000 advance 
and expenses, was placed to the credit of said Johnson ; 
and before this sale, but some time after the advance was 
made, Powell notified appellants of his claim to the cotton. 

The evidence was conflicting as to whether or no Hayes 
had express authority from Powell to sell the cotton ; but 
the evidence was positive that Voss & Co. had no notice 
whatever but that Hayes was the owner of the cotton, 
until after the $1,000 had been advanced and the draft 
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drawn by Hayes against the cotton for the balance of the 
proceeds in favor of Johnson, and that they made this ad- 
vance bona jide in the way usual among cotton factors and 
merchants, on the faith of said cotton. 

This was in substance all the evidence, and thereupon 
the court charged the jury that “although they might be- 
lieve from the evidence that Powell authorized said Hayes 
to ship and sell his cotton, still this would not authorize 
Hayes to pledge the cotton for his own debt, or for any 
advance made to him, Hayes; that if it was not sold to 
claimants, but left with them to be sold, and although 
claimants may have advanced $1,000 to Hayes for himself, 
still, claimants could not be protected against the plaintiff, 
Powell.” To this charge appellants excepted. 

The appellants then asked the court to charge the jury 
that “if the claimants had a lien on said cotton for such 
advances, and delivered said cotton to Murphy & Co., to 
be held by said Murphy & Co. as their bailees or agents, 
then their lien continued on said cotton in said Murphy & 
Co.’s possession.” This charge the court gave with the 
qualification, that “if the jury should believe from the 
evidence that claimants parted with the possession of said 
cotton, and had no longer any control over it, and the levy 
of the attachment was made before they regained the 
same, said lien was lost, and could not prevail against the 
plaintiff.” To this charge, as qualified, claimants (appel- 
lants) excepted. 

The last charge given by the court, at the instance of 
the plaintiffs, was as follows: “If the jury believe from 
the evidence that Hayes was Powell’s agent, and that he 
had authority to take the advance from Voss & Co., and 
thus created a lien on the cotton in their favor to the 
amount of the $1,000 advance, still, the balance of the 
proceeds of the cotton was subject to plaintiff’s attach- 
ment, subject to the lien of Voss & Co., and the attach- 
ment being levied before the cotton was sold and the pro- 
ceeds placed to the credit of Johnson on authority [of the 
order} drawn by Hayes, said attachment stopped said bal- 
ance in the hands of Voss & Co. as Powell’s property, and 
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the jury must find the balance of the proceeds of such 
cotton, after satisfying the debt due Voss & Co., to be the 
property of Powell, and liable to the satisfaction of the 
debt due by him to plaintiffs.” To this charge the appel- 
lants excepted. 

There was a verdict for the plaintiffs, (the appellees,) 
and hence this appeal. The charges given by the court, 
and the qualification of the charge asked, are now assigned 
for error. 


Wm. Boyes, and Morean, Brace & Tuortneron, for ap- 
pellants. 
R. H. Smrru, contra. 


(No briefs came into Reporter’s hands. ) 


B. F. SAFFOLD, J.—A line of separation between the 
respective rights of a principal, and of a third party, to 
protection against each other on account of the tort of an 
agent, is not easily defined. One who has clothed his 
agent with all the apparent muniments of an absolute 
title, and authorized him to dispose of the property, as 
sole owner, ought rather to suffer than one whom his con- 
duct has enabled his agent to impose on. On the other 
hand, immunity to the third person on account of inno- 
cence of intention merely, would destroy all rights of 
property. One who deals with another respecting prop- 
erty, must be charged with the responsibility of that 
other’s right or authority to dispose of it as he claims 
to do. 

An agent to sell has no authority to pledge the goods of 
his principal, although the property be entrusted to him, 
and the pledgee be ignorant that he is an agent.—Story on 
Agency, §§ 224, 78, 437; Bott v. McCoy & Johnson, 20 Ala. 
578. A bill of lading is rather quasi negotiable than 
actually so, and consequently is not subject to the rule 
that the owner of negotiable paper can not protect himself 
against a bona fide holder for valuable consideration, on 
the ground that he did not authorize it to be used except 




































ch 
he 
he 


3]. 


t, 


ay 
/ 


f 


or KK Free DW ey = be 





JUNE TERM, 1871. 487 


Voss & Co. v. Robertson, Brown & Co. 














for some particular purpose.—Pars. on Cont. p. 600, 601, 
939; 6 East, 17, 538. ¥ 

The charges given by the court are in conformity with 
the above principles. The qualification to the charge asked 
by the claimants asserted a correct proposition. Liens at 
law exist only in cases where the party entitled to them 
has the possession of the goods ; and if he once part with 
the possession after the lien attaches, the lien is gone. 
Lickbarron v. Mason, 6 East, 21-27. It is unnecessary to 
consider the last charge given at the request of the plain- 
tiffs. The verdict was not affected by it. 

The judgment is affirmed. 


[Norr ny Reporrer.—At a subsequent day of the term 
the appellant’s counsel applied for a rehearing, or at least 
a modification of the opinion, and filed in support thereof 
the following argument] : 


The proposition is certainly true, that as between tlie 
principal and the agent, or as between the agent and a 
third person, dealing with the agent with notice of his 
agency, a power to sell will not authorize a pledge. But 
this is not a case arising between the principal and the 
agent, nor is it a case arising between the principal and a 
third party, who has dealt with the agent with notice of the 
agency. Voss & Co. had no notice that Hayes was an agent, 
nor was there any circumstance from which they could infer 
thatfact. The bill of lading was in the name of Hayes; the 
cotton was under his control and in his possession ; every- 
thing went to show that he was the owner of it; and 
Voss & Co. dealt with him as the owner of the cotton. 
Therefore, it is respectfully submitted, that the charge of 
the court below was erroneous. As between Voss & Co., 
and the plaintiffs and Powell, the facts do not show that 
the question of Hayes’ agency could be raised to the preju- 
dice of Voss & Co. and to invalidate a transaction they had 
effected with Hayes in good faith on their part and without 
notice of any agency. ‘As a general rule, he who employs 
an agent shall lose by his fraudulent, negligent or illegal 
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act, rather than an innocent person. It is a universal rule, 
based on principles of policy, propriety and justice, that if 
@, principal puts his agent in a condition to impose on in- 
nocent third persons, by apparently pursuing his authority, 
he shall be bound by his acts.”—Dunning d& Smith v. Rob- 
erts, 35 Barb. p. 463; 33 Barb. pp. 17, 18, and cases there 
cited. The real question in this case, as we respectfully 
submit, is not what power was intended to be given to the 
agent, but what power a third person who dealt with the 
agent had a right to infer he possessed, from his own acts 
and those of his principal.—1 Peters (S. C.) Rep. pp. 444, 
445 ; 8 How. (U. S.) Rep, p. 384; Copeland v. Touchstone, 
16 Ala. pp. 333, 334, and authorities ews cited. 

A factor is an agevt.—1 Bouvier, p. 306. By the bill of 
lading, the cotton was consigned to appellants. The sale 
by Murphy & Co. is the same in principle as if it had been 
made by appellants. It is submitted that the cotton was 
not pledged to appellants, but that the money advanced 
was a sale pro tanto to Voss & Co., and that, as to the ex- 
tent of this amount advanced, Voss & Co. stood in the atti- 
tude of bona fide purchasers. In support of this proposi- 
tion, we particularly refer to the case of Hall v. Hinks etal, 
21 Maryland Reports, pp. 416, 417, and authorities there 
cited. 

A factor, who is nothing but an agent, deals with goods 
entrusted to his principal as if they were his own, and all 
persons to whom he disposes of them may set off or retain 
the amount of the factor’s indebtedness when an action is 
brought for the price, either by the factor or his principal, 
13 Johnson, p. 9; Paley on Agency, 326. 

The effect of a consignment of goods, generally, is to 
vest the property in the consignees.—17 Howard, 107. If 
Powell consented that Hayes should ship said cotton to Mo- 
bile as his own, and in his own name, consigned by bill of 
lading to Voss & Co., and the latter in good faith made ad- 
vances On it to Hayes, then it is submitted that Powell is 
estopped by his own act; and if Powell is estopped, it 
would follow that his creditors would be. 

In Gardner & Sayre v. Allen’s Exrecutors, 6 Ala. p. 187, 
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this court say— Where one purchases goods of a factor, 
under the belief, authorized by the facts of the case, that 
the latter was the real owner, he may set off a debt due him 
from the factor, to an action for the purchase-money, 
brought either by the factor or his principal.”—See, also, 
Story on Agency, § 420, and authorities there cited. 

Upon the hypothesis, warranted by the proof, that Pow- 
ell authorized Hayes to ship the cotton to Voss & Co., and 
take a bill of lading in his own name, then Powell concealed 
hisname. This was a fraud. In such a case, the pur- 
chaser of goods, before they are paid for, may, in anaction 
by the principal, set off a debt due him from the factor, 
upon the ground that the parties by their conduct having 
contracted with him in that character, they can not recover 
against him without allowing the same advantages and 
equities in his defense that he would have had against 
the agent. In these cases it is held that it makes no dif- 
ference whether the sale by the agent is under a del credere 
commission or not.—10 Wendell, p. 495, and the cases there 
cited. 

If the view that we take of this case is correct, then, it 
is respectfully submitted, with great deference, that the case 
of Bott v. McCoy & Johnson, 20 Ala. p. 383, has no appli- 
cation to the real point involved in this case. That case 
only asserts the principle that the factor is not authorized 
to pledge the goods of his principal for his own use. But 
the point we rely upon in this case is that Powell permitted 
Hayes to ship the cotton to Voss & Co., who were named 
in the bill of lading as consignees, upon their paying 
freight, &c., this bill of lading being taken in the name of 
Hayes, thereby enabling Hayes to perpetrate a fraud upon 
Voss & Co., in obtaining from them $1,000 as an advance 
upon said cotton, and dispose of it as his (Hayes’) own 
property, and that by this act Powell is estopped from as- 
serting any claim to the proceeds of said cotton against 
parties who stand in the attitude of purchasers for value, 
in good faith, without notice, and that Powell being 
estopped, his creditors, the appellees, are also estopped. 

32 
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For the same reason we respectfully submit that the prin- 
ciple asserted in I/cCombie v. Davies, 6 Kast, pp. 540, 541, 
can have no controlling influence in thiscase. In McCom- 
bie v. Davies, there were no facts tending to show that 
McCombie, as principal, had conferred any authority upon 
his agent, Coddan, which authorized the latter to pledge 
the tobacco to Davies. Here the proof shows that such 
authority was given by Powell to Hayes to deal with the 
property as his own, and this is shown by the fact that 
Hayes had taken the bill of lading for the cotton in his own 
name. Powell having put it in the power of Hayes to per- 
petrate a fraud upon appellants, in such case the rule ig 
that when one of two innocent persons must suffer by the 
fraud of a third, the loss must fall upon him who is in fault, 
6 Denio, p. 232 ; 4 Denio, 327 ; Story on Sales, § 513. 

Upon the face of the proceeding in the transaction with 
Voss & Co., Hayes was not an agent, but a principal ; there 
was nothing to show that Hayes was not the owner of the 
cotton ; but, on the contrary, every fact and circumstance 
went to show that he was the owner of the cotton, for it 
was shipped in his name in the bill of lading, and he had 
the bill of lading for it. 

On the foregoing grounds your petitioners 8 
pray for a re-hearing in said cause, and, the premises con- 
sidered, that the said judgment rendered at the present 
term of this honorable court may be set aside and vacated, 
or that the same may be modified, so far as the $1,000 ad- 
vanced by Voss & Co. is concerned. 


The following response was made by— 


SAFFOLD, J.—The declaration which the appellant de- 
sires the court to make, is, that the cotton receipt given by 
the Selma aad Meridian Railroad Company to Hayes for 
thirteen bales of cotton, to be carried to Mobile and deliv- 
ered to Voss & Go., as consignees, was such evidence of 
title in Hayes as justified Voss & Co. in dealing with him as 
the owner of the cotton. This could only be so in case 
the cotton receipt was a negotiable instrument. It is not 
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so recognized by the commercial law, and we are not 
authorized to confer upon it that authority. 
A re-hearing is denied. 





PETTY vs, BRITT’S LEGATEES. 


@ APPEAL FROM ORDER OF PROBATE COURT, ANNULLING AND DECLARING VOID 
THE FINAL SETTLEMENT OF AN ADMINISTRATOR. ] 


1. Decree of final settlement; when may be annulled.—The court of pro- 
bate may set aside a judgment or decree made therein on the final set- 
tlement of an administration, where it appears from the record that 
the court acted without jurisdiction of the parties or the subject matter. 

9. Probate court, final settlement in; what necessary when minors are inter- 
ested.—The court of probate can not proceed in the final settlement of 
an administration where the record shows that there are minor dis- 
tributees without appointing a guardian ad litem to represent the 
minors and his acceptance of such appointment, if there is no general 
guardian. 

3. Probate court; decree of, what veid.—A decree of the court of probate 
on the final settlement of an estate by an administrator, when there 
are minors, who are unrepresented by a guardian or guardian ad litem, 
will be set aside as void on motion of the distributees. 


* AppgeaL from the Probate Court of Barbour. 
Tried before Hon. H. C. Russet. 


This was a petition by Enoch Mills, the administrator 
de bonis non, with the will annexed of Matthew Britt, de- 
ceased, in which Virginia Mills, wife of said Enoch Mills, 
by him as her next friend, and Matthew, Sarah, Moses, and 
John Britt, legatees, &c., joined, alleging that the final set- 
tlement of said estate, by Benjamin F. Petty, admin- 
istrator of said estate, made on 3d December, 1866, is null 
and void, and not binding on them, and praying that said 
Petty be required to make a final settlement of his ao- 
counts, &c., and for such other and further relief as to the 
court might seem proper.” 
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The petition alleges that several of petitioners were 
minors at the time of making said final settlement, and 
that although the record of the settlement shows that one 
Macon was appointed guardian ad litem of the minor heirs, 
that no acceptance of said appointment is any where ap- 
parent in said record ; and there was no list of legatees to 
be found attached to said final settlement, showing which 
of the legatees of said estate were minors. 

On the hearing the petitioners proved they were the leg- 
atees, &c., and offered in evidence the orders of the pro- 
bate court, showing the appointment, &c., of said Petty, 
and the record of the final settlement, from which it ap-« 
pears that the allegations of the petition were true. As to 
the allegation that certain of the petitioners were minors, 
the record was wholly silent, except where it referred to 
the appointment of the guardian ad litem. The order of 
final settlement, so far as it refers to the guardian ad litem, 
is as follows: “And it also appearing that Junius M. Ma- 
con has heretofore been duly appointed guardian ad litem 
of the minor heirs of said estate, and no exceptions having 
been made, &c.,” it is ordered that the account be allowed 
as stated, &c. 

It did not appear from these records that notice of said 
settlement had been given for three successive weeks, as 
required by law, but only for three weeks, without specify- 
ing that they were successive weeks. ’ 

The contestant offered to prove that at the time of 
the final settlement the only property belonging to the 
estate was a residence and plantation then occupied by the 
petitioners ; that the administrator de bonis non was the 
husband of Virginia, one of the petitioners and their busi- 
ness agent, and that he occupied the plantation with them 
and managed it; that Mills desired to have the adminis- 
tration of the estate, and that the final settlement made 
by him was the result of. a compromise and agreement be- 
tween Mills and contestant, whereby the latter resigned, 
and the former was appointed ; that of this agreement and 
settlement the petitioners had notice, and this was the rea- 
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son why the names of the legatees were not specifically 
set out, &c. 

On the objection of the petitioner, this evidence was 
rejected by the court and the contestant excepted. It was 
admitted that at the date of the final settlement three of 
the legatees were minors ; that three of them were minors 
when this petition was filed, and one of them was still a 
minor. 

The bill of exceptions states that at this stage of the 
hearing of the petition it was discovered that the appoint- 
ment of Mills, as administrator, was premature, it having 
been made before contestant resigned, and the petition 
was amended by striking out the words “Enoch Mills, as 
administrator de bonis non with the will annexed of Mat- 
thew Britt, deceased,” and the petition then stood in the 
name of Virginia Mills, wife of Enoch Mills, by him as her 
next friend, Matthew, Sarah, Moses, and John Britt, lega- 
tees. The contestant demurred to the amended petition 
on the following grounds: That the one petitioner, who 
was a minor, was not represented by next friend, and, 
secondly, that no personal representative of the estate was 
made party to the proceeding. 

The court overruled the demurrer, annulled and set 
aside said final settlement, and taxed the contestant with 
the costs; and he appealed to this court, and here assigns 
as error— 

1. The refusal to receive the evidence offered by con- 
testant. 

2. Overruling the demurrer. 

3. The decree rendered. 


Wituiams & Brotuer, and Joun A. Foster, contra.—The 
evidence offered by appellant should have been admitted. 
It showed that some of the petitioners knew of and vir- 
tually consented to the final settlement. This would 
bind those who were of age. The demurrer to the 
petition should have been sustained. The petition does 
not seek merely to have a void decree set aside, 
but to have another final settlement made. These peti- 




















494 FORTY-SIXTH ALABAMA. 


Petty v. Britt’s Legatees. 











tioners could not be parties to a decree on settlement 
by the administrator, except on the final winding up of the 
estate. This estate was not to be finally disposed of by 
appellant, but merely to pass into the hands of his succes- 
sor. Nor could a decree be rendered in favor of any other 
than such successor.—Rev. Code, §§ 2233, 2237, 2166, 2167. 
“Under the Code, it is not only the privilege of the admin- 
istrator-in-chief to pay over to his successor the assets 
and effects of the estate in his hands, not fully adminis- 
tered, but it is his duty ; and, if he fail to do so, it is both 
the privilege and the duty of the latter to compel him.” 
Whitsworth’s Distributees v. Oliver et al. 39 Ala. 286. 

One of the petitioners was a minor, but was not repre- 
sented by next friend. This was error too manifest to need 
or require argument to show it.—Cook v. Adams, 27th Ala. 
p. 294. 

The decree rendered by the court below recites that the 
prayer of the petitioners is granted, and that the decree 
rendered on appellant’s final settlement is set aside, but 
goes no further. The petitioners prayed for more than 
the decree contains, and for that which could be done in 
favor of a succeeding representative of the estate alone, 
Whitsworth’s Distributee v. Oliver et al. 39 Ala. p. 286. 


Stone, CtopTon & CLANTON, with whom is D. M. SEats, 
contra.—1. This was, in effect, a motion to declare what 
purports to be a final settlement, void, and to set it aside 
and to compel the administration to make a final settle- 
ment. Although it was commenced by petition, no petition 
was necessary.— Ketchum and Wife v. Dennis, 41 Ala. 185. 
A motion is the proper remedy to declare a decree void. 

Hence, overruling the demurrer to the petition, if it be 
error, was error without injury; for, if the demurrer had 
been sustained, the parties being present and before the 
court, the motion ought still to have been heard. The par- , 
ties applying could have obtained the same relief, and the 
parties defending have shown the same defenses without 
the petition as with it. 

But even if a petition were necessary, there was no error 
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in overruling the demurrer. The demurrer was to the en- 
tire petition ; and there were parties who were not minors. 
It is not a case in which all the parties must recover, or 
none can ; and the first cause of demurrer is to the effect 
that the entire petition should be dismissed, and not that 
it should be dismissed merely as to those who were minors. 

The second cause of demurrer is, also, untenable. Prior 
to the act of 1846, the distributees alone could maintain 
an action against an administrator-in-chief after his re- 
moval from office. His successor could not.—Hanna v. 
Price, 23 Ala. 826; Hayes v. Cockrell, 41 Ala. 79; Gould v. 
Hayes, 19 Ala. 438. Now, under the statutes, his successor 
can maintain an action against him. When the re- 
signed administrator makes a final settlement, then the 
decree must be rendered in favor of the succeeding admin- 
istrator, or in favor of the distributees as on a final settle-» 
ment, if the estate can be finally settled.—Rev. Code 
§ 2237. But a succeeding administrator is not a necessary 
party to a petition or a motion of this kind in this case, 
and may or may not be a party upon a final settlement, as 
the condition of the estate may require. Certainly, he is 
not a necessary party before then. 

2. The testimony offered should have been excluded, as 
it did not bind or estop the minors, and did not tend to 
show that the settlement was valid, or to throw any light 
upon the matter in issue. 

3. The final settlement was void; there was no accept- 
ance by the guardian ad litem apparent on the record, and 
no appearance by him, or denial of the correctness of the 
account, and should have been annulled by the court. 
Laird, adm’r, v. Reese, 43 Ala.; Searcey v. Holmes, adm’r, 43 
Ala. 


PETERS, J.—A judgment, without notice to the parties 
interested in the subject of litigation, is not conclusive as 


to them, but it is void.— Minor R. 14, 23. In the final set- 


tlement of the administration of an estate, the minors are 
brought into court by a guardian ad litem, if they have no 
regular guardian. Here the guardian did not accept his 
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appointment, and did not appear for the minors. They 
were, therefore, not in court at the settlement. Such set- 
tlement has heretofore_been denounced as void.—Laird, 
adm’r, v. Reese, 43 Ala. 143; Searcey v. Holmes et al, 
adm’rs, 43 Ala, 608. 

The overruling the demurrer to the petition, for the 
causes shown in the record, was noterror. In such a case, 
the petition could not be regarded as more than a notice 
to bring the administrator into court to hear the motion, 
and the motion must be founded upon the facts shown in 
the record. If these were sufficient, the court could enter- 
tain the application for relief—Johnson v. Johnson, adm’r, 
40 Ala. 247, and cases there cited. There was, then, no 
error in rejecting the evidence of facts not apparent upon 
the record. The record must show that the court had ju- 
risdiction, both of the subject-matter and the parties in 
such a case, else its judgment is void. 

The judgment of the court below is therefore aflirmed, 
with costs. 





McPETERS, Survivine Partner, vs. PHILLIPS. 


[TROVER FOR CONVERSION OF PROMISSORY NOTE. ] 


1. Conversion of proniissory note; measure of damages.—In trover for a 
promissory note, the measure of damages is prima facie, the value on 
its face. But the insolvency of the parties liable thereon may be 
shown in mitigation of damages. 

2. Same; insolvency, how may be proved.—In such an athion the insol- 
vency of the maker may be shown by parol evidence, 


AppEaL from the Circuit Court of Lauderdale. 
Tried before Hon. James S. CLark. 


The appellant being sued in trover for the conversion of 
& promissory note made by one Gillis, offered to prove by 
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several witnesses that the maker, said Gillis, was insolvent 
from the time appellant received the note until said Gillis 
died, and that said Gillis’ estate was insolvent. He also 
offered the records of the probate court of the county, in 
which the administration of the estate was being settled, to 
show that said estate was insolvent. Tothe introduction of 
the witnesses and the record of the probate court, appellee 
objected and the court sustained the objection, &c., and 
appellant excepted. There was a verdict and judgment 
against appellant, and hence this appeal. 


R. O. Picxert, for appellant. 
E. A. O’NEAL, contra. 


B. F. SAFFOLD, J.—It is stated once in the bill of 
exceptions that the witnesses were offered to prove that 
the maker of the note was notoriously insolvent, but in two 
other instances simply that he was insolvent. The obvious 
meaning of the bill of exceptions is, that the defendant 
offered the witnesses to prove the value of the note. In- 
solvency is said to be a conclusion of law. It can not be 
proved by reputation, but the reputation of facts, or cir- 
cumstances, from which such a conclusion may properly be 
drawn is legitimate evidence.—Lawson v. O’ Rear, 7 Ala. 
784. The line of distinction is finely drawn, and would 
not probably be observed in a mere proposal to introduce 
witnesses, which was refused. We think it was meant by 
“notoriously insolvent,’ that the maker of the note was so 
utterly insolvent that there could be no question about it 
among those who knew any thing about his pecuniary 
condition. 

In trover for a bill, or note, or other chose in action, the 
measure of damages is prima facie the value on its face. 
But the insolvency of the party liable thereon, or any 
other fact tending directly to reduce its value, may be 
shown in mitigation of damages.—3 Pars. on Con. 195-6; 
2 Greenl. Ev. 649; Bk. Mobile v. Marston, 7 Ala. 108; 
Walker v. Forbes, 25 Ala. 139. 

The inventory and appraisement of Gillis’ estate were 
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not of as high a grade of testimony as the evidence of the 
administrator and the appraisers. 
The judgment is reversed and the cause remanded. 





LILLENSTEINE vs. THE STATE. 


[INDICTMENT FOR RETAILING LIQUORS. } 


1. Wholesale liquor dealer ; when becomes retailer.—Under the revenue law 
of 1867, a licensed wholesale dealer in spirituous liquors, &c., becomes 
a retail dealer if he sells in less quantities than a quart, or suffers larger 
quantities sold or disposed of by him, to be drank on his premises.— 
Section 112, subdivisions 4, 5. 

2. Revised Code, section 3618 of ; what not repealed by.—Section 3618 of 
the Revised Code of Alabama is not repealed by the revenue act of 1868, 


AppkaL from Circuit Court of Barbour. 
Tried before Hon. J. McCates WILEY. 


The facts appear in the opinion. 


Wiuiams & Brotuer, and Seats & Woon, for appellant. 
The indictment contains three counts. In the first and 
second counts the form in the Code is followed, with an 
averment in the second that the liquor was sold in quanti- 
ties less than a quart. The third count is drawn with ref- 
erence to the revenue law of 1868, and attempts to charge 
an offense under that law. 

The questions presented by the record are—Ist. Can a 
conviction be had under section 3618 of the Revised Code, 
for retailing without license? 2d. Is the third count sufli- 
cient under the revenue law of 1868 ? 

1. In Ex parte Burnett, (30 Ala.) per curiam, on the mo- 
tion for re-hearing, it is said by this court, before the State 
can complain that a supposed offender has retailed without 
a license, some legal mode must be provided by which a 
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yetailer may obtain a license. It will not be denied that 
sections 437 and 1237, and those following, of the Revised 
Code upon the subject of retailing, requiring and provid- 
ing the mode of obtaining a license to retail spirituous 
liquors, have been repealed by the revenue law of 1868. 
Hence, whatever may be the effect of the revenue law of 
1868 upon section 3618 of the Revised Code, there is no 
law in the Revised Code providing a legal mode for a party 
to obtain a license to sell liquor. Can the law in the Code 
against retailing punish a party for retailing without a li- 
cense when the Code fails to provide for a license? 

The statutes providing for a license, and the penalty for 
selling without a license, were found in the same chapter 
in the Code of 1852. When the Penal Code of 1866 was 
compiled, the penal section was carried into the Penal 
Code, and from the Penal Code it was carried into the pe- 
nal part of the Revised Code, and thus became separated 
from the other portion of the law upon the subject of re- 
tailing. But itis as much a part and parcel of the law upon 
the subject of retailing as if it had remained in the same 
chapter as under the Code of 1852. Does the revenue law 
of 1868 operate as a repeal of section 3618 of the Revised 
Code, as well as the other law upon the subject of retailing 
found therein? We admit that this court, in DJulvey v. 
The State, (43 Ala.) decided that section 136 of the revenue 
law of 1868 does not expressly repeal section 3618 of the 
Revised Code But the point presented in that case was, 
whether there was a specific repeal. That decision is likely 
correct upon the precise point presented. But the revenue 
law of 1868, as to its penalties, conflicts with the Code as 
much as it does in its taxation and revenue provisions. The 
latter law is repugnant to the former, both as to penalty and 
taxation, and whenever this is the case, the former law is 
as much repealed by implication as if the latter law ex- 
pressly said so.—See George v. The State, 39 Ala. To make 
the conflict more striking, it is only necessary to observe 
that a party could be convicted, if indicted wnder the Code, 
with or without a license under the revenue law of 1868. 

2. The third count is not sufficient under the revenue law 
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of 1868, It fails to aver that the alleged offense was com- 
mitted after the third Monday in March, 1869.—See sec. 
tion 111 Rev. Law 1868, Acts i868, p. 330. 

Said third count is also deficient in not averring that the 
defendant engaged in or carried on the business of selling 
vinous or spirituous liquors, without a license and contrary 
to law. It only alleges that defendant sold without license 
and contrary to law. It is true, the indictment states that 
the defendant, “‘ being engaged in the business,” &c., but it 
does not aver the business which he was being engaged in 

when he sold the liquor—was engaged in without license 
or contrary to law; it is only alleged that he sold contrary 
to law.—See Moore v. The State, 16 Ala.; Eubanks v. The 
State, 17 Ala.; Pettibone v. The State, 19 Ala.; Johnson »v. 
The State, 44 Ala.; Carter v. State, 44 Ala, 

3. If the indictment be held good under the revenue law 
of 1868, even then the conviction was contrary to law, for 
the evidence fails to show that the defendant engaged in 
the business of selling whisky.—See Moore v. The State ; 
Carter v. The State, and Johnson v. The State, supra. 


Joun W. A. Sanrorp, Attorney-General, contra.—1. The 
indictment is according to the form prescribed by the Re- 
vised Code, and charges an offense against the laws of the 
State. The demurrer to it was, therefore, properly over- 
ruled.—Rev. Code, p. 811, (Form No. 30); 7b. § 3618; Acts 
of 1868, p. 331. 

2. The law requiring persons who desire to carry on the 
business of retailing liquor to obtain a license for this pur- 
pose, clearly points out the mode in which such license can 
be obtained.—Acts 1868, pp. 329, 330. 

Section 136 of the act of 1868, “to establish a revenue 
law,’ does not repeal § 3618 of the Revised Code.—Acts 
1868, p. 340; Mulvey v. The State, 43 Ala. 316-19 ; Camp- 
bell v. State, at present term. 

The license obtained by the accused for carrying on the 
business of a “ wholesale dealer in spirituous liquors,” &c., 
did not authorize him to sell liquor in less quantities than 
a quart, or to permit the purchaser to drink such liquor on 
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or about the premises. If the accused did so, he incurred 
the penalty of retailing spirituous liquors without a license. 
Acts 1868, p. 332. The charge asked by the appellant was, 
therefore, properly refused. 


B. F. SAFFOLD, J.—The indictment contained three 
counts, two of which charged the defendant with selling 
yinous or spirituous liquors without license, in the form 
prescribed by the Revised Code for the offense described 
in section 3618. The demurrer to it was properly over- 
ruled. 

We have decided that section 3618 was not repealed by 
the revenue act of 1868.— Mulvey v. The State, 43 Ala. 316 ; 
Campbell v. The State, at present term. 

The evidence shows that the defendant, having a license 
as a wholesale dealer in liquors, &c., sold the liquors on 
some occasions in quantities less than a quart, and on oth- 
ers, that it was drank on his premises. He was therefore 
subject to be deemed a retail dealer.—Acts 1868, Rev. Law,, 
§ 112, subv. 4, 5. The defendant was not entitled to the 
charge that he could not be convicted under the evidence. 

The judgment is affirmed. 





BOYNTON vs. NELSON. 
[REMOVAL OF EXECUTOR. ] 


1. Probate court, order of removing executor ; when void. —An order of the 
probate court removing an executor made at a special term to which 
the cause was not adjourned or appointed, is void. 

2. Same; what order not grantable as of course.—Such an order is not one 
which is grantable of course in the contemplation of section 795 of the 
Rev. Code. 

3. Appeal, right of being lost ; how can not be restored. —A party who has 
lost his right of appeal, though without fault or neglect on his part, 
can not restore it through the mere instrumentality of a motion to set 
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aside the judgment complained of which is overruled. His remedy, 
where he shows a case for relief, is by certiorari, the grant of which igs 
discretionary . 


CERTIORARI to the Probate Court of Dallas. 


On the 15th day of February, 1869, an order was made 
by the probate court of Dallas, directing a citation to issue 
to appellant, as the executor of Alanson Saltmarsh, to ap- 
pear on the 8th day of March and show cause why he 
should not give an additional bond, &c. The citation wag 
served on the 18th day of February. 

On the 8th of March, Boynton was required to give an 
additional bond, and allowed until the 12th of April to do 
so. On the 10th of April the record recites— 

“This being the day to which was regularly continued the 
hearing of the cause, it is again continued until the 10th 
day of May, 1869. On the 10th of May, by agreement, 
the cause was again continued until the 24th of May, 1869. 
No other order was taken in the premises until the 17th 
day of August, 1869, when the following order was made: 


“SpeciAL ProBaTE Court, 
August 17th, 1869. 


A. SaALrmarsH, dee’d, estate of. W. N. Boynton, the pres- 
In the mattter of the removal ent executor of said estate, 
of the executor of said estate. ) having been duly and reg- 
ularly required by an order of this court, made and entered 
of record on the 8th day of March, 1869, to give bond, as 
such executor, additional to the bonds which have already 
been given by him in that capacity, and the said period of 
time so appointed for the said W. N. Boynton to give such 
bond having been afterwards extended to the 24th day of 
May, 1869, and the said Boynton having failed and 
neglected to file such bond, in accordance with the law and 
the requirements of said order, it is, therefore, adjudged 
and decreed, &c. [ Here follows the order removing said 
Boynton, &c., and requiring him to file his accounts and 
vouchers for a final settlement, &c., within —— days from 
the date thereof. |” 
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The order made on the 8th of March, 1869, requiring 
the additional bond, does not fix the amount, and recites : 
“Tt appearing to the court that said bond is probably not 
now secured as required by law; it is, therefore, ad- 
judged that said W. N. Boynton be, and he is hereby 
required, to give a bond, as such executor, additional to the 
one heretofore given by him.” 

On the 18th of August appellee was appointed special 
administrator of said estate, for the purpose of collecting 
and preserving the assets, &c. It, also, appears from the 
record, that the 8th day of February, 1869, had been regu- 
larly set for the filing of the accounts for a partial settle- 
ment, &c. By agreement the settlement was continued on 
the Ist of March to the 5th of April, and again continued 
to the 16th day of May, and afterwards further continued 
until the 24th of May, 1869, on which last day Boynton 
filed his accounts and vouchers for settlement, when the 
29th day of June was appointed to make such settlement, 
and notice and publication thereof was ordered accord- 
ingly. On the 26th day of June the cause was again con- 
tinued until the 2d of August, when, by consent, it was 
again continued until the 17th of August. On the 17th of 
August, the record recites that the parties not appearing 
the cause is continued until the 24th of August. The 
cause was thereafter successively continued until the 13th 
day of September. 

On the id5th of September Boynton filed his petition, 
under oath, praying, among other things, that the order 
removing him be annulled and revoked, &c., &c. The hear- 
ing was successively continued until the 10th day of No- 
vember, 1869; the petition was heard and dismissed at the 
costs of the petitioner. 

After this, Boynton, upon his affidavit stating these facts, 
applied to one of the justices of the supreme court, in va- 
cation, for a certiorari to bring the cause directly before 
the supreme court for revision, and for a supersedas to sus- 
pend further action in the probate court in the matter, 
until the final determination of the cause in this court. 
The grounds of this petition were, substantially, that the 
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order removing petitioner from the executorship was made 
at a special term to which the cause had not been regularly 
adjourned, and that the time in which an appeal could be 
taken had elapsed before he became informed of the order, 
The prayer for certiorari and supersedeas was granted. At 
the January term, 1870, a motion was made to dismiss the 
writ of certiorari, and to quash the supersedeas, &c., which 
motion the court overruled.—See Lx parte Boynton, 44 Ala. 
Rep. p. 261. 


ALEXANDER WuHitTE, for appellant. 


JoHN WHITE, contra.—The counsel for the appellant con- 
tends that the removal of an administrator for failing to 
give an additional bond, is a special and summary proceed- 
ing, and that if the record fails to show that the court had 
jurisdiction its action in the premises is void, and that the 
record in this case fails to sustain the order of removal 
when tested by this rule. 

For the sake of the argument only, we may admit the 

principle contended for, but we deny its application to this 

case. On the contrary, we maintain that this record not 
only shows the jurisdictional fact, but every fact which was 
necessary to sustain the decree rendered. 

The power conferred by section 2029, is peculiar and 
extended. The judge is not allowed to wait as in ordinary 
cases, till some interested party invokes his action, but he 
is required to act mero motu, and even upon mere impres- 
sions made on the mind of the judge from any source 
whatever. The language is, “when the judge has reason 
to believe that * * an additional bond should be re- 
quired,” &c. Now, the court in making the order in this 
case, does not use this exact language, but says what is 
certainly equivalent to it, and in fact goes beyond it. The 
record says, “it appearing to the court that the said trust 
is probably not now secured as required by law.” If this 
be so, has not the judge reason to believe that an addi- 
tional bond should be required? Is the latter language as 
strong as that of the record? One is the bare assertion, 
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that there is reason to believe a certain fact, the other is a 
statement of the facts on which this opinion is founded, 
and are amply sufficient to sustain it; for if it appears 
that the trust is not probably secured as required by law, 
the judge certainly has reason to believe that an additional 
pond should be required. 

On the day appointed by citation, &c., what is the issue 
to be tried? The question of the sufficiency of the bond 
of the administrator. On whom is the burden of proof? 
Section 2039 says, “If no sufficient cause be shown (by 
the defendant, of course,) why he should not be required 
to give an additional bond, the court must make an order 
to that effect.” This statute does not require proof that 
the bond was taken on insufficient security, or that it had 
become insufficient, but it demands of the administrator 
that he show that it is sufficient. But the order in this 
case does not rest upon this, for it recites that the court, 
after investigation, is fully satisfied that the bond is insuffi- 
cient—thus deciding and setting forth the jurisdictional 
fact. 

It is contended by the appellant that the order of the 
probate court is void, because it is (as he claims,) not 
made by the probate court sitting at a regular, adjourned, 
or special term, but by the judge, acting as such in vaca- 
tion. 

A regular term of the probate court is required to be 
held on the second Monday in each month, and the judges 
are aughorized to hold special or adjourned terms at any 
time, whenever necessary for any special purpose.—Rev. 
Code, § 795. 

The order in question was, we think, an order “of 
course,” within the meaning of the last named section, as 
is fully shown by the argument of our associate counsel. 

But if this court should hold that it is necessary to the 
validity of an order like this, that the judge should be sit- 
ting as a court, and holding either a regular, or a special, 
or adjourned term, and that it must be so certified upon 
the record, we think the order comes fully up to these re- 
quirements. 

33 
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What is a special term, and how is it to be certified upon 
the record? I think that a special term is a term held by 
the judge at a time other than that set for holding the reg- 
ular term, for a special purpose. He is authorized to hold 
these terms at any time, whenever necessary. Of this ne- 
cessity he is the proper and the only judge, and his deci- 
sion on the subject is final. But counsel say, that a special 
term must be appointed, set before hand. ‘The statute uses 
no such terms, but employs the very expressive words, 
“hold at any time.” This the judge can do, and he must 
certify on the record that it is a special term,—which is 
done in this case. The entry is: “Special Court of Pro- 
bate, August 17, 1869.” 

The order in the case of Moore v. McGuire was held void 

on account of the absence of any entry of this kind. 
After saying that the order was made, “there being no 
term of the court then being held,” the court continue: 
“ He must be sitting as a court, and holding either a spe- 
cial or adjourned term, which must be certified on the re- 
cord.” In that case there could have been no such certifi- 
cate. In this, there was the only certificate which the 
probate courts ever make of the holding of either a special 
or an adjourned term, or regular term. 
- In Wightman v. Karsner, it is not pretended that the 
record, which contained just what this does as to a special 
term, was not a sufficient certificate that it was a special 
term, but the case went off on the ground that the court 
could hold no special term at all. —20 Ala. 446. 

Notice must be given of the holding of a special term of 
the circuit and chancery courts only because the law au- 
thorizing them to be held requires it ; but there is no such 
requisition as to the special terms of the probate court. 

But a special term of the court was in fact appointed 
for the 17th of August, by the order of the 2d of that 
month continuing Boynton’s settlement to that day, and 
the court had authority to take up this matter, unless it is 
necessary to the regularity of such a term that it should 
be appointed in advance for a special purpose, and that 
nothing else can be disposed of,—which is not the law. 
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~ The law takes notice of the fact that the regular terms 
of the probate courts are held on the second Monday of 
each month, but the courts can not know when they ad- 
journ ; therefore, in the absence of an order showing that 
a special term was held, his order will be presumed to have 
been made at the regular August term, for every presump- 
tion is indulged in favor of the regularity of what was 
done. The argument in favor of the administrator is, that 
this order was not made at any term, regular or special. 
The 9th of August was the time set for holding the regular 
term, and it will be presumed to have continued till the 
17th of the month, unless the order of the latter date 
shows that a special term was then held. So that it wasa 
regular term, unless it was a special term; but if it was 
either, the order was made at a fevm, and is not void be- 
cause made in vacation. —Harrison v. Meadows, 41 Ala. 274, 
278-9. 

A little reflection will furnish an obvious and conclusive 
answer to the position that the failure to continue the pro- 
ceeding to the 17th of August, 1869, was a discontinuance, 
and deprived the court of its jurisdiction over the case. 

The executor had legal notice to appear on the 8th of 
March and show cause why he should not be required to 
give an additional bond. This was really the day on 
which the case was tried, and determined against him. The 
issue was, whether he should be required to give an addi- 
tional bond, or rather, whether his bond was a good one. 
Of the trial of this issue he had notice, and failed to ap- 
pear, but the court proceeded (as it had the power to do,) 
to hear and determine it; and decided it against him. 
This being done, the judgment necessarily followed that 
he should give another bond by a certain time. This was 
in fact a trial and determination of the cause, and the only 
thing which remained to be done was a compliance on the 
part of the defendant with the order of the court. This 
he failed to Go, and by such failure subjected himself to 
removal at any time, and without further notice. He was 
brought into court by the original notice, and was in law 
in court, and bound to take notice of all orders made in 
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the premises. For instance, when the order was made re- 
quiring him to give an additional bond within a certain 
time, he was not present, but it is not pretended that he 
had any right to notice of that order. Whyso? Because 
he was, in contemplation of law, in court. Just so with 
the order of removal ; if it was otherwise regular, he was 
bound to take notice of it, and therefore can not complain 
that he had no notice.— Harrison v. Meadows, 41 Ala. 274; 
Duffie v. Buchanan, 8 Ala. 27; Williamson v. Hill, 6 Porter, 
184, 

The case in 41 Ala. is precisely in point; there was no 
continuance of the proceeding from the 25th of June, 1861, 
when the order of distribution was made, to the 15th of 
July, 1861, when a decree was rendered against the ad- 
ministrator; yet the court hold that the administrator 
must be held to be in court, and to have notice of the de- 
cree.—41 Ala. 278. 

Besides all this, the executor was in default, if not in 
contempt, and can not set up his own omission of duty as 
a reason why the order is not valid. 

On being required to give an additional bond within a 
certain time, and a failure to comply on the part of the 
defendant, he may be removed at any time. If not, when 
must the court remove him? Can it do so on the last day 
allowed him to give bond? Not so, for he has the whole 
of that day to comply with the order. Can it remove him 
on the next day? Not if the argument of the appellant is 
correct, for the case was only continued to the day before, 
which in this case was the 12th of April, or perhaps the 
24th of May. But the fact is, the court can remove him 
at any time after the expiration of the time allowed him 
to give the bond. For if it can not do this, it can not re- 
move him at all, not having the power to remove within 
the time. 

By failing to obey the order, the removal of the execu- 
tor follows of necessity and as a matter of course. 

The usual and proper order in cases of this kind is, that 
the administrator is required to give an additional bond, 
and that he be allowed a certain time to do so, and this is 
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all; there is no order for a continuance, nor is one proper ; 
there is nothing to continue ; the cause has been fully tried 
and determined. 


B. F. SAFFOLD, J.—This case was brought to this 
court by certiorari, under the following circumstances: On 
the 15th of February, 1869, W. N. Boynton, the executor 
of the will of Alanson Saltmarsh, was cited by the probate 
judge to show cause, on the 8th of March, why he should 
not be required to give an additional bond. At that time, 
he was ordered to give the bond by the 12th of April. 
From this last date the cause was successively continued 
to the 24th of May, when no action at all was taken. At 
a special term held on the 17th of August, an order was 
made removing Boynton. 

While this proceeding was pending, another was progres- 
sing to require the executor to make a settlement of his 
administration. It commenced onthe 25th of January, 1869, 
by an order to him to file his accounts for settlement by the 
8th of February. It was successively continued to the 
24th of May, when the accounts were filed and set for 
hearing on the 26th of June. The cause was continued to 
the 2d, 17th, 24th and 3lst of August, and then to the 
13th of September, when no action was taken. 

On the 15th of September, Boynton applied to the court 
by petition to set aside the order removing him for the 
reasons therein stated. The hearing was appointed for 
the 22d of September, and was continued to the 6th and 
19th of October, and the 5th and 10th of November, when 
it was overruled. 

Nelson was appointed special administrator on the 18th 
of August, the day after Boynton was removed. 

Upon the overruling of his petition, Boynton applied to 
one of the justices of this court for a certiorari to review 
the action of the probate court removing him from his 
executorship, on the ground, mainly, that it was void 
because the order of removal was not made at a regular 
term of the court ; but at a special term to which the cause 
had not been adjourned, and the time in which an appeal 
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might have been taken had elapsed before he became in- 
formed of such order. 

The proposition is undeniable that the acts of a court 
held at a time and place not authorized by law are abso- 
lutely void.—Bouv. Law Dict., Judgment. Wasthe probate 
court authorized to make the order which it did on the 
17th of August, 1869? Its powers of holding courts are 
appointed by section 795 of the Revised Code. “A court 
of probate must be held at the court-house of each county 
on the second Monday in each month, and the judges may 
hold special or adjourned terms, at any time whenever 
necessary for any special purpose; but such courts must 
at all times be considered as open, except on Sundays, with 
authority to do all things needful in relation to granting 
letters testamentary, of administration, or guardianship, 
and all matters appertaining thereto; binding ont appren- 
tices, and making all other necessary orders, which are 
grantable as a matter of course.” 

In aid of the validity of judgments of courts of general 
jurisdiction, which the probate court is, many intendments 
or presumptions are indulged. For instance, the acts of a 
court will be presumed to have been made at a proper 
term, unless the reverse appear ; and in collateral, or even 
direct assaults, when the purpose is to have them declared 
void, the record itself must exhibit the error.—Duval’s 
Fleirs v. McLoskey, 1 Ala. 733. But when the record shows 
facts which are inconsistent with the validity of the judg- 
ment, the jurisdiction can not be presumed from its mere 
exercise. Again, from the service of process until the final 
judgment, the parties are presumed to be in court, and 
need no further notice of orders taken in the cause.— Har- 
rison v. Meadows, 41 Ala. 278. But these orders must be 
such as the ¢ourt may legally grant at the time. If they 
appear from the record to be otherwise they are invalid. 

Section 2090, Revised Code, adds the probate judge to 
the list of those who may require an additional bond of an 
executor or administrator on proof of one or more of the 
grounds specified in section 2018. These proofs are to be 
heard by the court on the day specified in the citation to 
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the executor, or administrator, or any day thereafter to 
which the hearing may be continued.—§ 2024. If the bond 
be required, an order to that effect must be made, allowing 
such time as the court may think reasonable.—§ 2027. If 
it be not given within the time prescribed, the executor or 
administrator must be removed by the court, and his letters 
revoked.—§$ 2028-29. 

I imagine no appeal can be taken from the order requir- 
ing the additional bond, because none is expressly given, 
and it is not a final order. The party can not be said to 
be injured, unless he is removed. Besides, if he give the 
bond, his liability is not thereby increased beyond what it 
should be, and if he fail to do so he has his remedy on his 
appeal from the order removing him. 

It is plain from § 2024, above cited, that the order requir- 
ing the bond can not be made at any special term different 
from that specified in the citation, or that to which the 
cause may be continued. It is claimed, however, in this 
case, that the order of removal, after the failure to give the 
bond at the time appointed, was grantable as a matter of 
course on any day except Sunday. 

The authorities cited in support of this proposition are 
sections 2028, 2029, which say the letters must be revoked, 
and Arrington v. Roach, 42 Ala. 155, to the effect that “ All 
orders which are made without notice, and are necessary, 
are to be considered as grantable, as matters of course.” 
These authorities cannot be said to conclude in this respect 
a solemn decree divesting a party of a right, and an inter- 
est in property, acquired by the act of another, from which 
he may appeal directly, and which was not rendered in re- 
sponse to any motion or application made by him. The 
removal of an executor without notice is void.— Goodwin, 
ex’r, v. Hooper, January term, 1870. 

It was important to this executor that he should have 
had notice, actual or constructive, of the time when the or- 
der removing him was made, because the amount of the 
new bond required of him does not appear to have been 
fixed, and perhaps on that may have depended his ability 
to giveit. Besides, his right of appeal continued only for 
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five days. In both of the cases, Harrison v. Meadows, 41 
Ala. 278, and Allman v. Owen, 31 Ala, 167, cited by the 
appellee in support of his proposition, much stress was 
laid upon the fact that Boynton had constructive notice, 
that the assiguments of error were not sustained by the 
record. In the first there was no entry, or other thing of 
record, showing that the decree was rendered at a special 
term ; and, therefore, it was presumed to have been ren- 
dered at a regular term. In the other, the decree alleged 
to have been rendered in vacation, was shown by the record 
to have been rendered when a regular term ought to have 
been held. The plain inference from these cases is that the 
decrees would have been held void if the allegations had 
been properly supported. 

No aid to the presumption of notice can be derived from 
the fact that the times appointed for the partial settlement 
coincided twice with those directed for the consideration 
of the question of removal, to-wit, the 1Uth and 24th of 
May, and that this settlement was regularly continued to 
the 17th of August, when the order of removal was made, 
Beginning prior to the demand for a new bond, the settle- 
ment was continued along with many postponements to 
intervals only a few days apart from the other, without any 
allusion at any time, in the one to the other. There was 
no necessary connection between them, nor did the court 
or the parties seem to treat them as in any way connected, 
On the 24th of May, Boynton was present, and filed his 
accounts, but no action was taken in the other. The set- 
tlement at that time was appointed for the 26th of June, 
and was continued to the 2d and 17th of August, and on 
to the 13th of September, when it was abandoned, to give 
place to the final settlement consequent upon the removal. 

No action was taken on the proceeding, in reference to 
the bond, from the 24th of May until the 17th of August, 
when, as shown by the record, at a special term held that 
day, he was formally removed, for failing to comply with 
the order of the 8th of March, 1869, which had been ex- 
tended to the 24th of May. This decree not only fails to 
state that the cause had been continued to this day, but 
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the plain meaning of the recitals is that nothing had been 
done in the matter since the 24th of May. We know ju- 
dicially that a regular term could not commence on that 
day, and we cannot presume that there was a continuation 
of such a term, because the record says it was a special 
term. The decree of removal is, therefore, void, from hav- 
ing been rendered at a special term, to which the cause 
had not been-adjourned or appointed. 

We are asked to review the former judgment of this 
court overruling the motion to dismiss the certiorari. The 
ground of this request is, that Boynton had the right of 
appeal from the judgment adverse to his application to set 
aside the order removing him. It is alleged correctly that 
this court has frequently entertained appeals brought here 
under similar circumstances, and the case of Satcher v. 
Satcher, (41 Ala. 26,) is cited as an instance. In none of 
these cases does there appear to have been any question 
made on the right of appeal. Besides, the rule of practice, 
that no errors will be considered except such as are as- 
signed, this court has been disposed to terminate the liti- 
gation by a decision of the merits of a cause, unless the 
irregularities of practice are sufficiently great to produce 
confusion. 

Hayes v. Cockrell, (41 Ala. 75,) and Garrison v. Burden, 
(40 Ala. 5.3,) are cases in which the appeals were dismissed 
at the cost of the appellants, because the judgments ap- 
pealed from were void, ascertained to be so after a careful 
consideration of the merits of the causes. In this case the 
question was one of nullities. If the removal of Boynton 
is valid, an order setting it aside would be void ; and hence, 
on Nelson’s appeal he would have lost his suit by the es- 
tablishment of his right. The final judgment, order or de- 
cree which will support an appeal, in the contemplation of 
the statute, is one rendered upon some matter or proceed- 
ing in the court upon which a decree may be rendered, and 
from which either party may appeal if the decision be ad- 
verse to him. 

While we would not follow the authorities above cited in 
40th and 4ist Alabama, so far as to dismiss an appeal taken 
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to reverse a judgment which we decided to be void, we can 
not subscribe to the doctrine that a review of all the judg. 
ments and decrees of the various courts of this State, for 
an indefinite past time, may be forced on this court through 
a right of appeal obtained by a mere motion to set them 
aside made in the lower courts. Certiorari is a common- 
law writ of review. Its grant is discretionary, and on this 
account the judge, or court, is enabled to stop on the thresh- 
old a proceeding which promises,to be unjust and vexa- 
tious. While a party who has a right of appeal should be 
confined to that remedy, his privilege of obtaining a cer- 
tiorari is not taken away by implication merely. To deny 
him the latter in a case calling for relief, when the appeal 
is lost without fault on his part, is a refusal of justice. To 
enable him to restore his right of appeal, when it may have 
been lost through his neglect, by a motion to set aside the 
judgment of which he complains, is to accord him more 
than his right, to the detriment of the opposite party. 
From these considerations, we think our former decision 
was right. 

The order of the probate court is reversed, and the cause 
remanded. 


LOGAN vs. THE MOBILE TRADE COMPANY. 


[ACTION AGAINST COMMON CARRIER FOR DAMAGES TO GOODS, &C. ] 


1. Billof lading ; how construed.—A bill of lading is a contract, the lan- 
guage of which is subject to the rules of construction which govern 
other contracts. 

2. Same; recitals and stipulations in, obligation and effect of.—The reci- 
tals and stipulations of a bill of lading were as follows: ‘Shipped in 
good order and condition by Jewett, Hall & Co. ——(on account 
and risk of whom it may concern) on board the good steamboat called 
the Virginia and Mobile Trade Company, whereof—————— is mas- 

ter, for the present voyage, now lying at the port of St. Louis, Mo., and 
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bound for Montgomery, Ala., the following packages or articles marked 
and numbered as below, which are to be delivered, without delay, in 
like good order and condition at the aforesaid port, (the damages of the 
river, fire and unavoidable accident only excepted,) unto Rufus L. Lo- 
gan or their assigns, he or they paying freight for said goods at the rate 
of 30 cents per 100 lbs. to New Orleans, $1.98 per bbl. flour (through), 
and $6.35 per cask, $3.05 per tierce bacon, and 93 cents per box crack- 
ers, thence to Montgomery, In witness whereof the owner, master or 
clerk of said steamboat subscribes to four bills of lading, all of this 
tenor and date, one of which being accomplished the others to stand 
void. Dated at St. Louis, Mo., this 2d day of October, 1866.” (Here 
follows a description and weight of the goods.) ‘Privilege of re-sbip- 
ping at New Orleans and Mobile,” (signed,) “Jewett, Hall & Co., Agt’s, 
M. T. Co.” ‘It is understood and agreed that the above goods are to 
be sent through at above rates, if any boats are going through to We- 
tumpka,” (signed, ) “Jewett, Hall & Co., Agt’s, Mobile Trade Co.” Held, 
that it imposes an obligation on the party making it to send the goods 
therein named ‘‘through to Wetumpka,” either from Mobile or Mont- 
gomery, “if any boats are going through to Wetumpka,” when the 
goods are delivered either at Mobile or Montgomery. 

3. Same; party making, for what liable.—If such goods are so forwarded, 
by the party making said bill of lading, to Wetumpka, either from Mo- 
bile or from Montgomery, the said party becomes liable for illegal in- 
juries to the same, whether sent by boats of the maker of the bill of 
lading or by those of another owner. 


This is an action by appellant against appellee, a com- 
mon carrier, for damages to goods in shipment. The bill 
of lading is set out at length in the opinion. On part of 
appellant it was in proof that the freight was discharged 
from the “Nyanza,” appellees’ boat, at Montgomery, re- 
ceived by Terry, appellees’ agent, and remained on the 
wharf for five days, when it was shipped by the agent to 
Wetumpka, on the “Montgomery,” a boat not owned by 
appellees ; that the “Montgomery” looked to the appellees 
for charges, and that the freight was not delivered to the 
appellant at Montgomery. There was evidence tending to 
show that the “Nyanza” engaged to carry said freight to 
Wetumpka. There was evidence showing the damaged 
condition of the freight when landed at Montgomery, and 
additional damage sustained between Montgomery and 
Wetumpka. It was further proved by appellant that 
during the time of this shipment three safe boats were run- 
ning from Mobile through to Wetumpka. On part of 
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appellee, there was proof tending to show that the “Ny- 
anza” did not run through to Wetumpka, and was not en- 
gaged to carry this freight through to that point. Upon 
these facts the court charged the jury, (among other things,) 
that “the legal effect of the bill of lading, and the note 
appended to it was an undertaking by the defendants to 
deliver the goods at Montgomery, and from that point to 
send them to Wetumpka, should there be any boats going 
through to the latter place; that upon a delivery of the 
goods at Montgomery, according to the terms of the bill 
of lading, the liability of the defendants as common car- 
riers would cease ; that after such delivery their liability, 
by virtue of the note appended to the bill of lading would 
be that of agents for the re-shipment of the goods to We- 
tumpka, and that if the defendants observed the proper 
degree of care in re-shipping the goods to Wetumpka from 
Montgomery, they would not be liable for any damage 
done to the goods by the negligence or carelessness of the 
officers and crew of the steamer ‘Montgomery,’ after they 
had received the goods.” The appellant excepted to this 
charge, as well as to the refusal of the court to give the 
following charge : 

1. If the jury believed from the evidence that the “Ny- 
anza” was in the employment of the defendants, and 
engaged to carry said freight to Wetumpka, but concluding 
not to go to Wetumpka, landed the freight at Montgomery, 
and sent it forward by the steamer “Montgomery” to We- 
tumpka, then the defendants are liable for the negligence 
and carelessness of the officers and crew of the “Montgom- 
ery” in regard to this freight. 

The charges given, and those refused by the court, are 
now assigned as error. 


Smirus & HeErnpoy, for appellant. 
Daraan & Tayor, contra. 


(No briefs came into Reporter’s hands.) 


PETERS, J.—This case depends upon the construction 
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of the bill of lading upon which this suit is founded. This 
contract is in these words, viz: 
“JEWETT, Hatt & Co., 
“Produce and Commission Merchants, 
“No. 22 South Main street, (Merchants’ Exchange Block,) 
. “St. Louis, Missouri. 

“Shipped, in good order and condition, by Jewett, Hall 
& Co., (on account and risk of whom it may 
concern,) on board the good steamboat called the Virginia 
and Mobile Trade Company, whereof. —is master, 
for the present voyage, now lying at the port of St. Louis, 
Mo., and bound for Montgomery, Ala., the following pack- 
ages or articles marked and numbered as below, which are 
to be delivered, without delay, in like good order and con- 
dition, at the aforesaid port, (the damages of the river, fire, 
and unavoidable accident, only excepted) unto Rufus L. 
Logan or his or their assigns, he or they paying freight for 
said goods, at the rate of 30 cents per 100 lbs. to New Or- 
leans, $1.98 per bbl. flour through, and $6.35 per cask, 
$3.15 per tierce bacon, and 93 cents per box crackers, 
thence to Montgomery. 

“In witness whereof the owner, master or clerk of said 
steamboat subscribes to four bills of lading, all of this 
tenor and date, oue of which being accomplished, the oth- 
ers stand void. 

“Dated at St. Louis, Mo., the 2d day of October, 1866. 











“Marks. Articles. Weight. 
R. T. L. 1 cask sides, 1052 
Wetumpka, 1 tierce hams, 476 
Ala. 8 boxes crackers, 309 
Logan, 100 bbls. flour (various brands.) 
Wetumpka, Privilege of re-shipping, 
Ala. at New Orleans and Mobile. 
JEWETT, Hau & Co., Agt’s, 
M. T. Co. 


“It is understood and agreed that the above goods are 
to be sent through at above rates, if any boats are going 


through to Wetumpka. 
Jewett, Hatt & Co., Ag’ts Mobile Trade Co. 
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This bill of lading is in the usual form, except the stip- 
ulation at the foot.—Abbott on Shipment, 216, 217. It 
was offered to the jury in evidence without objection. And 
the question which arises upon the instrument thus set forth 
is, did it bind the trade company to deliver the goods men- 
tioned therein, at Wetumpka, under any circumstances, or 
only at Montgomery? A bill of lading is a contract, which 
binds the parties to it according to the meaning of the lan- 
guage in which it is expressed. And the words of the in- 
strument are to be taken most strongly against the party 
employing them. Verba chartarum fortius accipiuntur con- 
tra proferentem.—Broom’s Max. ; 2 Pars. on Cont. p. 506, 
5th ed. It does not alter the force or construction of a 
contract that the several stipulations it may contain are 
separately signed by the party making it. This is but the 
effect of the general signature at the foot of the instru- 
ment, when it is signed as a whole. Here the understand- 
ing and agreement that the goods were to be “ sent through 
to Wetumpka,” was to be controlled by the condition, “ if 
the boats are going through to Wetumpka.” The most 
reasonable construction of this language is that the trade 
company bound itself to deliver the goods at Wetumpka, 
if after reaching Montgomery there were boats going 
thence to Wetumpka. Otherwise, the stipulation fixing 
the “ rates” of the freight would be absurd. ‘The above 
rates” means the rates already fixed. This would not 
have been done unless the trade company intended to as- 
sume the responsibility, and to fix a compensation for it, 
The language will reasonably bear the construction above 
given ; it is the most favorable to the plaintiff below, and 
he is entitled to it. It may also be said with equal reason, 
as the defendant below was entitled to re-ship the goods at 
Mobile, that it was bound to re-ship from that port 
“through to Wetumpka.” The language of the bill of 
lading does not confine the shipment “through to We- 
tumpka” to the boats of the trade company, but it is ex- 
tended to “any boats going through to Wetumpka.” The 
bill of exceptions shows that there was some proof tending 
to establish the fact that the goods mentioned in the bill of 
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lading might have heen sent through from Mobile to We- 
tumpka, and also that they were sent by the trade com- 
pany from Montgomery through to Wetumpka. In the 
one case as well as the other, if the goods were sent by the 
trade company, and injured on the way, except for the 
causes set out in the bill of lading, the defendant in the 
court below became liable to plaintiff for the injury thus 
sustained. 

The charge of the court below is hostile to this construc- 
tion of the contract or affreightmeut contained in the bill of 
lading. In this the learned judge erred. 

The court also erred in refusing to give the first charge 
asked by the plaintiff in the court below. There was some 
testimony tending to prove the facts on which it was based. 
That this testimony was very weak, or was contradicted by 
other evidence before the jury, did not justify the court in 
refusing a proper charge based upon it. No charge is ab- 
stract when there is the slightest testimony to support it. 
The court cannot judge of this. It must be left to the jury, 
upon a proper charge of the law from the court.—Partridge 
v. Forsyth, 29 Ala. 200 ; 28 Ala. 236. The charge here as- 
serted a correct legal proposition, and should have been 
given. It was, therefore, error to refuse it. 

It is probable that the question raised upon the second 
charge asked by the plaintiff below, and refused by the 
court, may not again arise upon anew trial. Its discussion 
is, therefore, omitted. 

For the errors above pointed out, the judgment of the 
court below is reversed, and the cause is remanded for a 
new trial. 
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DARNELL vs. GRIFFIN. 


[TROVER FOR CONVERSION OF COTTON.] 


1. Sale of an article, when complete.—The sale of a specified article for 
money, when the money is paid is complete, and transfers the title to 
the purchaser without a delivery, either actual or constructive. 

2. Charge limiting the examination of the jury, when erroneous.—A charge 
asked, that tends to limit the examination of the jury to a part only of 
the evidence, to the exclusion of other important evidence in the case, 
is erroneous, and should be refused. : 

3. Sale; agency, what warrants the inference of.—In an action for the 
conversion of two bales of cotton, bought by plaintiff of a third per- 
son, which a short time before the sale is shown to have belonged to 
the defendant, a statement by defendant to plaintiff that ‘“‘the trade 
was a good one,” and that “he laid no claim to the cotton,” justifies 
the inference that defendant had either sold the cotton to plaintift’s 
vendor, or had authorized him to sell it. 


APPEAL from Circuit Court of Sanford. 
Tried before Hon. L. R. Smrru. 


The facts appear in the opinion. 


Waker & Murpney, for appellant.—1. The contract of 
sale in this case was incomplete until the cotton was 
weighed and the credit given on Sutherland’s note.— 
Screws v. Roach, 22 Ala. 675; Magee v. Billingsley, 3 Ala. 
679. 

2. The case of McCrea v. Young, 43 Ala. 622, is alto- 
gether different. In that case, there was a written convey- 
ance, which of itself passed the title without a delivery. 
Morgan vs. Smith, Wykoff d& Nichol, 29 Ala. 283. Besides, 
there was a contract on the part of the seller in that case 
to stand to the purchaser in the attitude of a bailee, and 
it is upon that that the court places its opinion. 





, contra. 


PECK, C. J.—The appellee was plaintiff in the court 
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below. Her complaint contains two counts: one in trover, 
for the conversion of two bales of cotton; the other in 
trespass, for two bales of cotton. This, by the common 
law rules of pleading, was clearly a misjoinder of causes 
of action, but as no objection was made on this score in 
the court below, it need not be further noticed. There was 
a trial by a jury, and a verdict and judgment for the plain- 
tiff. 

There is a bill of exceptions, which purports to set out 
all the evidence, but it is so obscurely and inartificially 
stated as not to be very easily understood. The best I can 
make of it is, that sometime in the year 1864, one David 
Sutherland went to the plaintiff and represented to her 
that he had two bales of cotton, weighing each five hun- 
dred pounds, more or less, and offered to sell the same to 
her, and stated that the cotton was at P. Bowman’s gin, 
where she could get it when she wanted to haul it away. 
Upon this statement, the bill of exceptions says, “the 
plaintiff took the trade, and paid Sutherland for it; the 
value of the cotton was thirty cents per pound.” 

The evidence further tended to prove that the defendant 
had, a short time before, owned the cotton at the gin; had 
never delivered it to Sutherland, or any one else; had 
promised to let Sutherland have the cotton when weighed, 
and a credit given defendant on a note which Sutherland held 
on him; that Sutherland never gave the credit, and never 
weighed the cotton, but, after plaintiff had agreed with 
Sutherland to take the cotton, defendant said to plaintiff, 
“ How do you like the cotton trade?” and said “ the trade 
was a good one, and he laid no claim to the cotton ;” that 
the cotton was removed by defendant, who made the con- 
tract of sale with Sutherland, and was the same cotton 
Sutherland sold to plaintiff. 

On this evidence, the defendant asked the court to 
charge the jury that “if they believed from the evidence 
that the cotton had not been weighed, and never was 
weighed, and the credit was not given to the defendant by 
Sutherland, the plaintiff could not recover.” This charge 
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the court refused to give, and the defendant excepted. 
Thereupon the court charged the jury that “in order for 
the plaintiff to recover, they must believe, from the evi- 
dence, that the cotton was delivered to plaintiff by Suth- 
erland, either actually or constructively.” ‘To this charge 
the defendant excepted. 

1. The charge asked was properly refused. It tended to 
limit the examination of the jury to a portion only of the 
evidence, to the exclusion of other important evidence in 
the case ; and made the finding of two facts indispensable 
to the plaintiff’s recovery, to-wit, the weighing of the cot- 
ton by Sutherland, and the entering of the credit on de- 
fendant’s note; whereas, the non-existence of one or both 
of these facts did not necessarily constitute a good de- 
fense. The important question was, had the defendant 
sold the cotton to Sutherland, or authorized him to sell it? 
As to this matter, the finding of either one of these facts 
entitled the plaintiff to a verdict. 

The statement of the defendant to the plaintiff, that the 
trade was a good one, and that he had no claim to the cot- 
ton, reasonably justified the inference that defendant had 
either sold the cotton to Sutherland, or had authorized 
him to sell it. For these reasons, this charge was rightly 
refused, and this question left to the determination of the 
jury. 

2. The charge given was more favorable to the defend- 
ant than he had any right to ask. The sale of the cotton 
by Sutherland to the plaintiff was complete without a de- 
livery, either actual or constructive. 

The payment of the purchase-money perfected the sale, 
without a delivery, and, as between Sutherland and the 
plaintiff, transferred the title to her.—Chitty on Cont., 7th 
Amer. from 3d Lond. ed., 374. This author says, “if one 
sell me his horse, or other thing, for money, and the money 
is paid, I may sue for and recover the thing bought.” This 
could not be done if the title did not pass from the vendor 
to the vendee. Taking all the evidence together, we think 
the verdict of the jury reaches, substantially, the justice 
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and equity of the case, and we are not disposed to dis- 


turb it. 
Let the judgment of the court below be affirmed, with 


five per cent. damages, at the cost of the appellant. 





DUNKIN vs. HODGE. 


[ ACTION FOR THE RECOVERY OF MONEY DEPOSITED AS INDEMNITY WITH SECU- 
RITY ON A BOND FOR THE APPEARANCE OF A DEFENDANT CHARGED WITH A 


FELONY, &C.] 


. An agreement to become bail ; when void.—An agreement by which one 
party receives a sum of money to become the bail of another accused of 
felony, in order that a defendant may be released from custody, so as to 
escape trial, is void, as obstructing or interfering with the administra- 
tion of public justice. Money paid under such an agreement cannot 


oon 


be recovered back. 
Judgment final on bail bond; when cannot be compromised.—A final 
judgment on an undertaking of bail cannot be compromised with the 


ro 


solicitor. 

Same ; when cannot be assailed collaterally.—Such an undertaking can- 
not be collaterally assailed as void, on the ground that the undertaking 
was approved by the sheriff, in a case of felony. 


~ 


(PeteERS, J., dissenting.) 


ApprEaL from Circuit Court of Perry. 
Tried before Hon. Mitton J. SAFFOLD. 


The appellee sued the appellant to recover from him 
money which the complainant alleged she had deposited 
with him as indemnity against his liability as bail for her 
son, who was in jail, under the commitment of a magis- 
trate, for assault with intent to murder. He defended on 
the ground that the money was paid to him in considera- 
tion of his becoming bail for her son, so that he might get 
out of jailand run away. This defense was supported by 
his own testimony, while the complaint was sustained by 
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two witnesses, one of whom was the party who made the 
agreement with the defendant, as agent of the plaintiff, 
A final judgment had been rendered on the bail bond for 
its full amount, $1,000, which, it was claimed, had been 
satisfied by the payment of about $250, under an agree- 
ment to that effect between the solicitor and the counsel 
of the accused. 

The bail bond was approved by the sheriff; there was 
evidence tending to show that before suit, defendant, on 
demand by appellee’s attorney, promised to refund. The 
defendant testified that he had no conversations with the 
plaintiff about going on the bond, and the witness who 
made the arrangement for the plaintiff, testified that he 
had no authority for the plaintiff to make the arranges 
ment, that the defendant should flee from justice. The so- 
licitor testified that he compromised the judgment, because 
strenuous efforts were being made to induce the governor 
to remit the amount, and he feared the governor would 
remit it. 

Among other charges, the court gave the following, 
which was excepted to by the appellant: “ That the de- 
fendant Dunkin having admitted in his testimony, that he 
was induced to and did go on the bond, under the expecta- 
tion and for the purpose of making meney, believing that 
Plummer Hodge would, if bailed out, never return to stand 
his trial, and the case would be compromised; and based 
his defense on the ground that the transaction out of which 
the suit grew was illegal, and contrary to public policy, 
he can not invoke the aid of this court for his protection, 
and the jury cannot consider any matters of law or evi- 
dence alleged in his favor. 

“If they believe, on the contrary, that plaintiffin no way 
knowingly and intentionally participated in the transaction 
which led to the non-appearance of Plummer Hodge to 
stand his trial, but deposited this money with defendant, 
as an indemnity against any legitimate loss he, defendant, 
might sustain, under the promise of defendant to refund 
all or any part of the amount not needed to re-imburse 
him any loss in money he might sustain, then she can re- 
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cover, and the measure of damages is the amount left in 
Dunkin’s hands after payment to the solicitor, and inter- 
est from the time the demand on him was made.” 

To the refusal of the court to give the following charges, 
(among others asked), appellant excepted : 

1. “ That if the jury believe from the evidence that the 
agreement sued on in this case was made and entered into 
to prevent or impede the due course of public justice inthe 
case of the State of Alabama against J. P. Hodge, ona 
charge of assault with intent to commit murder, then they 
must find for the defendant. 

2. “That the liability of the defendant Dunkin, on his 
forfeited bond for the appearance of J. P. Hodge, ona 
charge of assault with intent to commit murder, could not 
be discharged by a compromise with the solicitor, and 
that any such compromise is a part payment of said lia- 
bility only to the amount actually paid, under and by virtue 
of said compromise.” The judgment of the court below 
was for the appellee. 


Battey & Braaa, and Sxivers, for appellant. 


(No brief for appellant came to Reporter’s hands.) 


J.C. Rem, contra.—It is insisted, that if the bond 
for one thousand dollars, made by Hodge, appellant, 
and M. D. L. Stewart, was made expressly to get the said 
Hodge out of jail, in order that he might escape, and not 
appear for trial, that there is no proof to show that the 
appellee was particeps criminis, or that she was a party to 
any contract for that purpose. Under the contract then 
made by said appellant with Thomas G. Clancy, as the 
agent of appellee, she had the right to sue for and recover 
from the appellant the surplus of money left in his hands 
after being discharged from liability on said bond. 

2. There is no evidence to show that H. H. Moseley, as 
sheriff, had any authority to take the bond of Plummer 
Hodge, Elias Dunkin, the appellant, and M. D. L. Stewart, 
a copy of which is set forth in the record. Bail must be 
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taken by a court of competent authority, magistrates or 
other officer ; or, if committed to jail upon a preliminary 
examination, the prisoner may give bond to the sheriff, if 
the committing magistrate has rendered in the commit- 
ment the amount of bail required, and signed his name 
thereto —Rev. Code, 4014, 4233. 

3. The bond taken by the sheriff aforesaid is, therefore, 
null and void, and “is no more than so much blank paper.’ 
16 Ala. 81. 

4, If the bond was void, then the judgment rendered on 
said bond is void.—29 Ala. 141. 

5. If the judgment rendered on said bond is void, then 
it may be collaterally assailed by the appellee.—21 Ala. 
772 ; 20 Ala. 446; 23 Ala. 155; 17 Ala. 430. 

6. The evidence shows that the judgment on said bond 
was compromised by John C. Reid, acting for the appel- 
lant and appellee in this case, with Rufus J. Reid, as solic- 
itor, at two hundred and fifty dollars. Admitting that the 
said solicitor had no authority to make said compromise, 
yet under the evidence in this cause, it is submitted that 
the said appellant is estopped from setting up the want of 
authority in said solicitor to make said compromise. 

7. Said bond being void, it was the duty of said appel- 
lant to have prevented judgment being rendered on the 
same, and if through his negligence or ignorance he suf- 
fered judgment to be rendered against him, he will not now 
be-heard to complain, although he may be compelled to 
pay the balance of said judgment. 


B. F.SAFFOLD, J.—The rules of law applicable to this 
case, as presented by the bill of exceptions, are as follows: 

Such a contract as that set up by the defendant is one 
obstructing or interfering with the administration of public 
justice, and is void. The purpose of bail is to restrain as 
little as possible the liberty of the citizen, consistent with 
his retention until his guilt or innocence of the offense 
alleged against him can be ascertained by due course of 
law. Whatever may be the duty of a citizen who knows 
that an accused person is endeavoring to give the bail ro- 
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quired of him in order that he may escape from trial, it is 
certainly against his duty to aid him to doso. The pun- 
ishment of felony prescribed by law, can not be commuted 
by the payment of money, If the testimony sustained the 
defense, the plaintiff could not recover, because the agree- 
ment would be void as against public policy, and therefore 
the money could not be recovered back.—Add. on Con. 93, 
96 ; Edgcomb v. Rodd, 5 East. 294. And, if valid, it gave 
the money to the defendant. 

After the rendition of a judgment final on a forfeited 
bail bond, the solicitor has no authority to make any com- 
promise in satisfaction of it. Neither has the court, after 
the adjournment of the term. 

After judgment without objection on a forfeited under- 
taking of bail in a case of felony, which was approved by 
the sheriff, it will be presumed that he was authorized to 
do so by the proper court.—Rev. Code, 4241; old Code; 
3408. 

The ruling of the circuit court was not in conformity 
with the principles herein declared. 

The judgment is reversed and the cause remanded. 


PETERS, J., (dissenting ).—The reversal in this case is 
proper, but [ am not able to consent to the argument upon 
which it is based or the deductions from it. 

Undoubtedly it is the right of all persons, before convic- 
tion, to be bailed by sufficient sureties, except for capital 
offenses, when the proof is evident or the presumption 
great; and excessive bail shall not in any case be required. 
Const. Ala. 1867, Art. I. § 18; Rev. Code, §§ 4234-35; 
Ex parte Croom & May, 19 Ala. 561; Ex parte Banks, 28 
Ala. 89. After a defendant is once discharged on bail, I 
know of no law that confines him to remain in any one 
particular place or county in the State, or in the nation. It 
is neither immoral, criminal, or against the public policy, 
for a person who is not under arrest to go where he pleases, 
so he does not trespass upon the rights of others.. He is 
not bound to remain in the jurisdiction. He is only bound 
to appear at the place and time appointed, or to pay a 
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certain sum of money to the State for the use of the county, 
in which he stands charged.—Rev. Code, §§ 4239, 4244, 
4254, 4255. And after his release upon bail from custody 
he may lawfully leave the court, the county, the State, or 
the nation. And he may go away at just such rate of speed 
as suits him, and at hisown time. He may run away if he 
thinks it best. Then, a contract to aid one to procure bail 
for the purpose of running away, after his release from 
custody, is not illegal. And money deposited for that 
purpose, which is not used, may be recovered back by the 
true owner.— Hitchcock et al. v. Lakens & Son, 8 Port. 333. 

The judgment on a forfeited bail piece is the property 
of the county. It is the duty of the county solicitor to 
attend to its collection; and for this purpose, he has the 
same power over it that any other attorney has over the 
case of his client. The county, then, through its proper 
authorities, may authorize him to compromise the judg- 
ment, or it may accept and ratify a compromise that the 
attorney may make. Such a judgment is a judgment in a 
civil suit, and it is governed by the law applicable to such 
suits.— Dover et al. v. The State, &c., 45 Alabama, 244. 
The compromise of a prosecution is illegal and forbid- 
den by the public policy, but this is not the case with 
a civil suit. A contract based upon the former is 
illegal, but not one based upon the latter —Phillips v. 
Kelly, 29 Ala. 628; 2 Bennett & H. Lead. Crim. Cases, 
258 et seg. ; 1 Chit. Cr. Law, 4 et seg. ; 1 Pars. on Con. 
p. 456 et seg. ; 5th Ed. Rev. Code, §§ 3587, 3588 ; ib. § —; 
Motley et al. v. Motley, 45 Ala. 555. 

For these reasons I feel compelled, most respectfully, to 
differ with the majority of the court in the application of 
the law sustaining the argument of the court in this case. 
In my opinion the plaintiff has clearly the right to recover, 
even if the accused in the criminal prosecution was bailed 
in order to afford him an opportunity to run away. 
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WILCOXEN vs. REYNOLDS. 


[ACTION ON PROMISSORY NOTE. ] 


1. Promissory note; what prima facie not dischargeable in Confederate cur- 
vency.—A promissory note made in this State on 3ist October, 1863, for 
a certain number of ‘‘dollars,” and payable January Ist, 1864, is not 
prima facie subject to be discharged by a payment in Confederate treas- 
ury notes. In such a note the word dollars means dollars in lawful 
money of the United States. 

2. Error without injury; what no ground for reversal.—A charge of the 
court which is more favorable to the defendant objecting to it than the 
testimony justifies, is, at most, but error without injury, and is nota 
ground for reversal. 

3. Same; party complaining must show error.—When a charge is of such 
doubtful meaning as to leave it uncertain whether it would produce a 
correct result or not, the party objecting to it, must show that he would 
be injured by it. Any process that will reach a correct result is suffi- 
cient. 


ApPEAL from Circuit Court of Dale. 
Tried before Hon. J. McCaLes WIney. 


The facts are stated in the opinion. 


J. L. Puau, and Seats & Woop, for appellant. 
W. C. Oates, contra. 


PETERS, J.—This is an action of debt commenced on 
the twenty-fourth of September, 1866, in the circuit court 
of Dale county, and tried at the fall term, in the year 1870, 
of said circuit court. The cause of action was a promis- 
sory note, which was in the following words, to-wit : 
“$2175 90-100. ABBEVILLE, ALA., Oct. 31, 1863. 

On or before the first day of January next, I promise to 
pay Charles J. Reynolds, or bearer, the sum of two thou- 
sand one hundred and seventy-five 90-100 dollars, for 
walue received.” JAMES WILCOXEN.” 


The appellee, Reynolds, obtained a judgment in the 
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court below, on the verdict of a jury for the sum of three 
thousand four hundred and thirty-six 84-100 dollars, 
and costs. From this judgment Wilcoxen appeals to this 
court. 

There was a bill of exceptionstaken by the defendant 
on the trial in the court below, from which it appears that 
the said defendant set up in defense to said action, that 
said promissory note was understood and agreed to be 
paid in Confederate treasury notes of the late “Confed- 
erate States of America,” so-called. But the only evi- 
dence offered by the defendant in the court below, in sup- 
port of this defense, was, that the note was given for the 
purchase-money, in part, of a tract of land; that the price 
’ given for the land was much above its real value; that the 
trade for the land was consummated in the State during 
the late rebellion, when the currency of the country was 
said Confederate treasury notes, and that the maker of the 
note understood that this currency would be the medium 
of payment, and that about fifteen hundred dollars of the 
purchase-money, for said land, was paid down on the con- 
summation of the trade, for said land, in said Confederate 
currency, called “Confederate treasury notes.” The whole 
price of the said land was seven thousand dollars, which 
was paid in notes and judgments, and said sum of fifteen 
hundred dollars in Confederate treasury notes, except the 
amount of the note sued on. This was the substance of 
the proof on the part of the defendant in the court below. 
On the part of the plaintiff, it was shown that the plain- 
tiff did not agree to receive payment of said note in Con- 
federate money, but only in lawful money; that nothing 
was said at the time the trade was agreed upon or consum- 
mated, or when the note was executed and delivered about 
its payment in Confederate money, or in any other kind of 
money, except what is mentioned in the note itself, and 
that the land was not sold for a price above its value, when 
it was considered how the price was to be paid, to-wit, in 
promissory notes and judgments on third persons, in the 
Confederate money paid down, and the balance mentioned 
in the note in controversy. The plaintiff, who was a wit- 
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ness for himself, testified that the note was not to be paid 
in Confederate money ; that he did not want Confederate 
money, and would not have taken a wagon load of it for 
his land sold to the defendant, Wilcoxen. Upon this evi- 
dence the court, without being required to do so by one of 
the parties, gave the following charge in writing, to the 
ury: 
“This is an action, gentlemen of the jury, brought by 
the plaintiff against the defendant on a promissory note. 
When the plaintiff read in evidence the note sued on and 
closed, this would entitle him to recover the whole amount 
of the note and interest thereon to date, unless the defend- 
ant, on his part, by proof, shows that the plaintiff ought 
not to recover, or if recover, not as much as claimed by 
the plaintiff. The defendant pleads that it was understood 
between him and the plaintiff that the note sued on was 
to be paid in Confederate treasury notes. Well, gentle- 
men, the law is that the defendant must satisfy you that - 
this plea is true. The onus is on him to prove his plea. 
And before this plea can avail him, he must satisfy you 
that not only he so understood it, but that the plaintiff 
also understood it in that way. Whether or not this un- 
derstanding, as set up in the plea, was had between the 
parties is a question for you, gentlemen, and you must de- 
cide it from the evidence in the case. If you shall believe 
that it was understood or agreed between the plaintiff and 
defendant, that said note was to be discharged by a 
payment in Confederate treasury notes, the defendant will 
be entitled to scale the notes under the ordinance of the 
convention of 1865, in this State. And in ascertaining 
how much to scale it, you will find out from the proof what 
was the real and true value of the land purchased by the 
defendant from the plaintiff, in good money, and then find 
asum which shall bear the same proportion to the real 
value of the land as the note sued on bears to the nominal 
amount agreed to be paid for the land purchased, and this 
sum, so found, with interest from the date of said note, 
will be the amount of plaintiff’s recovery. If you find for 
the plaintiff, you will say by your verdict, ‘‘ We, the jury, 
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find for the plaintiff, and assess his damages” at so much, 
If you find for the defendant, you will simply say, “ We, 
the jury, find for the defendant.” To this charge the de- 
fendant excepted. It is now contended by the learned 
counsel for the appellant that this charge is erroneous, be- 
cause the rule laid down therein by which the jury were to 
ascertain what amount the plaintiff is legally, justly and 
equitably entitled to receive on said note, provided the 
jury should believe, from the evidence, that said note was 
to be discharged by a payment in Confederate currency or 
treasury notes, under ordinance No. 26 of the convention 
of September 12, 1865, was different from that laid down 
in Herbert & Gessler v. Easton, 48 Ala. 547. 

This charge is really more favorable to the defendant in 
the court below, who is the appellant here, than he was 
entitled to. There was no evidence in the court below 
which tended to show that the promissory note mentioned 
in the complaint was to be discharged by a payment in 
Confederate currency or treasury notes. The testimony 
of the defendant and the plaintiff in the court below 
clearly shows this. The currency referred to and named 
in the note is “dollars.” This word expresses a certain 
value in the currency of the United States. In the singu- 
lar, if means one hundred cents of the legal currency of 
the nation. This is its prima facie meaning when used in 
an obligation to pay a sum of money. It is, however, ca- 
pable of being used in a broader and less technical sense. 
When this latter is: the case, its meaning, even in a written 
contract, may be explained by parol so as to show the real 
intention of the parties ; because it is the intention of the 
parties that makes the contract.—1 Pars. Cont. 475. But 
if this intention is different from that expressed in the 
written instrument, it can not be allowed to avail, unless it 
appears that all the parties to the contract concurred in it 
when the contract was entered into. The evidence in this 
case does not show this, nor tend to show it. There was 
no evidence, then, on which this charge could be based. 
The defendant was not injured by it. It was too favorable 
tohim. The mere fact that a promissory note, made in 
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this State on the 31st day of October, 1863, and payable 
in this State on the Ist day of January, 1864, without 
more, is not prima facie evidence that such note was 
agreed and understood by the parties to be discharged by 
a payment in Confederate treasury notes, when there is no 
expression in the note which indicates this intention. 

The charge of the court above quoted is certainly not 
free from considerable obscurity. And,if properly under- 
stood, it may not violate the rule laid down in the case of 
Herbert & Gessler v. Easton, 43 Ala. 547. And if it does 
not, it is not erroneous. It does not necessarily follow 
that the same result may not be reached by more than one 
process. A party complaining of error must show that it 
exists, and that he has been injured by it, else it will not 
be grounds for reversal —Shep. Dig. p. 5v8, § 82. 

The judgment of the court below is affirmed. 











SCRUGGS & LINDSAY, Ex’rs, er at. vs. ORME, As- 
SIGNEE, 


[BILL IN EQUITY FOR SETTLEMENT OF ADMINISTRATOR'S ACCOUNTS, «Cc. ] 


1. Presumption of final settlement of estate after lapse of twenty years ; by 
what avoided.—The presumption of the final settlement and distribu- 
tion of an estate, after the lapse of twenty years, is avoided, in favor of 
a distributee, by proof of an annual settlement within the time, and 
the absence of the administrator from the State a sufficient length of 
time, during the period within which he might have been called to ac- 
count. 

2. Annual settlement ; prima facie correct.—An annual settlement of an 
estate is to be taken as prima facie correct on final settlement. 


AppkaL from Chancery Court of Madison. 
Heard before Hon. Wm. SKINNER. 


Tue report of the case when it was in this court under 
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the name of Ragland’s Ex’rs v. Morton, as referred to in 
the opinion, is as follows: 

“The bill in this case was filed on the 6th August, 1860, 
by Daniel S. Morton, against John W. Scruggs and Robert 
B. Lindsay, individually, and as executors of the last will 
and testament of George O. Ragland, deceased, together 
with the children and heirs-at-law of said Ragland and hig 
deceased wife ; and sought to compel a settlement of said 
Ragland’s administration on the estate of David Morton, 
deceased, and a decree for the complainant’s distributive 
share of said estate, or of the assets belonging to said 
estate for which said executors or their testator might be 
found liable. According to the allegations of the bill, said 
David Morton died, intestate, in Franklin county, Alabama, 
prior to September, 1838 ; leaving his widow, Mrs. Mary 
Morton, and his two sons, Quinn and David S. Morton, as 
his heirs-at-law and distributees. In September, 1838, Mrs, 
Mary Morton married said George O. Ragland, by whom 
she afterwards had several children; and she died, intes- 
tate, in 1855, leaving her husband and children as her dis- 
tributees and heirs-at-law. ‘On or about the 6th Decen- 
ber, 1838, said George O. Ragland was duly appointed, by 
the probate court of Franklin county, administrator de bonis 
non of the estate of said David Morton, deceased, and took 
upon himself the burden and duties of said office as ad- 
ministrator. At the March term, 1839, said Ragland, as 
such administrator, recovered a judgment for one hundred 
and eleven 90-100 dollars, against one John W. Hodges, 
who was the former administrator of said estate, and who 
had resigned, or been removed; and said Ragland after- 
wards collected said judgment from said Hodges. Said 
Ragland, as such administrator de bonis non, possessed him- 
self of other personal property belonging to said estate, 
amounting in value to twenty thousand dollars and up- 
wards. Said Ragland never returned to said probate court 
of Franklin an inventory of the property in his possession 
belonging to said Morton’s estate ; never made a final set- 
tlement of said estate, nor annual settlements of the same, 
but treated and managed the property as his own—worked 
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the negroes of the estate with his own, for his own use and 
benefit, keeping no account of their hire, profits, or servi- 
ces ; removed them frem this State, without legal authority 

carried them, at one time, to Memphis, Tennessee, where 
he kept them for several years ; then moved them to Chat- 
tanooga, and afterwards to Madison county, Alabama, and 
sold some of them without authority ; and the balance of 


‘the negroes belonging to the estate of said David Morton 


are now employed by said Scruggs and Lindsay, for the 
profit and benefit of the estate of said Ragland. Said 
George O. Ragland departed this life some time in the year 
1858, having made and published his last will and testa- 
ment, in which he appointed said John W. Scruggs and R. 
B. Lindsay the executors thoreof; and said Scruggs and 
Lindsay, soon after the death of said testator, duly proved 
said will in the probate court of Franklin county, and took 
upon themselves the burden and execution thereof.’ A 
copy of the will of said Ragland was not made an exhibit 
to the bill ; nor was there any reference in the bill, or in 
any of the amendments thereto, to the annual or partial 
settlement of his accounts by said Ragland in 1544. 

“The executors filed an answer, in which they incorpor- 
ated a demurrer for want of equity, and on account of the 
lapse of time and the staleness of the demand ; and they 
also pleaded the statute of limitations and the staleness of 
the demand, as a bar to the relief sought. The chancellor 
overruled the demurrer, and, on final hearing on pleadings 
and proof, rendered a decree for the complainant.”—See 
41 Ala. pp. 844-6. 

This court then reversed the decree of the chancellor, 
and remanded the cause, in order that complainant might 
amend his bill so as to bring the cause within some of the 
exceptions to, or relieve from the operation of, the general 
rule, of a presumption of final settlement of an estate after 
the lapse of twenty years.—See 41 Ala. 348. 

After this the original bill was amended, and complain- 
ant having been adjudged a bankrupt, his assignee was 
made party complainant. 

The amended bill alleges— 
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Ist. That Ragland in his will, made in 1859, admitted 
his administration of David Morton’s estate to be an unset- 
tled and continuing trust. 

2d. That in 1844 he made an annual settlement of said 
estate, and executed an additional administration bond. 

3d. That he was absent from the State for seven years, 
between the years 1833 and 1859. 

The will of Ragland is also made an exhibit. 

The evidence in support of these allegations is sufficiently 
stated in the opinion. , 

The chancellor, on the hearing, overruled the plea of the 
statute of limitations and staleness of the demand, &c., 
and directed a reference to the register, to state an account, 
&c., as required in the decree rendered in the cause in 1866, 
which, among other orders not necessary to be further no- 
ticed, directs the register to charge Ragland’s estate with 
the hire of the Morton slaves from the time they went into 
his possession until the date of his death, with interest 
thereon, ec. 

In the account so taken the register charged items for 
the hire of the slaves from the year 1838, and the chancel- 
lor overruled the exceptions to this report, and duly con- 
firmed the same. 

The decrce rendered and the confirmation of the report 
are now assigned as error. 





Wa ker & BrickeEt, for appellants. 
Capaniss & WARD, contra. 


B. F. SAFFOLD, J.—The facts of this case are so fully 
stated in Ragland’s Ex’rs v. Morton, (41 Ala. 344,) its style 
when here before, that it is necessary only to recite such 
as have since been brought into issue. The bill was 
amended after its remandment, by the addition of three 
allegations in avoidance of the staleness of the demand: 
Ist. That Ragland in his will, made in 1#59, admitted his 
administration of David Morton’s estate to be an unsettled 
and continuing trust. 2d. That in 1844 he made an annual 
settlement of the said estate, and executed an additional 
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administration bond. 3. That he was absent from the 
State for seven years, between the years 1838 and 1859. 

It is well settled in this State, that the lapse of twenty 
years from the time an administrator might have been 
called to a final settlement, creates the presumption of 
such a settlement, and a distribution of the estate. But 
this presumption may be rebutted by proof of a clear 
and unequivocal recognition, within the time, of a subsist- 
ing and continuous trust.—Johnson v. Johnson, 5 Ala. 90; 
McCartney's Adm’y v. Bone, 40 Ala. 583. It is said in 
some of the authorities that this presumption is not avoided 
without proof of an effort within the time to compel a set- 
tlement.— Austin v. Jordan, 35 Ala. 642; Rhodes v. Turner, 
21 Ala. 210. We do not regard these last authorities as 
affirming the necessity of action on the part of those claim- 
ing rights against the administrator, in contradistinction 
from his admission of a continuing trust. No such issue 
was made, and there seems to have been in those cases 
neither admission on his part, nor action by the adverse 
party. The weight of authority is against such a construc- 
tion.—2 Williams on Ex’rs, § 1741; Ravenscroft v. Frisby, 
1 Coll. 16, 23; Portlock v. Gardner, 1 Hare, 594. 

Does the evidence establish any sufficient reason why the 
presumption should not prevail in this case? 

In 1844 Ragland made an annual settlement of his ac- 
counts, the result of which was a balance in his favor. A 
final settlement would not be so suggestive of a éontinuing 
trust as this. It might be made out of precaution simply, 
and long after the matters involved had been fully adjusted. 
But an annual settlement supposes another more complete 
to be afterwards necessary. It is an admission of a lia- 
bility to account to others, in the character assumed, pre- 
cluding the termination of both. 

The provision made in Ragland’s will for David 8. Mor- 
ton, on the condition that he “release my estate from all 
liability to him by reason of my being his guardian, and 
also by reason of my being administrator of his father’s 
estate,” should not be taken as a recognition of a subsist- 
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ing trust. It would be attaching to a single word, and even 
to its tense, a controlling influence inadmissible even in the 
construction of writings more formal and critical. It was, 
however, an admission that he had occupied such a relation 
towards his step-son, and that he had not properly ac- 
counted to him. Ragland died in 1859, and his wife in 
1858. Though the record does not show his age definitely, 
David S. Morton was probably not more than twenty-five 
years of age when he filed this bill in 1860. 

Ragland was absent from the State for about seven years 
immediately succeeding the year 1841. Section 2808 (2443) 
of the Revised Code requires the time a person is absent 
from the State during which a suit might have been brought 
against him, to be deducted from the period necessary to 
create the bar of the statute of limitations. In the former 
decision of this case, (41 Ala, 344,) it was said that the re- 
moval of the slaves to Tennessee, and the keeping them 
there for several years, did not relieve the case from the 
rule of presumption. The court probably did not consider 
this statement equivalent to the averment now made of 
Ragland’s absence. It is true, we are not called on to ap- 
ply a statute of limitations, but to determine the staleness 
of a demand. . Nevertheless, equity applies the rules gov- 
erning the one to the ascertainment of the other, in proper 
cases. In addition to the other evidences of a subsisting 
and continuing trust, is the testimony of Samuel J. Rag- 
land, that George O. Ragland acted as the administrator 
of David Morton, deceased, from 1838 to the time of his 
death. This witness was his brother, and was engaged 
with him in business for several years of the time. -He 
further says, that nearly or quite all of the slaves which 
George O. received as the property of his intestate, he still 
had in his possession at the date of his death. We think 
the evidence sustains the decision of the chancellor on this 
point. 

The decree of 1844 ascertained a balance in favor of the 
administrator, Ragland. No evidence is given of any er- 
ror in this settlement, but the chancellor ignored it, and 
charged the administrator with the hire of the property 
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from 1838. This was error. The annual settlement was 
prima facie correct. We discover no other errors in the 


record. 
The decree is reversed, and the cause remanded. 


ATKINS vs. KNIGHT. 
[ ACTION BY ENDORSEE AGAINST MAKER OF PROMISSORY NOTE. } 


1. Promissory note, action; endorsee against maker, what valid defense.—Ina 
suit by an endorsce against the maker of a promissory note, it is a valid 
defense that it was given in consideration of the notes and accounts of 
another person, and payable when they were collected, which had not 
been done, and that the plaintiff obtained it after maturity. 

2. Same, fraud of maker and payee, when ne defense.—The fraud of the 
maker and payee of a note in ante-dating it, for the purpose of prac- 
tising a deceit on a third person, and making it appear an absolute 
promise to pay, when, in fact, its payment depended on the success of 
the deceit, can give no protection to the maker, nor aid to the endorsee 
after maturity, in a suit for its collection, 

3. Negotiable note, what required of purchaser after maturity.—It is better 
to require one who would purchase a negotiable note after its maturity 
to ascertain whether it is a subsisting demand, than to subject the 
antecedent parties to the necessity of tracing to him a knowledge that 
it was not. 

4, Plea in bar, suggesting claimant; when sulbjectto demurrer.—A plea in bar 
which in substance merely suggests another claimant for the money 
sought to be recovered without a request for an interpleader, is subject 
to demurrer. Also, when the matter arose after the commencement 
of the suit, and is not pleaded puis darrein continuance. 


APrrEAL from Circuit Court of Butler. 
Tried before Hon. P. O. Harper. 


This is an action by Knight, as transferee, against 
Atkins, as maker of a promissory note. 

The defense was non assumpsit, failure and want of con- 
sideration, “with leave to give in evidence any thing that — 
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might be good matter of defense under any plea not re- 
quired to be sworn to,” and a special plea alleging in sub- 
stance that Yeldell, the payee of the note, being insolvent 
and in contemplation of bankruptcy, with a view of prefer- 
ring a creditor, and in fraud of the bankrupt act, within 
less than four months before his adjudication of bankrupt- 
cy, transferred said note, after its maturity, to one Donald 
in payment of an antecedent debt ; said Donald knowing 
the insolvency and contemplated bankruptcy of Yeldell; 
that plaintiff received said note from Donald after maturity, 
Oath to this plea was waived. A demurrer to thespecial plea 
was sustained by the court, to which the defendant excepted. 

The plaintiff then read the note, which was as follows: 

“$400. One day after date, I promise to pay J. M, Yel- 
dell or bearer four hundred dollars for value received for 
Dr. G. B. Herbert’s notes and accounts. 

JAMES O. ATKINS. 

Monterey, Dec. 1, 1866.” 
and proved that by successive transfers it was his prop- 
erty. 

The defendants’ testimony tended to prove that there 
was a simulated contract between him and Yeldell, by 
which he, for the benefit of Yeldell, was to appear to have 
purchased absolutely some claims against Dr. Herbert, 
who was insolvent, and to use them as a set-off against a 
note of the said defendant made to Dr. Herbert, and trans- 
ferred to one Dunklin, who shortly after this sued defend- 
ant. If defendant succeeded in so using the said claims, 
he was to pay Yeldell the amount of the note then made, 
but he was not to pay the note if he failed to so use the 
claims of Dr. Herbert. 

This agreement was evidenced by a writing executed 
coutemporaneously with the note; and both the note and 
agreement were ante-dated, so as the better to enable the 
defendant to use the claims as a set-off. 

Yeldell, in violation of his agreement, put the note in 
circulation after its maturity by endorsing it to Donald, 
from whom the plaintiff obtained it, without actual knowl- 
edge of the above facts. The defendant failed in his at- 
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tempt to use the claims of Dr. Herbert, as a set-off to 
Dunklin’s suit, and they have not been made available. 
There was no other consideration for the note. 

Upon this evidence the court, among other things, 
charged the jury that “if defendant and Yeldell agreed to 
make, and did make, the note sued on in this case for the 
purpose and with the intention that defendant should by 
means thereof defeat a recuvery by Dunklin on the note 
that had been transferred by Herbert to Dunklin; then the 
transaction was fraudulent, and if such note was trans- 
ferred to plaintiff, even after it was due, and plaintiff had 
no notice of the fraud, and had paid value received for it, 
then the plaintiff was entitled to recover.” To this charge 
the defendant excepted, and asked the court to give the 
following : 

“Ist. If the jury believe that defendant and Yeldell, the 
payee, executed the note for the sole purpose of defrauding 
another party, then the transaction being tainted with 
fraud no person who took the note from Yeldell after it 
was due could recover on the note. 

2d. If the note was founded in a fraudulent transaction, 
it is void, and does not become good if traded to another 
after it is due. 

3d. If the jury believe it was the understanding and 
agreement of the parties, Yeldell and Atkins, at the time 
the note was made, that the note was not to be paid unless 
Atkins collected certain notes and accounts from Dr. Her- 
bert, then Atkins is not liable to pay the note unless he 
has collected said notes and accounts, or unless he has in 
some way violated his contract in relation to the collection 
of said accounts and notes. 

4th. Though Atkins and Yeldell may have intended to 
perpetrate a fraud on Dunklin, yet if their attempt did not 
work any actual injury to Dunklin, then their attempt 
would not be such a fraudulent transaction as would pre- 
vent Atkins from defending this suit by showing a failure 
of consideration. 

5th. No man who buys a promissory note after it is due, 
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can claim to be an innocent holder so as to preclude any 
defense that the maker might put in against the payee. 

6th. If Yeldell traded the note sued on after it was due, 
Atkins has the right to make any defense to the note sued 
on by Knight, that he could have made if sued by Yeldell, 
the payee.” 

The court refused to give each charge asked by defend- 
ant, and to each refusal defendant excepted, and here 
assigns as error— 

Ist. Sustaining the demurrer to special plea. 

2d. Charge given by the court. 

3d. Refusal to give the charges asked. 


Hervert & BvueELL, for appellant.—The charge of the 
court, as applied to the bill of exceptions, involves two 
questions : 

1. Could Yeldell, the payee, have recovered of Atkins ? 
The following authorities answer the question in the nega- 
tive: Chitty on Bills, p.92; Armstrong v, Toler, 11 Wheat. 
259 ; Ayer v. Hutchins, 4 Mass. 370; Hinds v. Chamberlain, 
6 N. H. 225; Pars. on Cont., 4th ed., vol. 2, note 4, p. 280; 
Nellis v. Clark, 20 Wend. 24; Smith v. Hubbs, 1 Fairfield, 
(Maine,) 71; Hoover v. Pierce, 27 Miss. 13; Walker v, 
Gregory, 36 Ala. 184; Goudy v. Gebhart, 1 Ohio St. Rep. 
363. 

Smith v. Hubbs, Hoover v. Pierce, and Nellis v. Clark, su- 
pra, are all well considered opinions, holding that where a 
note is given with the intention of defrauding third par- 
ties, the holder may nevertheless prove the fraud as a de- 
fense, because a note is an executory contract, not to be 
enforced if tainted with fraud. Such proof was heard in 
Walker v. Gregory, supra. There the note on its face 
showed a good consideration, but R. W. Waker, J., deliv- 
ering the opinion of the court, says: “If the proof showed 
that the real consideration of the contract was future co- 
habitation, then it was to be read as though it recited that 
consideration.” 

2. Can Knight, who took the note more than twelve 
months after maturity, claim to be an innocent purchaser 
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without notice? The following authorities show that he 
took it subject to all defenses the maker might have set up 
against the payee: Story on Prom. Notes, § 190; Chitty 
on Bills, 244, 115; Sebring v. Van Wyck, 1 Johns. Cas. 
330; Odiorne v. Howard, 10 N. H. 348; Lansing v. Lan- 
sing, 8 Johns. 454 ; Ayer v. Hutchins, 4 Mass. 370. 

The established rule is, that he who takes paper past 
due, is charged with notice of all he might have learned 
by making proper inquiry, GoLDTHWAITE, J., says, in Rob- 
ertson v. Breedlove, 7 Port. 543, such paper is “subject to 
all objections in respect of want of consideration or ille- 
gality, and all other objections,” &c. 

Examining the cases relied on by appellee, we find Lick- 
man v. Lapsley, 138 Sgt. & Rawle, 224. No transfer had 
given pretended validity to the note, and it is held that 
one party can not set up his fraud against the other. In 
other words, the court, because it hated fraud, enforced a 
fraudulent executory contract, thereby making itself the 
instrument of fraud. We have no fear this court will do 
that. The case is unsupported by authority, and totally 
at war with principle. 

Administrator of Wilson v. Greene, 25 Vt. 456, is the case 
of an executed fraudulent contract, which the court re- 
fused to disturb. 

Thomas v. Page & Page, 3 McLean, 369: The report of 
the case does not show when the note was transferred, and 
we must presume the transfer was before maturity. In 
fact, the very next case in the same volume, 3 McLean, 371, 
shows what would have been the decision in Thomas v. 
Page, had the note been transferred after maturity. There 
they say a person who took over-due paper “should have 
made inquiry,” &c. 

Decatur Bank v. Spence,9 Ala. 800; Roberts v. Adams, 
8 Port. 300; Herbert v. Huie, 1 Ala.; Huntingdon v. Branch 
Bank, 3 Ala. 188: These are all cases in which one party 
entrusts another with the filling up of a note signed in 
blank. In none of them is it made to appear that the pa- 
per was negotiated after it became due. Hence, the doc- 

e of estoppel properly applies. The party who has 
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put it in the power of another to mislead a third person, 
is estopped to set up that the note was filled up with a 
larger amount than he authorized. But if the notes had 
been traded after maturity, and the persons taking them 
thereby put on inquiry, we apprehend the decisions would 
have been different. There is, however, this other differ- 
ence: the question in these cases was not one of consider- 
ation, which may generally be inquired into, but of amount 
agreed to be paid, as to which, generally, parol evidence is 
inadmissible to vary a written contract. 

Rhodes v. Starr, 7 Ala. 346, that the contract for the 
sale of lands was executed, vendee having been put in 
possession and waived deed. 


T. J. Jupae, and T. H. Warts, contra.—The demurrer to 
the special plea was properly sustained—lIst, because this 
special plea amounted to nothing more than the general 
issue, or if it did, the same proof could have been given 
under the general issue, under the agreement shown in the 
judgment entry ; 2d, because the matters set forth in said 
special plea constituted no valid: defense to the plaintiff’s 
right of recovery. There was no averment in the plea 
that the assignee of Yeldell, or his creditors, claimed the 
note sued on as assets of Yeldell’s bankrupt estate ; 3d, 
because all the material matters set forth in the plea oc- 
curred subsequent to the commencement of this suit; 4th, 
as this plea is based on facts occurring after the com- 
mencement of the action, it could, under no circumstances, 
have been held a good plea, unless pleaded as a plea puis 
darrein continuance. 

3. The charge given was correct. To hold the reverse, 
would be to allow Atkins, the appellant, to take advantage 
of his own fraud and that of the payee of the note, con- 
cocted between them, against an innocent man, who paid 
value for the note without notice of their combination to 
defraud. Atkins, by making the note in concert with Yel- 
dell, for the purpose of practising a fraud on a third party, 
put it in the power of Yeldell to transfer it to an innocent 
party and thus practice a fraud on him, if one of these 
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conspirators in fraud can now set up this fraud (not prac- 
ticed on him,) in defense of this suit. 

It matters not, in this view of the case, whether Knight 
became the holder of this note before or after maturity. 
Where two conspire to perpetrate a fraud on a third party, 
by one making a note payable to the other conspirator in 
fraud, and the note is then put off on a party without no- 
tice, paying value, neither of the conspirators in such a 
fraud can set up his own fraud and that of his co-conspir- 
ator to defeat the rights of the innocent victim of the 
fraud. 

The principles of the following cases support this view : 
Lickman v. Lapsley, 13 Serg. & R. (Penn.) 224 ; Adminis- 
trator of Wilson v. Greene, 25 Vt., especially on page 456 ; 
Thomas v. Page & Page, 3 McLean, 369. 

This last case is almost precisely in point, and was de- 
cided by Judge McLean, of the United States supreme 
court. “The maxim that fraud vitiates every contract, is 
always applied ad hominem, that is, to the party on whom 
the fraud is committed,” and does not apply to a case 
where two combine to perpetrate fraud on a third person‘ 
so as to permit one of the two participators in the fraud 
to set up the fraud of himself and co-conspirator, as be- 
tween themselves, to defeat the innocent victim of their 
fraud in recovering his just rights when he was one of 
these conspirators in fraud.—See Lickman v. Lapsley, 
supra. 

The general doctrine may be, that the defendant may set 
up against the assignee of a note the same defense he 
could against the payee; but where persons mutually 
engage to defraud another, and the note intended to be 
the instrument of the fraud come into the hands of an 
innocent assignee, who pays value for it, the original fraud 
can not be set up as a defense against the assignee.—See 
Thomas v. Page & Page, supra. The facts of the present 
case are strikingly like those of the case referred to. 

Where a party’s own agent is authorized to fill up a 
note in blank, and the agent puts in a larger sum than 
authorized, the maker is bound to pay to a holder for 
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value, and can not set up the fraud of the agent. These 
‘decisions rest on the ground that he who is most in fault 
must suffer.—9 Ala. 800; 8 Porter 300; 1 Ala. 18; 3 Ala, 
188. 

5. But under the facts disclosed in this bill of excep- 
tions, Atkins and Yeldell, as to third parties ignorant of 
the understanding between them, must be regarded as the 
makers of this note. In Murdock v. Carruthers, 21 Ala, 
785, it is held that a note made by one firm payable to an- 
other firm having a common member, is not a note until 
assigned, and the assignee is regarded as the payee. Why 
is this? It is because there was no contract completed 
until the assignment of the note; one man being a mem- 
ber of each firm, destroyed the idea that there would be 
two parties to the contract until the note was traded to the 
assignee, who was the second party to the contract, and 
hence he was regarded as the payee, although on the face 
of the paper he was the assignee. 

In this case, Atkins and Yeldell, both parties to the 
fraud, constituted one party, and Donald, the first assignee, 
constituted the second party to the contract. He had no 
notice of the secret understanding between Yeldell and 
Atkins; he paid his money without notice, and must be 
protected if he had sued. Knight stands in his shoes. 
In this aspect of the case, the note was not due until one 
day after Donald became the owner of it. He, in fact, in 
this view of the contract, became the owner of the note 
before maturity. 

6. When the consideration of a note is expressed 
specially on its face, parol evidence can not be introduced 
to show a different consideration, and that the contract has 
been rescinded.—See Newton v. Jackson, 23 Ala. 355; West 
v. Kelly, 19 Ala. 853; Evans v. Bell, 20 Ala. 509 ; Saunders 
v. Bacon, 8 John. 485. 

7. This note was an unconditional promise to pay, and 
the defendant can not set up a cotemporaneous agreement, 
whether verbal or written, to defeat a recovery against one 
who paid value for the note, without notice of such secret 
agreement.—See authorities cited in preceding point, and 
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court, and not merely the head note; Jones v. Jeffries, 
17 Missouri, p. 578. 

8. The authorities cited to show that a party who trades 
for over due paper takes it subject to equities between 
the original parties, have no application to such a case as 
this. In all such cases an innocent party is allowed to set 
up the fraud of payee imposed on him. No case can be 
found which holds that where both the maker and payee 
of a note combine to cheat somebody else, that the maker 
of a note can set up his and the payee’s bond to defeat the 
assignee for value, whether the assignee became so before 
or after maturity of such paper. 











B. F. SAF FOLD, J.—The defendant, Atkins, was at lib- 
erty to buy a set-off against his note to Dr. Herbert, but 
the purchase should have been absolute, not conditional. 
As he was to pay Yeldell only in case he made the claims 
against Herbert available, he had no such property in them 
as would entitle him to use them as a set-off— McDade v. 
Mead, 18 Ala. 214. His fraud consisted in concealing the 
conditional character of the purchase, and in ante-dating 
the agreement, for the purpose of precluding Herbert’s 
right to transfer or sue on his demand. : 

Assuming that Atkins’ note was given with the under- 
standing expressed in Yeldell’s receipt, and that the con- 
sideration has not been realized, the latter could not recover 
on it. If the plaintiff, obtaining the note after its matu- 
rity, occupies a better position than the payee, it must be 
on account of some fraud from which he is likely to suffer, 
and against which he was not warned either actually or 
constructively. 

The consideration of a promissory note may be inquired 
into, for the purpose of a defense to an action brought 
thereon, between any of the immediate or original parties 
to the contract. The rule applies to all cases where the 
party takes the note, even for value, after it is over due; 
for then he takes it subject to all the equities which prop- 
erly attach to the particular note between the antecedent 
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parties. The test of such an equity is, could the payee, 
at the time he transferred the note, have maintained a suit 
upon it against the maker, if it had then been mature, 
Story on Prom. Notes, §§ 178, 190. A note in circulation 
after it is due, carries suspicion upon its face. It suggests 
inquiry, and places the purchaser in privity with his in- 
dorser, and subject to any defense available against him. 
Sylvester v. Crapo, 15 Pick. 92; Burroughs v. Moss, 10 Barn, 
& Cresw. 563. It is better to require one who would pur- 
chaze a negotiable note after its maturity to ascertain 
whether it is a subsisting demand, than to subject the an- 
tecedent parties to the necessity of tracing to him a knowl- 
edge that it is not. 

The question in this case is not whether the defendant’s 
intended fraud shall shield him from liability, but whether, 
notwithstanding it, he shall be protected. Contracts in 
fraud of the rights and interests of third persons are void 
against them, but not necessarily always so between the 
parties or their privies, especially when not in pari delicto. 
For instance, if Atkins had purchased the claims upon Her- 
bert absolutely, after the commencement of the suit against 
him by Dunklin, and ante-dated the contract of purchase 
in order to make them available as an offset, he could not 
defeat the suit of an innocent purchaser, though after ma- 
turity, on the note given for them, on the ground of the 
attendant fraud. In such a case there would be neither 
want nor failure of consideration, and the fraud would be 
such as the perpetrator would not be allowed to take ad- 
vantage of.— Abner v. Kingsland & Co., 10 Ala.355 ; Trough- 
ton v. Johnston, 2 Hay, (N. C.) 328. 

Our conclusion is that the charge given by the court was 
erroneous ; the first, second and fourth charges asked by 
the defendant were properly refused; and that the third, 
fifth and sixth charges refused ought to have been given. 

The plea to which the demurrer was sustained, was in 
substance merely the suggestion of another claimant of 
the money sought to be recovered, without a request for 
an interpleader. Besides, it was not pleaded puis darrein 
continuance, the matter alleged having occurred after the 
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commencement of the suit. The demurrer was well sus- 
tained.— Agee v. Medlock, 25 Ala. 281. 
The judgment is reversed and the cause remanded. 





WARREN vs. THE STATE, 


[INDICTMENT FOR CARKYING ON, SETTING UP, OR BEING CONCERNED IN A LOT- 
TERY. ] 


1. Charge asked verbally ; may be modified—A charge asked verbally is 
not required to be given in terms. 

2, Same; as to the protection afforded by the charter of the Tuskaloosa Scien- 
tific and Art Association ;” what not erroneous.—On the trial of a person 
indicted tor carrying on a lottery without legislative authority, a charge 
that the use of printed or written refusals of the article drawn, and de- 
mands for the payment of their value in money, in pretended compli- 
ance with the charter of the Tuskaloosa Scientific and Art Association, 
but in real evasion of the law, willnot give the defendant the protection 
of that charter, is correct. 


Appeal from City Court of Mobile. 
Tried before Hon. C. F. Movutron. 


The appellant was tried and convicted on an indictment 
for setting up, or being concerned in setting up or carrying 
on a lottery, without legislative authority, &e. 

None of the evidence is set out in the bill of exceptions, 
but it states that after the evidence had closed, and the 
general charge had been delivered to the jury, the counsel 
for the defendant verbally asked the court to charge the 
jury, “that under section’? of the charter of the Tuska- 
loosa Scientific and Art Association, approved Feb. 3, 1866, 
the simple written refusal of the party drawing an award 
and asking for an appraisement of the article, which, by 
the certificate his number should be entitled to, entitled 
said party to demand and receive the value thereof in 
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money.” This charge the counsel declined to reduce to 
writing at the request of the court, and the court gave the 
charge in substance, but not in the exact language in which 
it was asked, and added the following explanation, viz: 
“the defendant would have the legal right of disposing by 
lot or chance, of any of the enumerated articles in the leg. 
islative grant ; that an article so chosen would be the per- 
sonal property of the winner, and he would be at liberty 
to dispose of it in any manner, and could sell or dispose 
of it, even to any one of the parties conducting the lottery. 
But if the jury believed from the evidence that the printed 
or written refusals on the back of the certificates sold, de- 
clining the acceptance of the articles, and requesting pay- 
ment of the value in money, was a subterfuge on the part 
of the defendant to enable him and those carrying on the 
lottery to evade the law by such trick or evasion, then the 
defendant would not be entitled to protection under the 
act of February 3, 1566.” 

The qualification of the charge is now assigned as error. 





Henry Sr. Pav, for appellant. 


ATTORNEY-GENERAL, contra.—l. The charge was asked 
orally, and the court properly refused to give it without 
qualification.— Milner and Wife v. Wilson, 45 Ala. 478; Ly- 
on & Co. v. Kent, Payne & Co., 45 Ala. 656. 

2. The court did not err in the charge given in explana- 
tion of the one requested by defendant.— Marks v. The 
State, 45 Ala. 38. 


B. F. SAFFOLD, J.—The appellant was convicted un- 
der an indictment for carrying on a lottery, without legis- 
lative authority of the State. His counsel declined to put 
in writing a charge asked, and the court gave it in sub- 
stance, but added that if the printing, or writing on the 
back of the certificates sold, declining the articles drawn, 
and requesting the payment of the value in money, was 
intended as a subterfuge to evade the law, the defendant 
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would not be protected under the act incorporating the 
Tuskaloosa Scientific and Art Association. 

The statute requiring charges asked to be given or re- 
fused in the terms written, applies only to such as are in 
writing.—Rev. Code, 2756; Milner v. Wilson, 45 Ala. 478. 

The charge given was in conformity with Marks v. The 
State, 45 Ala. 38. 

The judgment is affirmed. 





COGBURN, Apw’x, vs. McQUEEN. 
[ACTION ON BILL OF EXCHANGE. ] 


1. Evecutor ; what may not plead without alleging settlement, §:c.—No execu- 
tor or administrator of a solvent estate can allege his resignation, remov- 
al, the revocation of his letters, or that his authority has ceased from any 
cause, in defense of an action, without an averment that he has settled 
his accounts, and delivered over the assets of the estate as required by 
law. P 

2, Same ; what good plea in bar.—But aplea that before the commence- 
ment of the suit, his authority had ceased, the estate had been declared 
insolvent, and an administrator de bomis non was appointed, would bar 
an action. 

3. Judgment against representative of estate; when execution can not issue 
thereon. —No execution can issue upon a judgment which is obtained 
against the representative, after a declaration of insolvency. 


4. Order removing administratrix ; when will be presumed to have been made. 


Ina collateral proceeding, an order removing an administratrix will be 
presumed to have been made when a citation has been served on ber to 
appear and renew her bond, or show cause why she should not be re- 
moved ; and prior to the day appointed, she filed her accounts for a 
final settlement, and on the day set for the hearing, an administrator de 
bonis non was appointed, the settlement made, and a judgment for the 
balance in her hands rendered in favor of the administrator de bonis non. 


(Peck, C. J., dissenting.) 


APPEAL from the City Court of Montgomery. 
Tried before Hon. Tos. M. ARRINGTON. 
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The suit was commenced by summons and complaint on 
the 20th day of April, 1868, and was founded on a bill of 
exchange for $1385.66; which was drawn by a John H, 
Cogburn, in his lifetime, on and accepted by one Carr, and 
indorsed by said Carr to John W. McQueen, the plaintiff in 
the court below. After the making of the bill of exchange, 
said John H. Cogburn died ; and said Nancy Cogburn was 
duly appointed the administratrix of his estate; and in 
this character she is sued by McQueen, in this action. In 
answer to the complaint she pleaded seven pleas, by leave 
of the court. But it is only necessary to set out the fourth 
and fifth pleas, as it was upon the matter of these pleas 
that the cause principally turned on the trial. These pleas 
are in the following words, viz : . 

“4, And the said defendant saith that after the com- 
mencement of said suit, the said defendant, by the judg- 
ment of the probate court of Montgomery county; was 
removed from the administratorship of the estate of John 
H. Cogburn, and John C. Nicholson and H. C. Alford were 
appointed and qualified administrators de bonis non of said 
estate ; and defendant avers that after said appointment, 
by the judgment and decree of said probate court, said 
estate was declared inso!vent ; and defendant avers that 
said decree still remained in full force, and that said estate 
was at the time of the rendition of said decree, and is now 
insolvent, and that all the assets of said estate were not, 
and are not sufficient to pay the debts of said estate ; and 
defendant avers that after said decree of insolvency was 

rendered, the said John C. Nicholson and Hamlin C. 
Alford were continued by said probate court as adminis- 
trators of said insolvent estate.” 

“5, And the said defendant saith, that after commence- 
ment of said suit, the said defendant, by the action of the 
probate court of Montgomery county, ceased to be the 
administratrix of the estate of John H. Cogburn, and John 
C. Nicholson and H. C. Alford were appointed and quali- 
fied administrators de bonis non of said estate, and defend- 
ant avers that after said appointment and acceptance 
thereof, by judgment and decree of said court, the said 
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estate was declared insolvent; and defendant avers that 
said decree still remains in full force, and that all the assets 
of said estate were and are insufficient to pay the debts 
thereof; and the defendant avers, that after said decree of 
insolvency was rendered, the said John C. Nicholson and 
H. ©. Alford were continued by said probate court as 
administrators of said insolvent estate.” 

These pleas were demurred to by the plaintiff, but it 
does not appear that any special causes of demurrer were 
assigned. The demurrers were sustained ; and the defend- 
ant went to trial upon other pleas, which alleged, with more 
or less particularity, that the said Nancy Cogburn, as such 
administratrix as aforesaid, had ‘‘ made a full and final 
settlement of her administration of the estate of the said 
John H. Cogburn, deceased, in the probate court of Mont- 
gomery county, and on said settlement there was found 
against her a balance in her hands of the sum of 
———,; and afterwards, to-wit, on the ——— day of 
———, John C. Nicholson and Hamlin C. Alford were 
appointed administrators de bonis non of the estate of the 
said John H. Cogburn in her stead, and duly qualified and 
took upon themselves the administration of said estate of 
said John H. Cogburn, and then and there, by the judg- 
ment and decree of said probate court, recovered a judg- 
ment against this defendant for the sum of — dollars 
the balance found in her hands unadministered as afore- 
said, whereby the said defendant was diseharged of the 
further administration of the estate of the said John H. 
Cogburn, deceased.” The evidence afforded by the record 
of the probate court of the settlement of Mrs. Cogburn, 
and the appointment of her successors, was rejected by 
the court below, as appears in the opinion of this court; 
she excepted, and there was a verdict and judgment against 
her. The other material facts of this case are so fully set 
forth in the cpinion of the court as to make their repeti- 
tion here useless. From the judgment of the city court 
Mrs. Cogburn appeals to this court, and relies upon the 
sustaining of said demurrers, and the rejection of the 
evidence offered by her in support of her pleas as errors. 
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Martin & Sayre, for appellant.—Do these facts, set forth 
in the pleas, if established, constitute a defense to the 
action ? 

If an administrator resigns, it is a defense to the action 
if the plea avers a full settlement of the estate; and this 
provision was made upon the idea that the estate is sely- 
ent, and to prevent administrators from postponing judg- 
ments by repeated resignations, and upon the idea that 
all the property of a solvent estate is subject to the debts 
of the estate, whether in the hands of one administrator or 
the other ; and section 2284 gives the right to prosecute 
the suit against the succeeding administrators.— Skinner v. 
Frierson et al., 8 Ala. 917. This is based on the idea that 
the resigning administrator is still administrator as to 
* assets remaining in his hands. 

It is optional with a plaintiff which part of the assets 
he will pursue. 

He is seeking no recovery against a defendant person- 
ally, but only to charge the assets of the estate with the 
payment of bis debt. 

This burden of alleging that the assets have been turned 
over, is only applicable to resigning administrators. Sec- 
tion 2029 gives the judge of probate power to remove, 
and from the instant of removal he ceases to be adminis- 
trator, not by his own act but by the act of the court. 
He is, after his removal, no more administrator than if he 
was dead; and the suit, unless revived against his succes- 
sor, must abate. 

The distinction between the cases is plain. A resigning 
administrator, by the express provision of law, is continued 
administrator, unless he complies with the law by making 
a full settlement, turning over all assets, &c. 

His continuing liability is created by law, and would not 
exist but for the law. 

There is no such provision as to administrators who 
cease to be such from any other cause. Against them a 
judgment is rendered personally in the probate court.—Rev. 


Code, § 2233. 
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But the 3d, 4th, 5th and 6th pleas, contain other allega- 
tions which amount to a full defense to the action. 

That is, that the estate was decreed to be insolvent by 
the probate court of Montgomery county. 

Sections 2207-8, of the Revised Code, authorize admin- 
istrators, in the progress of any suit, to show that the estate 
had been declared insolvent—and although judgment may 
be rendered for the debt, it cannot be enforced by execu- 
tion.—§ 2209. 

It is immaterial to creditors of an insolvent estate, under 
whose administration it became so. If the conduct of the 
administrator has been such as to bring on the insolvency 
of the estate, that don’t prevent the insolvency af the 
estate—and the question of the liability of the administra- 
tor declaring the estate insolvent, must be tried and ascer- 
tained upon the settlement made by him. 

The effect of a judgment against an administrator is to 
render the assets of the estate in his hands subject to exe- 
cution. The judgment against Mrs. Cogburn rendered 
any assets in her hands liable to execution. 

The effect of a decree of iusolvency is to prevent the 
assets of an estate from being subject to execution. The 
creditor can only obtain such dividend as may be allowed 
by the court. 

All other appointments are revoked by the decree of in- 
solvency, and the property of the estate is vested in the 
administrator then appointed. 

Section 2238 must be controlled by section 2195. See- 
tion 2238 is only applicable to solvent estates. Section 
2238 has reference only to proceedings under chapter J—. 
and that chapter has no reference to insolvent estates. 

An estate can not be solvent as to one creditor, and 
insolvent as to another; and yet, if the judgment of the 
court be correct as to McQueen, the estate is solvent, and 
to al] others it may be insolvent. 

The 7th plea presents the simple question, that the es- 
tate of Cogburn was declared insolvent ; that the claim sued 
on was due at the time when the estate was so declared, and 
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that said claim was not filed in accordance with law, within 
nine months after the rendition of the decree. 

The court recognized by its action, the fact that she 
had ceased to be administrator ; she, by making no objec- 
tion, admitted it; and the successors recognized it by 
making application for letters of administration. 

Whenever citation issues and no answer is made, and 
other administrators are appointed, it is presumed, al- 
though not shown by the records, that the proper action 
was taken by the court. 

The object of the citation was to force the administratrix 
to make a new bond. The records do not show that any 
bond was given by her, or any reason for not giving it 
made. The necessary result was, that she must cease to 
be administratrix ; and that she did cease to be adminis- 
tratrix, is abundantly shown by the appointment of suc- 
cessors, and the judgment in their favor against her. 

The citation does not, upon its face, appear to be placed 
upon the petition filed by Nicholson ; that petition may 
have aroused the suspicions of the judge, and have deter- 
mined him to act in accordance with the power given him 
by sections 2029, 2030. 

Under the authority conferred by these sections, the 
judge was not bound to assign any reasons, or to make 
any order in the premises ; removal, or no removal, is the 
result. 

The law does not designate what evidence of this result 
shall be furnished by the judge. But the records in this 
case furnish the highest and best evidence that action was 
taken. 

Section 2014 of the Revised Code makes letters of ad- 
ministration, until revoked, conclusive evidence of the au- 
thority of the administrator. Before the Code, there was 
no such law. 

Sections 2044, 2233, 2237, show that when an adminis- 
trator is removed, a successor must be appointed, and a 
decree rendered in favor of the successor. All of which 
the record shows was done in this case. 

The citation in the record is evidently based upon sec- 
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tion 2029, and the application of Nicholson was a sufficient 
cause or reason for the action of the judge. 

The probate court is a court of general jurisdiction in 
the matter of the grant of letters of administration.— 
Grey's Adm’r v. Cruik, 36 Ala. 559. 

The fact that there was no removal must be affirmatively 
shown ; and it will not be inferred that there was no re- 
moval, because the record does not show, in so many 
words, an order making the removal.—J kelheimer v. Chap- 
man’s Adm’r, 32 Ala. 680; 7b. 194, 195, 208, 207, 208. 

The fast that the court appointed an administrator de 
bonis non, is of itself prima facie evidence that there was a 
vacancy in the administration, and will be held conclusive 
until it is clearly and explicitly disproved.—36 Ala. 563. 
And the record would be considered as amended, for the 
purpose of upholding the proceedings.—Ragland v. King’s 
Adm’, 37 Ala. 83; Moseley’s Adm’r v. Martin, ib. 219; 
Herbert v. Hancock, 16 Ala. 591; Speight v. Knight, 11 Ala. 
464. 

The entry of record in the orphans court, that adminis- 
tration of an estate has been granted, is conclusive to 
show that all the pre-requisites of the law have been com- 
plied with.—Lslava v. Elliott?’s Adm’r, 15 Ala. 265. 

Matthews, adm’r, v. Douthitt et al., 27 Ala. 273, is in har- 
mony with all these decisions, 

This decision is to this extent only: that a decree of 
final settlement, and a discharge of the administrator, 
within eighteen months after grant of letters of adminis- 
tration, was void, and that, consequently, the appointment 
of an administrator de bonis non after such a decree, was 
void. The record shows, in such case, that there was no 
vacancy, and shows it aflirmatively. And irregularities 
do not render the order void.—JFields’ Heirs v. Goldsby, 
28 Ala. 217. 

In collateral attacks upon judgments of courts having 
general jurisdiction of the subject matter, the attacking 
party must show aflirmatively that the court had no juris- 
diction. For instance, if letters were granted on the es- 
tate of A, it might be shown, in a collateral proceeding, 
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that A was not dead.—Willer v. Jones, adm’r, 26 Ala. 259; 
Coltart v. Allen, 40 Ala. 156. 

So, in this case, the question is not whether the record 
shows, in so many words, that Mrs. Cogburn was removed 
from her administration, but it is the fact, whether she was 
removed. Did she cease to be administratrix ?—Simns v, 
Boynton, 32 Ala. 360; Bradley v. Broughton, 34 Ala. 705; 
Clemens v. Walker et al., 40 Ala. 199. 

The evidence of insolvency, excluded by the court, was 
clearly admissible under the pleas. 
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Srong, CLropron & CLanron, contra.—Ils the averment in 
a plea of the removal of an administrator by the probate 
court, without more, sufficient ? 

It is contended by the appellant’s counsel, that the bur- 
den of alleging that the assets have been turned over to 
the succeeding administrator, is applicable only to resign- 
ing administrators. It is true that section 2297 of the 
Revised Code speaks only of_resignation. But why is 
this? At the common law, an administrator could not 
resign, but could be removed. By section 2039, Revised 
Code, an administrator was authorized to resign, and, in 
this respect, there was a change of the common law; and 
then section 2279 was adopted to regulate his liability in 
suits pending at the time of his resignation; that is, he 
must, in his plea, accompany his allegation of his resig- 
nation with an averment, that he had settled the accounts, 
and delivered over the assets of the estate &c. 

There being no statute prescribing the necessary aver- 
ments in a plea to a pending suit, in case of the removal 
of an administrator, the same material averments are 
required as at common law, At common law, in cases 
where the administration was revoked, pending the suit, 
although the revocation might be pleaded in discharge of 
the action, it was necessary for the plea to allege an ad- 
ministration of the effects, or that they had been delivered 
to the succeeding administrator.—Driver v. Tiddle, 8 Por. 
343. Section 2279 was designed to make, in the case of a 
resigning administrator, the same averments in the plea 
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necessary, which were necessary at common law in case of 
a removed administrator. 

Hence, whether the plea avers a removal or resignation, 
or, in general terms, as in some of the pleas, that the de- 
fendant had ceased to be administratrix, it is defective, 
unless it also avers, either an administration of the effects, 
or, that they had been turned over as required by law. 

Those pleas which do not show how the administration 
was terminated, whether by death, resignation or removal, 
are clearly defective. Pleas are always construed most 
strongly against the pleader. It is necessary for the plea 
to show that the administration was legally terminated, 
for that is the gravamen of the defense. The burden can 
not be cast upon the plaintiff to reply how the adminis- 
tration terminated. An administration can only be termi- 
nated by death, resignation, removal, or full administration 
and settlement; and, if the defendant seeks’ to avail him- 
self of the termination of the administration as a defense 
to a pending suit, he must aver, specifically, how it termi- 
nated, so that the court can determine on the face of the 
plea whether it has terminated. In other words, the plea 
must contain every averment necessary to the validity of 
the defense. 

Next. Is the declaration of insolvency a valid defense 
in this suit, and for thisdefendant, Mrs. Cogburn? Did 
the declaration of insolvency affect the issues between 
these parties ? 

The suit was commenced against Mrs. Cogburn whilst 
she was admiuistratrix. There was no defense to the note 
sued upon—no denial that it was a valid claim against the 
estate. ‘The issue, in whatever different forms presented, 
was, that pending the suit Mrs. Cogburn had been legally 
discharged from the administration, and was not liable to 
a judgment. This issue involved two enquiries: 1. Had 
she been removed? 2. Had she delivered the assets to 
the succeeding administrators ? This issue did not involve 
the declaration of the insolvency of the estate by the suc- 
ceeding administrators. It was an enquiry into the full- 
ness and completeness of her alleged final settlement made 
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with the administrators de bonis non, and upon which settle- 
ment the creditors had no right to be heard, as they were 
not, and could not have been, parties to it. This suit wag 
the only means by which McQueen, a creditor, could charge 
the administratrix personally, and the issue was, had the 
assets been administered by he, in due course of law ; not 
by the succeeding administrators. Ifshe had administered 
them in due course of law, she was not personally liable ; 
if she had not, she was. 

The object of a suit against an administrator is to obtain 
satisfaction, and the general effect of it is to charge the 
assets of the estate, but beyond this, the judgment has the 
effect, also, to charge the administrator personally, as well 
as his sureties, unless the assets are administered in due 
course of law. As an administrator can be made respon- 
sible only because of a debt due from his intestate, it is 
necessary to ascertain that fact by a suit against him as 
the representative of the estate, before he can be made 
personally liable.”—Skinner v. Frierson & Crow, 8 Ala. 
917. In the same case, it is held, that the plaintiff is not 
compelled to make the succeeding administrator a party, 
though it is his privilege to do so, if he chooses. He may 
proceed with his suit, although the resignation, (or re- 
moval, as the case may be,) is suggested and shown, uuless 
the administrator shows, either a due administration or a 
transfer of all the assets to the succeeding administrator ; 
and that it is the right of the plaintiff to controvert these 
facts. 

No one can plead the insolvency of the estate, exceptthe 
acting administrator. This defense is purely statutory, 
and sections 2507 and 2208 speak of a suit against the ex- 
ecutor or administrator. Nicholson and Alford were the 
administrators, and the estate was declared insolvent, by 
their application. It may have been insolvent in their 
hands, and not in the hands of Mrs. Cogburn. If it were 
otherwise, the outgoing and incoming administrators, by 
collusion, could defeat the creditor’s rights. 

It is not true that the judgment against Mrs. Cogburn 
would give McQueen a preference, as against the insolvent 
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estate, or interfere with the pro rata distribution of the 
assets. A judgment against Mrs. Cogburn, as administra- 
trix, could not have the effect to charge the succeeding 
administrator. If McQueen desired to charge the assets 
of the estate in the hands of the succeeding administra- 
tors, the suggestion of the removal of Mrs. Cogburn should 
have been confessed, and the succeeding administrators 
made parties.— Skinner v. Frierson & Crow, 8 Ala. 819. 

The judgment against Mrs. Cogburn, under the issue of 
her removal, and transfer of the assets to the succeeding 
administrators, has the object only to fix a personal liability 
upon her and her sureties. The same reasoning and 
authorities show, also, that the seventh plea presented an 
immaterial issue. Hence, we insist, that the demurrer to 
these pleas was properly sustained. 

The most important question, however, involved in this 
case, and upon which depends the correctness of the charge 
given to the jury is, was the appointment of the adminis- 
trators de bonis non void? We insist it was. 

“Tt was essential to the validity of a grant of adminis- 
tration de bonis non, that the office should be vacant at the 
time of the appointment, by the death, resignation or re- 
moval of the preceding administrator.” — Rambo v. Wyatt's 
Adm’r, 32 Ala. 363; Matthews’ Adim’r v. Douthitt and Wife, 
27 Ala. 2738. 

The validity of the grant of administration de bonis non, 
then, depends upon the fact of a vacancy. 

The case of Lkelheimer v. Chapman, 32 Ala. 676, does 
not conflict with this principle, as asserted in the two cases 
above cited. This case decides that the jurisdiction of the 
probate court for the granting of letters of administration 
is original, unlimited and general; and hence it was not 
necessary that the order should recite any jurisdictional 
fact. The presumption is, the court had jurisdiction ; but 
if it is made to appear by the records, or other legal proof, 
that there is no vacancy, then the court has no jurisdic- 
tion, and its action is invalid. This view harmonizes all 
the cases. 

Had, then, Mrs. Cogburn been removed at the time Nich- 
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olson and Alford were appointed administrators de bonis 
non ? 

On the 23d day of February, 1867, Nicholson, as one of 
the sureties of Mrs. Cogburn, filed his petition to compel 
her to renew her bond. 

In this respect, the probate court is a court of limited 
jurisdiction, and everything necessary to give it jurisdic- 
tion must appear upon the face of its proceedings.— Gunn 
v. Howell, 27 Ala. 663, and cases cited. 

There is no application in writing, in the record, but the 
minute entry recites it, and the jurisdictional fact, as it is 
alleged in the application, is, that “his interest will be en- 
dangered by remaining on said bond.” A moment’s com- 
parison will show that the fact alleged in the application 
does not comply with the statute, and is insufficient to give 
the court jurisdiction. The court being without jurisdic- 
tion, all subsequent proceedings are void, so far as based 
upon that application. 

But admitting, for the sake of the argument, that the 
proceedings up to and including the citation were valid, 
yet we insist that the record shows there was no vacancy, 
upon the following facts : 

1. No proceedings were had upon the application or 
citation subsequent to the issue of the citation. There 
never was any order of removal, or requiring an additional 
bond, or any action had by the court which amounted to 
the removal of Mrs. Cogburn. The proceedings to remove 
her were abandoned ; upon the filing of her account for a 
final settlement, they were prosecuted no farther. 

2. Her final settlement was not tantamount to a re- 
moval. ‘This is in no case the effect of a final settlement, 
by itself. The removal precedes the final settlement; a 
final settlement is the consequence of a removal.—Revised 
Code, § 2232. A final settlement, without being preceded 
by a resignation or removal, is not a discharge of the ad- 
ministrator, unless there has been a full administration, 
and the estate is ready for distribution. 

There was no proof, then, that any proceedings were 
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ever commenced to remove Nancy Cogburn, or that she 
has ever made a final settlement. 

In the case of Ragland v. King’s Adm’r, 37 Ala. 80, only 
a part of the record was in evidence—that portion which 
relates to the removal—and the minutes recited in the 
order, appointing the administrator de bonis non, the facts 
necessary to sustain an order of removal. The court con- 
sidered this as amounting to a removal of the administra- 
trix, and that they would consider the record as amended 
so as to show an order of removal. It is evident, that, in 
this case, the court, not controverting the principle estab- 
lished by former decisions, that, if there was no vacancy, 
the grant of administration de bonis non would be void, 
treated the question as a matter of evidence to ascertain 
whether there was a vacancy or not, and, upon the record 
before them, they would presume in favor of the action of 
the court ; the court, being for granting administration, a 
court of original jurisdiction, upon the general principle, 
that all proper intendments will be made in favor of the 
judgments of courts of original jurisdiction. But these 
intendments are not made, when the record affirmatively 
shows that the fact intended, does not exist. The rule is, 
that those facts, which are necessary to sustain the judg- 
ment, will be presumed, although they are not expressly 
alleged iit the record, provided the record contains terms 
sufficiently general to comprehend them in fair and reasonable 
intendment.—1 Greenleaf on Ev. section 19; Townsend v. 
Jeffreys, 17 Ala. 276; Murray & Durand v. Tardy,19 Ala. 
710; Laws v. Norris, 28 Ala. 675. The record in evidence 
in the case of Lagland v. King’s Adm’r, did contain terms 
sufficiently general to comprehend the fact of removal in 
fair and reasonable intendment ; and this was all, in prin- 
ciple, which the court decided. In the present case, the 
bill of exceptions states that all the record is before the 
court, and this record not only does not contain terms 
sufficiently general to comprehend the fact of removal in 
fair and reasonable intendment, but, on the contrary, 
affirmatively shows that there was no removal and no va- 
cancy. In the case of Ltagland v. King, the order of 
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appointing the administrator de bonis non, recited the facts 
necessary to sustain an order of removal, and thus there 
was enough in the record by which to amend. In the 
present case, the facts necessary to sustain an order of 
removal are not recited in the order appointing the ad- 
ministrators de bonis non, (page 261,) or any where else in 
the record, and hence, there are no terms from which to 
intend a removal, or by which to amend. Section 2014 
only makes letters of administration conclusive evidence, 
when offered in a suit to show the right of the person to 
sue as such, and when granted by a court having jurisdic- 
tion ; but leaves for contest the question of jurisdiction. 

For these reasons, we insist that the appointment of 
the administrator de bonis non was void, and the charge 
of the court is correct. 

We further suggest, that the record shows that Mrs. 
Cogburn was appointed administratrix ; the presumption is, 
that she continues administratrix until the record also 
shows her resignation or removal. 

When no evidence is before the court, but the order ap- 
pointing an administrator de bonis non, then the court will 
pronounce that the probate court had jurisdiction to make 
the order. But, when the whole record is before the court, 
as in this case, and the record fails to show any resigna- 
tion or removal, then no such presumption exists in favor 
of the jurisdiction. On the contrary, the presumption is 
in favor of the continued existence of the fact, that Mrs. 
Cogburn is administratrix. 


B. F. SAFFOLD, J.—The appellant was sued by the 
appellee in 1866 on a bill of exchange, drawn by A. G. 
Carr, on, and accepted by her intestate, John H. Cogburn, 
payable twelve months after date to the order of Carr, who 
endorsed it to the plaintiff. 

She pleaded seven pleas. Issue was joined on the first 
two, and a demurrer to the remainder was sustained. The 
bill was the evidence on the part of the plaintiff. The de- 
fendant introduced proceedings of the probate court, show- 
ing, among other things, her appointment as administratrix, 
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a citation to her, at the instance of Nicholson, one of her 
sureties, to give a new bond, the filing of her accounts for 
a final settlement, the appointment of Nicholson and Alford 
as administrators de bonis non of Cogburn’s estate on the 
20th of March, 1867, and the final settlement made by Mrs. 
Cogburn on the 25th of March, 1867, She next offered to 
prove that the administrators de bonis non had reported the 
estate insolvent, and it had been so declared ; but the plain- 
tiff objected, and the court excluded this evidence. There 
was evidence that Mrs. Cogburn had turned over to the 
administrators de bonis non the assets unadministered by 
her, but it was not shown how she ceased to be the admin- 
istratrix. 

No executor or administrator of a solvent estate can al- 
lege that he has resigned, or been removed, or that his let- 
ters have been revoked, or his authority has ceased from 
any cause, in defense to any action or proceeding, without 
an averment that he has settled his accounts, and delivered 
over the assets of the estate as required by law.—Revised 
Code, $$ 2279, 2238, 2232. But a plea, that before the 
commencement of the suit, his authority had ceased, the 
estate had been declared insolvent, and there was an ad- 
ministrator de bonis non, would bar the action, because the 
appointment of the latter would revoke any former grant 
of letters, and vest in him the property of the estate.—Re- 
vised Code, § 2195. Otherwise, a pro rata disposition of 
the property between the creditors would be defeated. If 
a suit is pending when the declaration of insolvency is 
made, judgment may be obtained, but it must be certified 
to the probate court.—Rev. Code, § 2209. No execution 
can issue upon a judgment which is obtained against the 
representative after a declaration of insolvency. 

Tested by these propositions, none of the pleas could 
have prevented the plaintiff from obtaining a judgment; 
but the fourth and fifth, if sustained by the proof, would 
have entitled the defendant to have the judgment certified 
to the probate court. 

The evidence of the declaration of insolvency was re- 
jected, and on the evidence admitted, the court charged the 
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jury that they must find for the plaintiff. A judgment wag 
accordingly rendered de bonis intestatis. 

Whether there was error in rejecting the evidence above 
mentioned, or in the charge of the court, depends upon the 
validity of the appointment of the administrators de bonis 
non. 

After the grant of letters of administration to Mrs. Cog- 
burn, who was entitled to and capable of administering the 
trust, the probate court had no power to make any new 
appointment to the office until it was vacated by her death, 
resignation or removal. Unless there was a vacancy, the 
appointment of Nicholson and Alford was void.— Matthews, 
adm’r, v. Douthitt, 27 Ala. 273. 

The transcript exhibits a citation to Mrs. Cogburn, issued 
February 23d, 1467, to renew her bond, or show cause why 
her letters shall not be revoked. This she was to do on 
the 18th of March, 1867. On the 25th of February, 1867, 
she filed her accounts for a final settlement. The 20th of 
March, 1867, was appointed for the settlement, a guardian 
ad litem was appointed for the minors, and publication in 
a newspaper ordered to be made. At the time appointed 
for the settlement, it was continued to the 25th of March, 
1867, and Nicholson and Alford were appointed adminis- 
trators de bonis non. On the 25th of March, 1867, the set- 
tlement was concluded, and a judgment rendered against 
Mrs. Cogburn in favor of the administrators de bonis non, 
It does not appear that any action was taken on the 18th 
of March, 1867, the day on which Mrs. Cogburn was to 
answer the citation, or that any court was held. There is 
no order for her removal. The bill of exceptions recites, 
that the proceedings of the probate court on this subject 
introduced, contained all the record which can now be 
found, but, that there was no proof that any part of said 
record was lost or destroyed. 

In Ragland v. King’s Adm’r, (37 Ala. 80), the sureties of 
a sheriff moved to supercede an execution ‘ssued against 
them on a decree of the probate court against their prin- 
cipal, as administrator de bonis non, on the ground that his 
appointment as such was void, the administrator-in-chief 
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having neither died, resigned, or beenremoved. ‘The order 
appointing him alleged that the former administrator, hav- 
ing been notified to appear on that day and renew his 
bond, and failing and refusing to do so, the appointment 
of the sheriff is made. Another order recited that the ap- 
pointment was made in consequence of the failure of the 
other to renew her bond. The court said: “ Although 
there is no formal order for the removal of Mrs. King, yet 
the facts necessary to sustain such an order are recited in 
the minutes ; and with the view of sustaining the second 
grant of administration, when collaterally assailed, we 
think it is proper to consider the action of the court as 
amounting to the removal of the administratrix. If the 
validity of the subsequent proceeding could not be other- 
wise upheld, we would consider the record as having been 
amended so as to show a regular order of removal.” 

In the case of Matthews v. Douthitt, supra, the adminis- 
tratrix had made application for a final settlement of her 
accounts. The settlement was made, and her debits and 
credits being found equal, she was formally discharged. 
Afterwards an administrator de bonis non was appointed, 
who cited her to a final settlement again. It was held that 
his appointment was void, because nothing was shown 
which amounted to a repeal of her authority. This case 
conflicts with the decision, in Speight v. Knight, (11 Ala. 
461), that the appointment of a guardian cannot be col- 
laterally assailed, as in a case where the former guardian 
sought to resist an application of his successor to require 
him to make a final settlement, on the ground that he had 
been displaced without notice, and for an insufficient rea- 
son. He was not removed otherwise than by the appoint- 
ment of a successor. 

Assuming the law to be as declared in the case of Pagq- 
land v. King’s Adm’r, supra, we find the following induce- 
ments in favor of the validity of the administration dc 
bonis non: 1st. The citation. 2d. The filing, by Mrs. Cog- 
burn, of her accounts for a final settlement immediately 
afterwards. 3d. The application by Nicholson and Alford 
to be appointed administrators. 4th. Their appointment. 
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5th. The final settlement, and the decree against Mrs. C., 
in favor of her successors. 6th. The subsequent action of 
the successors, and of the court, in relation to the estate, 
and the acquiescence of Mrs. C. therein. These are strong 
reasons to “ consider the record as having been amended 
so asto show a regular order of removal, to uphold the 
validity of the subsequent proceedings.” But how else 
can the plaintiff prove that there was no vacancy, and that 
the subsequent appointment was void, than by showing 
the absence of any order of the court revoking the former 
grant. The full degree of the perplexity isadmitted. On 
the one hand, the court may have omitted to record an or- 
der which was in fact made, and which other proceedings 
at the time, and subsequently, rendered indispensable to 
be made. To declare these void might be to work irrepar- 
able injury to the administratrix and her sureties, and in- 
volve the succeeding representatives and the creditors in 
difficulty. On the other hand, to presume the order made, 
cannot deprive the plaintiff of any valuable right. If the 
administrator has not accounted for all of the assets, or is 
guilty of waste, in which cases, alone, she and her sureties 
would be liable, she can be brought to account, either in the 
probate or chancery court. The probate court is one of 
general jurisdiction for the granting of letters of adminis- 
tration. When the predicate for the removal of the ad- 
ministrator was laid, by the citation to her to renew her 
bond, or show cause why she should not be removed, and 
subsequently to the day appointed for her to appear, other 
administrators were appointed, are we not authorized to 
assume in a collateral proceeding, that that was done, 
without which the succeeding action must be void ? 

We have given this case most careful consideration, and 
we decide that the court erred in sustaining the demurrer 
to the 4th and 5th pleas, and in rejecting the evidence of 
the declaration of insolvency of the estate of Cogburn. 

The judgment is reversed and the cause remanded. 

Peck, ©. J., dissenting. 


[Note spy Reporrer.—-The opinion in this case was delivered at the 
June term, 1870. ] 
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ALABAMA & FLORIDA RAILROAD COMPANY vs. 
BURKETT. 


[PROCEEDING TO ASSESS DAMAGES TO LAND CONDEMNED FOR RIGHT OF WAY 
FOR THE USE OF RAILROAD COMPANY. | 


1. Railroad company, charter of; creates a contract.—The charter of a 
railroad company is a contract which is protected by clause 1, section 
10, of article I. of the Constitution of the United States, unless the 
charter is by its terms repealable. 

2. Same; how can not be impaired.—A State can not impair the obligation 
and privileges secured by such a charter, either by its constitution or 
itslaws. The prohibition is on the State by whatever means it acts. 

3. Same; what not affected by.--The twenty-fifth section of the first 
article, and the fifth section of the thirteenth article of the present 
constitution of the State do not operate upon railroad charters granted 
by the State before the adoption of the present constitution, unless such 
charters were made repealable when granted. 

4. Act of congress of August 4, 1852; when ceases to operate as a grant of 
the right of way.—The act of congress of August 4, 1852, which grants 
to railroad companies the right of way over the public lands in the 
States where such lands lie, ceases to operate on said lands after they 
have been entered and purchased by the citizen ; unless the railroad 
company, claiming such right of way, has located its roadway and filed 
a plat of the location of the same with commissioner of the general land 
oftice of the United States at Washington, in the manner required by 
said act of congress, before said entry is made. 

. Alabama § Florida Railroad Company, 5th section of charter of ; how 

requires damages to be assessed.—The 5th section of the act to amend 

the charter of the Alabama & Florida Railroad Company, directs how 
the damages shall be assessed for lands condemned for the use of said 
company, and this section requires the jury making such assessment to 
take into consideration the probable advantages the owner of the lands 
condemned may derive from the construction of the road, in increasing 
the value of his lands.—Acts 1853-4, p. 258, § 5. The principles enunei- 
ated in the 3dand 4th head-notes of Alabama § Florida Railroad Company 

v. Burkett, 42 Ala. p. 83, modified. 

Same; what considerations can not enter into the assessment of damages. 
But in making such assessment the jury can not take into consideration 
the possible damages that may arise from the killing of stock by the 
ears on said railroad, or the possible necessity of an increase in the 
quantity of fencing on said land. Such damages would be too remote, 
as they might never occur. 
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AppEAL from Circuit Court of Butler. 
Tried before Hon. P. O. Harrer. 


The facts are fully stated in the opinion. 


Herbert & Buett and Saw’ F. Rice, for appellant.—The 
act of congress granting the right of way over the public 
lands of the United States to the railroad, is found in the 
10th volume of United States Statutes at Large, page 28, 
It provides “that when a location for either of said rail- 
roads shall be selected, the proper officer of such road 
shall transmit to the commissioner of the general land 
office a correct plat of the survey of such road, together 
with the survey of sites for depots, before such selection 
shall become operative.—Morgan’s Adm’r v. Nelson’s Adm’. 
43 Ala. 593; McKennon v. McLean, 2 Dev. & Batt. 79; 4th 
Dev. & Batt. 173. 

Now what is it that is to become operative? The selec- 
tion. The selection, location and filing of the map, as 
required by the law, are all parts of one continuous trans- 
action to be performed by the railroad company, and when 
the transaction becomes complete by the filing of the map 
the original selection it is that becomes operative. The 
doctrine of relation here finds its legitimate application. 
See authorities last above cited. 

The charge refused was that if Burkett, knowing that 
the survey and location had been definitely made, entered 
the land before the filing of the map, then he could not 
recover, &c. Now, if the United States authorized the 
survey and location, or selection, to be made, with the un- 
derstanding and upon the express contract that such selec- 
tion, so made, was to become valid and operative when the 
map should be filed, then the inchoate right of the road 
had attached to the land when Burkett entered, and he 
could not by such entry deprive the road of the power to 
perfect this right. Burkett took subject to the right of the 
road, already conditionally attached. 

The charge of the court is glaringly wrong in several 
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material and important respects. It violates some of the 
plainest and most just rules of law. 

1. It is a fixed rule, that a party can have but one satis- 
faction ; the law will not permit him to have two satisfac- 
tions for any matter or thing.— McLane v. Miller, 10 Ala. 
856, and cases there cited. 

2. It is also a rule, that “ for damages indirectly result- 
ing from the lawful acts of a chartered corporation,” (such, 
for instance, as the liability of live stock to be killed by 
the cars of a railroad company regularly running upon its 
road, and in the lawful exercise of its franchise,) “ the law 
affords no remedy.” An opposite rule would be destruc- 
tive to railroad corporations, and therefore highly injurious 
to the public.—Rogers v. Ken. & Port. R. R. Co., 35 Maine, 
319. 

3. The law does not allow something for nothing. Nor 
does it allow in advance damages for what may never oc- 
cur. 
All the foregoing rules are violated by the charge of the 
court. For, if a railroad corporation has any right at all, 
it has the right to run its cars upon its road. If, from the 
exercise of this right, there arises a liability of live stock 
to be killed, this is clearly a species of “ damages indi- 
rectly resulting from the lawful acts of a chartered corpo- 
ration.” Such damages can not be considered in deter- 
mining how much shall be paid to the owner of land (and 
also of live stock,) for the right of way of the road through 
his land. If it could, then it is certain the owner would 
get two satisfactions for the same thing. First, he would 
get satisfaction for the liability of his stock to be killed by 
the cars. After getting this, suppose none of his stock is 
killed, then he gets something for nothing. But suppose 
his stock is killed or injured, then, under sections 1401 and 
1406 of the Revised Code, he is sure to get full compensa- 
tion for the stock so killed or injured ; and the corporation 
can not reduce the recovery in the suit for stock so killed 
or injured, by showing that the owner had been previously 
allowed damages for the liability of his stock to be killed 








572 FORTY-SIXTH ALABAMA. 








Alabama & Florida Railroad Company v. Burkett. 





by the cars, The law would not allow any such proof in 
a suit for killing or injuring stock. 

The true rule is this: the law does not in advance allow 
damages for the mere liability of live stock to be killed by 
railway cars. The law allows damages only for what has 
oecurred, not for what may or may not occur—for what 
may never result in damage. This is the dictate of reason 
and justice. This rule is not repudiated by any decision 
known to us. But if it were, then this court ought to dis- 
regard such decision and stand by reason, justice, and the 
law. 

The decision in Ala. & Flor. R. R. v. Burkett, reported 
in 42 Ala. 84, is manifestly wrong, in so far as it holds that 
the increased value of the lands can not be taken into con- 
sideration in assessing damages. All the authorities hold 
that a charter of this kind is a contract. If this be the 
case, not even a constitution subsequently adopted can 
destroy the rights given by that charter. This seems too 
plain to need a citation of authorities in support of the 
proposition. 


Warts & Troy, contra.—1. The charge given is fully sup- 
ported by the decision of the court in this case when it 
was heretofore before this court.—See Ala. & Flor. R. R. 
Co. v. Burkett, 42 Ala. 83; and I. & W. P. R. R. Co. v. 
Varner, 19 Ala. 185. 

This charge required the jury to assess the damage done 
at the time the grading was done. And it was the incon- 
venience to Burkett, and his liabilities to injury in conse- 
quence of the building of the road, that the jury might 
look to as tending to diminish the value of his land at that 
time. 

Under this charge, no double damage could arise. There 
was no right given to the jury to assess damages for actual 
killing of stock, and hence the argument of counsel on 
this point is wholly untenable. 

2. The charge asked was properly refused. 

It disputed the right of Burkett to recover any damages 
whatever. It disputed the right of Burkett to the land. 
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The Railroad Company was estopped by its own pleadings 
of record from doing either. The application was to have 
damages assessed to Burkett for injury done him by the 
road. This application was made by the Railroad Com- 
pany itself. And in this application, it alleged that Bur- 
kett was the owner of the land, and that he and it could 
not agree on the amount of damage. 

3. But even if the Company were not thus estopped by 
the record from disputing Burkett’s title to the land, and 
his right to damages against the Railroad Company, Bur- 
kett had a good title to the land before any right of the 
Railroad Company accrued. He purchased it from the 
United States, and paid his money for it, before any right 
vested in the Railroad Company. Under the act of con- 
gress, no right of way or other easement could vest in the 
Company until the proper officers of the Company trans- 
mitted to the commissioner of the general land office, at 
Washington City, a correct plat of the survey of said road, 
together with the survey of sites for depots. Until this 
was done, the “selection” did not “ become operative ;” 
and until this was done, the public lands were subject to 
entry and sale by the United States.—See Act of Congress, 
p. 28, vol. 10, U. S. Stat. at Large, § 3. 

The facts in the bill of exceptions show that Burkett 
made the entry and paid his money to the United States 
nearly one month before the map of survey was filed in 
the general land office. 

Burkett had no notice, as far as the bill of exceptions 
shows, of the survey of the route, and if he had, it would 
make no difference. He is, then, a purchaser for value, 
without notice. The Railroad Company claims as a mere 
gratuity, and must stand as a mere voluntary donee. 

Now, the rule is well settled, that a purchaser for value 
from the vendor has a better right than a voluntary donee, 
unless the voluntary donee’s rights have been perfected 
and fully consummated before the purchaser for value 
bought from the vendor. Now, even if the voluntary 
grant had been perfected, unless the purchaser for value 
had notice at the time of his purchase, his title is better 
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than that of the donee.—See 3d head-note to Wilson v. 
Eddins, 1 Ala. 237; Stokes v. Jones, 21 Ala. 731; Carter v. 
Castleberry, 5 Ala. 278. 

The act of congress was intended to make a mere gratu- 
ity to railroad companies and others; and congress had 
the right to impose such conditions as it pleased. And 
the companies have no rights under the act until they have 
strictly complied with its provisions. Especially would 
this be so against a bona fide purchaser for value. 

The reasoning in Ala. & Flor. k. R. Co. v. Burkett, is 
unanswerable in what is there decided as to the mode of 
assessing damages. It is unnecessary to cite authority to 
sustain that decision. 








PETERS, J.—This is a proceeding to assess the dam- 
ages sustained by appellee, (said Burkett,) for land con- 
demned for the use of the said Alabama and Florida 
Railroad Company, which was instituted under the pro- 
visions of the act incorporating said company.—Pamph. 
Acts, 1849-1850, p. 173-176; Act No. 125, $9; Pamp. 
Acts 1853-1854, p. 258-259; Act No. 401, § 5. There 
was a trial in the circuit court of Butler county at the fall 
term, 1869, when a verdict and judgment was rendered in 
favor of said Burkett for $630 and costs. From this judg- 
ment said railroad company appeals to this court. And 
the errors here assigned arise upon the charge of the court 
given and the charge refused, as shown in the record. 

The evidence in the court below tends to show that said 
Burkett owned one hundred and twenty acres of land, 
through which the railway of said company diagonally 
passes. It was alsoshown that Burkett had entered and 
purchased said land from the United States at the land 
office in the town of Greenville, in this State, under the 
graduation laws of the United States, on the first day of 
April, 1856 ; and that the survey of said railroad fixing 
definitely its location by final survey through appellee's 
land, had been made before the said first day of April, 
1856, but the map showing said definite location of said 
railroad through said land had not been filed in the United 
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States land office at Washington until the first day of May, 
1856, when it was so filed in strict conformity with all the 
requirements of an act of congress, approved Aug. 4, 1852, 
entitled “ An act to grant the right of way to all rail and 
plank roads and macadamized turnpikes passing through 
the public land belonging to the United States.”—(10 U. 
S. States at Large, pp. 28-29.) And that the said railroad 
company had strictly complied with all the requirements of 
said act of congress after said location thereof over said 
land, and that said railroad had been continuously in opera- 
tion since the year 1860, when it was completed through 
said lands, and said lands were, when said railroad was 
first surveyed and located through them and continued to 
be until Burkett entered them, subject to sale at private 
entry under the law of the United States. 

Upon this testimony, the court charged the jury, “ that 
if they should find for the plaintiff, (Burkett,) under the 
preceding charge of the court, (this charge is not set out 
in the transcript,) then they must assess to the plaintiff 
the actual damage done to his land by the grading and 
running of the railroad through his land, taking into consid- 
eration the inconveniences arising from the fact that it was 
more difficult to go from one portion of the land to another, 
that more fencing was required, estimating the value of the 
land actually taken by the road, and also taking into con- 
sideration the fact that de/endant’s (plaintiff's?) stock were 
liable to be killed by the cars on the railroad, and that in 
making this estimate of the damage done, they were not 
at all to take into consideration for the purpose of reducing 
the amount of damages, the enhanced value of the land 
caused by building or prospect of building the said railroad, 
and that they must estimate the damages at the time when 
the grading was done, and give interest from that time.” 
To this charge and every part of it said railroad company 
excepted. 

The defendant, (said railroad company,) also asked the 
court to charge the jury, “that if the location of the road 
had been definitely made by survey along the line upon 
which it was finally constructed on plaintiff’s land, while it 
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was public land of the United States and subject to sale 
at private entry, and if plaintiff after this location was so 
made by a final survey, knowing that it had been so made, 
entered the land at the United States land office, then the 
plaintiff can not recover in this action, although at the 
time he so entered it, the defendants had not filed in the 
United States land office at Washington a map of the 
definite location of said railroad, provided said defendant 
subsequently filed said map as required by the act of con- 
gress entitled as above set forth, and approved August 2, 
(4,) 1852.” This charge the court refused, and defendant 
excepted. 

These charges raise two questions, the latter of which 
will be first disposed of. The court properly refused the 
charge last above cited. This appears from the language 
of the fourth proviso to the act of congress above cited. 
It is in these words: “Provided further, That when a lo- 
cation for either of said railroads or plankroads, macad- 
amized turnpikes, or sites for depots on the line of such 
road or roads, shall be selected, the proper officers of such 
road or roads shall transmit to the commissioner of the 
general land office a correct plat of the survey of said road 
or roads, together with the survey of sites for depots, be- 
fore said such selection shall become operative.”—10 U.S. 
Stat. at Large, p. 28, ch. Ixxx, § 3. Here the entry was 
made on the first day of April, 1856, and the plat of the 
survey of the railroad was not transmitted to the commis- 
sioner of the general land oflice, as required by the act of 
congress, until the first day of May afterwards. This was 
too late to give the railroad company a preference over 
the purchaser from the United States to the land in con- 
troversy. The grant was not operative until the plat was 
transmitted to the commissioner at Washington. And if, 
in the mean time, the land was sold to the citizen before 
the railroad company had placed its affairs in a condition 
to be entitled to the right of way over it as public lands, 
then it became the private property of the citizen, and the 
national government lost its control over it, for the purposes 
of said act of congress. After this, congress had no power 
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to dispose of it.—Const. U. 8. Art. V; Pasch. Const. U.S. 
p. 258, and notes. This proviso is a limit on the law of 
congress.—15 Pet. 445. ‘The congressional grant of the 
right of way is in this language: “Be it enacted, &c., That 
the right of way shall be, and is hereby granted, to all 
rail, plankroad or macadamized turnpike companies that 
are now, or that may be chartered within ten years here- 
after, over and through any of the public lands of the 
United States over which any rail or plankroad, or macad- 
amized turnpike are, or may be, authorized by an act of 
the legislature of the respective States in which public 
lands may be situated; and the said company or compa- 
nies are hereby authorized to survey or mark through 
the public lands to be held by them for the track of said 
road, one hundred feet in width; Provided, That in cases 
where deep excavation or heavy embankment is required 
for the grade of such road, then at such places a greater 
width may be taken by said company, if necessary, not ex- 
ceeding in the whole two hundred feet.’’—10 U.S. Stat. at 
Large, p. 28, ch. Ixxx,§1. Although this law gives a 
present right to pass over the public lands with a railroad, 
plankroad, or macadamized turnpike, this right ceases by 
the terms of the act as soon as the lands become private 
property. And this happens if the lands are entered by 
the citizen before this right becomes operative. This is 
the case in this instance. ‘Then the court did not err in 
refusing the charge to this effect, above quoted. 

But this cannot be said of the charge which was given 
and excepted to, as above shown. That charge cannot be 
supported. The section of the present constitution of the 
State, by which the citizen is protected in the use and in 
the right to his private property, declares “that private 
property shall not be taken or applied for public use; unless 
just compensation be made therefor; nor shall private 
property be taken for private use or for the use of corpor- 
ations, other than municipal, without the consent of the 
owner; Provided, however, that laws may be made secur- 
ing to persons or corporations the right of way over the 
lands of either persons or corporations and for works of 
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internal improvement, the right to establish depots, stations 
and turn-outs ; but just compensation shall, in all cases, be 
first made to the owner.”—Const. Ala. 1867, Art. 1, § 25, 
But this section and section 5 of article 13 of the present 
constitution, which greatly modifies the future laws upon 
such subjects, (Const. Ala. 1867, Art. xiii. § 5,) were not 
parts of the constitution of this State at the time the Ala- 
bama & Florida Railroad Company was incorporated, 
This charter is a contract made by the State with the cor- 
porators, and as such it is protected in all the privileges 
granted by it, by the constitution of the United States, 
Dartmouth College v. Woodward, 4 Whea. 515, 629; Bridge 
Proprietors v. Hoboken Company, 1 Wall. 146, 147; Micou 
v. Pres’t & Directors Tallassee Bridge Company, in Mss, 
June 2, 1871. The State cannot, therefore, impair the 
franchises secured by the charter, either by its constitution 
or by its laws. The prohibition is on “the State,” which 
includes a prohibition both upon the legislature and the 
convention.—Const. U.S. Art. 1,§ 10; Pasch. Const. U.S§. 
p. 153 and notes. One of the sections of the charter of this 
company is as follows: “Be it enacted, &c., That in all cases 
where land is condemned to the use of said company, the 
jury, in assessing the damages sustained by the owner, 
shall take into consideration the increased value which will 
result to such lands from the construction of the road, and 
shall, before making the assessment, be sworn truly to 
enquire and assess the damages such owner may sustain, 
taking into consideration the probable advantages he may 
derive from the construction of the road, in increasing the 
value of his lands.”—Pamph. Acts, 1853-4, pp. 258-59; 
Act No. 401, § 5; Pamph. Acts, 1849-50, p. 178; Act No. 
125, §9. It is now the better opinion, that the State legis- 
lature may permit such condemnation of lands belonging 
to the citizen, to the use of railroads, and may prescribe 
the mode of estimating the damage to the land thus sub- 
jected to the use of a railway company, if there is no pro- 
hibition in the State constitution which forbids it.—lood- 
good v. Mohawk & Hudson Railroad Company, 14 Wend. 51; 
S.C. 18 Wend. 9; 2 Amer. Railw. Cas. 421; SLogers v. 
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Kennebec & Portland Railroad Company, 35 Maine, 3:9; 
Johnson v. Joilet, &c., Railroad Company, 23 Ill. 202; Bona- 
parte v. Camden & Amboy Railroad Company, 1 Bald. C. C. 
2065. 

Under the law of the charter of this road, all the owner 
of the land should be entitled to receive is, “just compen- 
sation.” ‘These terms imply something more liberal than 
the mere market price of the thing taken. They open the 
inquiry so as to include an estimate of the benefits as well 
as the injuries, and the adjustment of the difference be- 
tween them. Compensation is an equitable term, and 
literally means the balancing of one thing against another. 
Webster’s Dict. Unabr., word Compensation, p. 261. It 
imports something different from a mere payment of a sum 
of money for the injury done to theland. It looks to com- 
pensation on both sides. That is, a just balancing of the 
advantages against the disadvantages. The charge of the 
court, which was given and excepted to, was not in con- 
formity with this construction of the statute law, which 
governs this case. It was therefore erroneous. But a 
different rule must govern in cases arising under charters 
granted since the adoption of the present constitution of 
the State.—Const. Ala. Art 1, § 25; Art. xiii., § 5. 

The charge given was also vicious for another reason. 
By it the court directs the jury, in estimating the damages, 
they are to take into consideration that “more fencing was 
required” on the land, and the farther fact, that the “plain- 
tiff’s stock were liable to be killed by the cars on the rail- 
road.” Both these were injuries that might not occur. It 
has not been found necessary to fence railroads that pass 
through enclosures or farms. These additional fences are 
usually obviated by the simple contrivance of a pit, where 
the roadway crosses a feuce or enclosure around a lot or 
farm. And it may also happen that no stock, the property 
of the plaintiff, may ever be killed by the cars on the rail- 
road. And if it should be, there is another mode presented 
to recover damages for the injury thus occasioned.—Rev. 
Code, $$ 1899, 1400, 1401, 1406; Nashville & Decatur Rail- 
road Company v. Comans, 45 Ala. 437. Besides, if dam- 
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ages for such prospective killing and injury of stock should 
be allowed to be recovered in this way, and then again ag 
the above cited statute prescribes, this would be a double 
satisfaction for the same injury, which would not be a just 
compensation for the property injured. A double satisfac. 
tion is not allowed.— McLane v. Miller, 10 Ala. 856. More- 
over, such damages would be too remote.—Sedgw. on Dam, 
pp. 57, 58, 4th ed. It is by no means certain that they 
would ever be occasioned by the railroad. 

The judgment of the court below is reversed and the 
cause is remanded for a new trial. 





WALDMAN vs. CROMMELIN’S Apw’r. 


[ACTION ON PROMISSORY NOTE. ] 


1. Section 2704 of Revised Code ; exceptions in, to what applies.—The excep- 

- tion to the general rule of the competency of witnesses, notwithstand- 
ing their interest in the suit or being parties to it, as enacted in section 
2704 of the Revised Code, applies to transactions with, or statements 
by, a deceased executor or administrator, in suits by or against his suec- 
cessors in the administration. 


APPEAL from the Circuit Court of Montgomery. 
Tried before Hon. J. Q. Smrru. 


The facts are sufficiently stated in the opinion. 


Ranpoiren & GoLpriwairEe, for appellants. 
Watts & Troy, contra. 


(No briefs came into Reporter’s hands.) 


B. F. SAFFOLD, J.—The appellant objects to the ex- 
clusion of certain testimony in his behalf, given by his part- 
ner as to transactions with, and statements by, Thomas 
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Crommelin, the predecessor of the plaintiffs in the admin- 
istration of the estate of Charles Crommelin. The note 
sued on was made by the appellant and his witness as part- 
pers, and was payable to Thomas Crommelin, adm’r. The 
evidence excluded tended to show that the defendant had 
paid a portion of the money to Thomas Crommelin him- 
self, and the remainder to Robinson, at the request of the 
said Thomas Crommelin. 

The spirit of section 2704 of the Revised Code is to re- 
tain the former rule of evidence in cases where an executor 
or administrator suing may be met by acts and declarations 
of his decedent of which he knows nothing, and is not pre- 
sumed to know. The reason of the rule is as applicable to 
transactions with a deceased administrator or executor as 
to those with the decedent himself. To hold the contrary 
would be to complicate and embarrass the administration 
and settlement of estates without any sufficient cause. We 
therefore decide that there is no error in the exclusion of 
the testimony to which exception is taken. 

The judgment is affirmed. 





CITY OF TUSCUMBIA ws. LINDSAY. 
[BILL IN EQUITY TO ENFORCE VENDOR’S LIEN. ] 


1. Acts of Congress of April 20th, 1818, and March 3d, 1817, construed. 
The acts of congress, approved April 20, 1818, and March 3, 1817, 
authorizing the reservation of ten sections in any one land district, in 
the Alabama and Mississippi territories, for the purpose of laying out 
and establishing towns thereon, did not donate any title or interest in 
the sections so reserved, to the State of Alabama, or the towns built 


upon them. 


Appeal from Chancery Court of Franklin. 
Heard before Hon. WILLIAM SKINNER. 
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This is a bill filed by the appellant against the appellee, 
to enforce a vendor’s lien in favor of the “City of Tug. 
cumbia,” for the purchase-money of certain lots in said 
city, formerly sold to the appellee, Mrs. Lindsay. The 
facts on which the defense rests show that the lots thus 
sold consisted of a part of “the commons on the north 
side of said city.” And itis contended by the said appellee 
that said city authorities had no power to sell the lands 
composing said “commons,” and that they cannot make a 
good and sufticient title to the same. The answer, also, 
shows that Mrs. Lindsay is, and always has been, “ ready 
and willing to pay the full amount of said purchase-money 
for said lots, when the complainant is able to give hera 
bona fide and perfect legal title to said lots.” There wasno 
controversy about the facts, and the cause turned upon the 
authority of the city, under the acts of congress, to make 
said sale. These acts are fully noticed in the opinion. 
At the hearing, the chancellor dismissed the bill, and taxed 
the complainant, who is the appellant in this court, with 
the costs. For this decree, the said city appeals to this 
court. 


Gotptuwalte, Rick & Sempre, for appellant. 
- B.C. Bricket, for appellee. 


(No briefs came into Reporter’s hands.) 


B. F. SAFFOLD, J.—The appellant filed a bill to en- 
force the vendor's lien upon a lot in the city of Tuscumbia, 
sold to the appellee. 

The answer admits the sale, and the non-payment of the 
purchase-money, but denies the right of appellant to make 
the sale, on account of want of title. The appellant 
claimed, under its charter, the usual authority over its 
streets and commons given to towns and cities for the gen- 
eral benefit of their citizens. It also sought to derive 
title to the lot in question, or power to dispose of it, under 
an act of congress, passed April 20, 1818.—Statutes U.S., 
vol. 3, p. 466. This act authorized the reservation of not 
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exceeding ten sections of land in any one land district, 
to be designated by the president of the United States, for 
the purpose of laying out and establishing towns thereon, 
to be laid off into lots, and offered for sale in the manner, 
and on the terms and conditions, prescribed in “ An act to 
authorize the appointment of a surveyor for the lands in 
the northern part of the Mississippi territory, and the sale 
of certain lands therein described,’ approved March 3, 
1817. This act, in section 5, authorized the president of 
the United States to cause the sections so reserved to be 
laid off into lots, under the direction of the surveyor. 
Plots of the survey were to be transmitted to the commis- 
sioner of the general land office, and the register of the 
land office. The lots were then to be offered for sale to 
the highest bidder, at public sale, at such time as the pres- 
ident should appoint by proclamation, and sold on the same 
terms and conditions, in every respect, (except as to the 
quantity of land) as have been, or may be, provided for the 
sale of the other public lands in the district ; provided, no 
lot should be sold for less than six dollars an acre.—U. S. 
Stat., vol. 3, p. 375. 

No other right, title, or ownership in the lot sold to the 
defendant, is alleged by the complainant, than is conferred 
by these two acts of congress, and its charter granted by 
the State. It is plain that the United States did not, by 
the acts referred to above, donate any title or interest in 
the sections of land reserved for the establishment of 
towns, to the State, or the towns built upon them. They 
were to be sold as other public lands, and the title to them 
was to remain in the United States until sold. 

The decree is affirmed. 
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BIBB AND WIFE vs. CARPENTER, Apw’x. 


[BILL IN EQUITY TO COMPEL SURETIES OF DECEASED GUARDIAN TO Ac- 
COUNT, &C.] 


1, Bill in chancery ; when demurrable for want of proper parties defendant, 
A bill filed to impeach a decree of the court of probate, on the final set- 
tlement of a guardian, or to charge the sureties of such guardian on 
bis bond for funds which such guardian failed to account for on such set- 
tlement, is demurrable, for want of proper parties defendant, when it 
fails to make the administrator de bonis non of such guardian a party 
defendant, if within the jurisdiction, and the estate is not utterly worth- 
less. 

Same ; when without equity.—A bill which shows that the guardian ac- 
counted regularly during his life for his ward’s estate, but died before 
final settlement, and that the final settlement was made by his repre- 
sentative after death, and when'the decree on such settlement seems reg- 
ular on its face, is demurrable for want of equity, unless it shows that 
the decree was erroneous by reason of mistakes or fraud. A mere alle- 
gation that there were sums of money in the guardian’s hands unac- 
counted for, without showing what they were, or fraud or mistake, is 
not enough to give equity jurisdiction. 


2 


APPEAL from Chancery Court of Greene. 
Heard before Hon. A. W. Ditiarp. 


This is a bill filed by Bibb and wife, as complainants, to 
compel the sureties of Samuel T. Carpenter, deceased, as 
the guardian of Mrs. Bibb and her sister Annie, who died 
in 1865 or 1866, to account for and pay over to Mrs, Bibb 
certain alleged sums of money remaining in the hands of 
said guardian, unaccounted for, at his death in 1862, which 
belonged to her in her own right, and in right of her de- 
ceased sister. The bill shows that said Samuel T. Carpen- 
ter was legally appointed by the probate court of Greene 
county in this State, in the year 1856, guardian of Sarah 
V. C. Rea, subsequently married to Bibb, one of the com- 
plainants in this suit, and Annie Laura Rea, the sister of 
Mrs. Bibb, and that he gave bond, with Simeon Carpenter, 
Moses Rosser, Maclin N. Cockrell and John J. Carpenter 
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as his sureties. Mary M. A. Carpenter, the widow of Sam- 
uel T. Carpenter, deceased, was appointed administratrix 
of her husband’s estate, in 1862; and the 8th day of Sep- 
tember, 1862, she made final settlement of his guardian- 
ship to both the Misses Rea. 

The balance in favor of Sarah, now Mrs. Bibb, wes 
$1,420.29, which amount was decreed to be paid over to 
her then guardian, James Carpenter, for the ward’s use; 
and the balance in favor of Annie, who was then still liv- 
ing, was $1.542.26, which was also decreed to be paid over 
to her guardian, said James Carpenter, for her use. After 
the death of Annie, said James Carpenter, her guardian, 
was appointed administrator of her estate on March 15, 
1867, and made final settlement of his guardianship of her 
estate, when the balance found to be due the estate of the 
ward was $652.16, and this he collected. At the same 
time, said James Carpenter, as the guardian of Miss Sarah 
V. C. Rea, made an annual settlement of his guardianship 
of her estate, which showed a balance due the ward at 
that date of $556.71. At these last named settlements, 
credits were allowed to Samuel T. Carpenter, deceased, on 
the amounts decreed against his administratrix on her set- 
tlement of his guardianship, made on the 8th of Septem- 
ber, 1862, of the sum of $763.55 in each settlement, as of 
the date of these settlements. Sarah married Bibb in 
1867, and on the 15th day of April, 1868, James Carpenter 
made final settlement in said probate court both of his ad- 
ministration of the estate of Annie L. Rea, deceased, and 
of his guardianship of Mrs. Bibb, and paid over the bal- 
ance in his hands to Mrs. Bibb. There was no objection 
to these proceedings in the probate court. Mrs. Bibb is 
the only heir and distributee of the estate of Mrs. Annie 
L. Rea, deceased. The bill does not allege any mistakes, 
fraud, or irregularities, or errors, in the accounts and set- 
tlements sought to be opened and re-stated, nor does it 
make the personal representative of Samuel T. Carpenter, 
deceased, a party to the proceedings as defendant, or 
otherwise, but it is alleged that the estate of said Samuel 
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T. Carpenter, deceased, had been declared insolvent, and 
that Thomas ©. Clark was the administrator de bonis non 
of the estate of said Samuel T. Carpenter, deceased, the 
former administratrix having died. 

The bill was demurred to for want of proper parties de- 
fendants, and for want of equity. The grounds of demur- 
rer were, that the representative of Samuel T. Carpenter, 
deceased, and the representative of Annie L. Rea, deceased, 
were not made parties defendant to the suit, and that there 
was adequate remedy at law, and the bill did not allege 
the want of a sufficient remedy at law. 

The demurrer was sustained, but the complainants had 
leave of the court to amend by making proper parties to 
the bill. This they declined to do, and the chancellor dis- 
missed the bill absolutely. From this decree the com- 
plainants appeal to this court. 


W. Corteman, and R. Crawrord, for appellant. 
Buiss & SNEDECOR, contra. 


(No brief came into Reporter’s hands.) 


PETERS, J.—We do not think that there was error in 
the decree of dismissal. The relief sought is against 
Samuel T. Carpenter as the guardian of Mrs. Bibb and 
her sister Annie, and requires an account between said 
Carpenter or his representative, “by charging him with all 
with which he ought to be charged with, and giving him 
credit with all which he is justly and legally entitled to.” 
And this, too, after his guardianship had been closed by a 
final settlement, which was not impeached for fraud or 
mistakes or errors of any kind, and whilst the estate of 
said Carpenter was unsettled and his representative within 
the jurisdiction of the court. In such a case the admis- 
trator de bonis non is a proper and necessary party to the 
bill. The deceased representative was a party to be seri- 
ously effected by the decree, The estate of Samuel T. 
Carter, deceased, was not shown to be utterly worthless, 
and the sureties were bound only for what his estate failed 
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to pay.—Revised Code, §§ 2450, 3359. The failure to make 
necessary parties to a bill is a fatal defect on demurrer: 
Phillips v. Threadgill, 87 Ala. 93. 

Besides, in this case, the bill shows that there had been 
a final settlement of the guardianship, and that the funds re- 
maining in the hands of the guardian at the final settlement 
had been disposed of after his death, or had passed into the 
hands of his successor in the guardianship, and there is 
no allegation of error, fraud or mistake. In such case, the 
decrees of the court of probate are to be treated as final: 
Mosely v. Tuthill et al., June term, 1871. 

The decree of the court below is affirmed at appellant’: 
costs in this court and the court below. 





——— 








CONN vs, THORNTON, Apm’x. 
[ACTION ON PROMISSORY NOTE. ] 


1. Writing; whatis a valid promissory note.—A writing in these words : 
“One day after date I promise to pay, or at my death, W. G. Conn or 
bearer, the sum of five hundred dollars for labor done by W. G. Conn 
for value received, this 11th day of December, 1860. W. R. THornton,” 
is a valid promissory note. 


APPEAL from the Circuit Court of Russell. 
Tried before Hon. LrrrLEBERRY STRANGE. 


The appellant, as plaintiff, in his complaint claimed “of 
the defendant (the appellee) as administrator of Walker 
R. Thornton, deceased, the sum of five hundred dollars 
due by promissory note made by the said decedent in his 
life-time in these words : “One day after date I promise to 
pay, or at my death, W. G. Conn or bearer, the sum of five 
hundred dollars for labor done by W. G. Conn, for value 
received, this 11th day of December, 1860,” which said 
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sum of money is now due with interest thereon. There 
was a second count on an account stated. 

The original, of which the recital in the complaint is an 
exact copy, was offered in evidence and its execution 
proved, but the court excluded it, at the instance of the 
defendant, on the ground that it was not a promissory note, 
and was void for uncertainty. From this ruling the appeal 
is taken. 


L. W. Martin, for appellant.—1l. The instrument or note 
which is the foundation of the suit, being set out in hec 
verba in the first count of the complaint, that, and that 
alone, was admissible evidence under the first count. 
Whether or not the plaintiff was entitled to recover upon 
it, was a question that did not arise upon the introduction 
of the evidence. 

2. The instrument offered is a promissory note, under 
our law and the decisions of our supreme court.—See Re- 
vised Code, § 1838; Love v. Simmons, 10 Ala. 113; Plow- 
man v. Riddle, 7 Ala. R. 775; Lane v. Kirkman, Minor, 411; 
Thaxton v. Edwards, 1 Stewart, 524; Watkins v. Canter- 
berry, 4 P. 415; Armstrong v. Tate, 8 Ala. R. 6385; Henry 
v. Gamble, Minor, 15; Irvin v. Nickols, 5 8. & P. 189; 
Goading v. Brittain, 18. & P. 282. The main feature of a 
promissory note is its negotiability.—Story on Pro. Notes, 
§ 41, 4th ed., and under section 1838, Revised Code, there 
can be no doubt as to the negotiability of the instrument 
offered in evidence in this case. The various instruments 
described in the cases above cited as “notes,” are entitled 
to that character only from their negotiability. 

3. The evidence offered was clearly admissible under the 
second count in the complaint. - Gillasme et al. v. Wesson, 
7 P. 454; Catlin, Peeples d& Co. v. Gilder’s Ex’ors, 3 A. R. 
586; Hawley v. Willis, Lang & Co., 5 P. 154; Johnson v. 
Johnson, Minor, 263 ; Hopper v. Kiland, 21 A. R. 714. It is 
certainly an acknowledgment of a sum due and a promise 
to pay, and there is nothing in its nature that would re- 
quire it to be declared on specially. 
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The following brief was submitted on the part of the 
appellee; but there is no joinder in error on the record, 
and the name of appellee’s counsel does not appear either 
in the brief or on the docket: 

1. The instrument sued on in this case is not a promis- 
sory note, because it is not a promise to pay a certain sum 
of money at a certain time unconditionally.—Parsons on 
Contracts, page 210; Story on Promissory Notes, pages 
28-32. 

9. The instrument, if any thing, was a codicil to Thorn- 
ton’s will, it purporting to take effect after his death.—_See 
2 Veasey’s Ch. Rep. p. 232. But is not such codicil, for 
want of proper execution and attestation, supra, and 
therefore void? 

3. It was not an account stated, nor a promissory note ; 
the promise being in the alternative to pay, if Thornton 
had been sued on it in his life-time, he could have avoided 
payment of the same entirely, because not due. If it was 
a promissory note intended, it was void for want of cer- 
tainty; if a will, it was not properly executed. Neither is 
it an account stated, because it shows no account between 
the parties ; neither does it show when made, or when due, 
nor the accounting between the parties. It is, therefore, a 
void instrument. The instrument sued on not specifying 
with certainty when due, is void for uncertainty. This 
principle is well settled in Story on Promissory Notes, pp. 
28-32. 

4, The considerations of the promise being “for work 
and labor done,” and “for value received,” renders it also 
void for want of consideration as well as for uncertainty. 
See Story on Prom. Notes, pp. 200-5. 

5. Neither could the instrument be offered in evidence 
under the second count, because of its uncertainty. There 
must be a specified time when the balance is struck be- 
tween the parties, or the demand estimated and the bal- 
ance ascertained, as well as a specified time when said 
balance is due. This instrument shows neither, and is, 
therefore, void, and not proper-evidence to go before the 
jury as evidence. 
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B. F. SAFFOLD, J.—Of the essential elements of a 
promissory note, one is, certainly, as to the time of pay- 
ment. Here, the rule that what can be made certain ig 
certain, is permitted to operate. A note payable within a 
limited time after a man’s death, is sufficiently certain ag 
to the time of payment, because an event must occur 
which will make this definite—1 Pars. on Notes and Bills, 
pp. 40, 38, 39. A written promise to pay a certain sum of 
money at the death of a party to the instrument, or ata 
limited time after the death of such a party, or of a third 
person, is a valid promissory note ; because it must inevit- 
ably become due at some future time, since all men must 
die, although the exact period is uncertain.—Story on 
Prom. Notes, § 27. 

The judgment is reversed, and the cause remanded. 











WHARTON, Ex’r, vs. CUNNINGHAM. 
[ACTION ON PROMISSORY NOTES. ] 


1. Evidence must be relevant to issue.—The evidence must be relevant to 
the issues, or some one of them, It must tend to prove the facts al- 
leged in the pleas. Evidence by one of the parties to a contract, that 
asum of money mentioned therein was understood by one only of the 
parties to the contract that it should be discharged by a payment in 
Confederate currency or treasury-notes, will not be competent under 
the issue on a plea that it was understood and agreed by both the parties 
to the contract that it might be discharged by a payment in Confederate 
currency or treasury-notes. 

2. Contract dischargeable by payment of Confederate money; measure of 
damages for breach of.—In estimating the damages on a contract for 
payment of a sum of money in Confederate currency or treasury-notes, 
the true criterion is the value of the property sold, in lawful money, at 
the date of the sale, and not the value of the Confederate currency at 
the time the debt becomes due. 

3. Act of February 14, 1870; is constitutional and retroactive.—A vill of 
exceptions signed by agreement of the parties on the 8th of June, 1869, 

before the passage of the ‘‘act relating to bills of exceptions,” approved 
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February 14, 1870, is made good by that act. This law has a retroactive 
effect ; and it regulates a matter of practice and does not impair vested 
rights. 


APPEAL from Clewait Court of Etowah. 
Heard before Hon. W. L. Waittock. 


This is an action at law commenced by summons and 
complaint, issued on the 16th day of October, 1866. Whar- 
ton, executor, was plaintiff below, and Cunningham and 
others, were defendants. There was a judgment, on ver- 
dict, for the plaintiff, but for a much less sum than that 
claimed in the complaint. From this judgment said plain- 
tiff takes this appeal. The other facts upon which the 
case turns are sufficiently set out in the opinion of the 
court. 

There was a motion in this court to strike the bill of ex- 
ceptions from the record, on the grounds that it had not 
been signed as required by the Revised Code, and was not 
saved by the provision of the act of February 14, 1870 
“relating to bills of exceptions.” 


Waker & Morpuey, for appellants.—1. The motion to 
strike out the bill of exceptions should not prevail. Itis 
not governed by the law of the Code. The act of the 14th 
February, 1870, “relating to bills of exceptions,” gives it 
validity. This act, by its terms, is made to apply “to judg- 
ments heretofore rendered and bills of exceptions hereto- 
fore signed.” This is the very language of the law. That 
this law is retrospective does not, on that account, make it 
unconstitutional and void. Retrospective laws are valid, 
unless they infringe the constitution by impairing the ob- 
ligation of contracts, are ex post facto, or take property of 
the citizen without due process of law.—Revised Code, 
§ 2760; Acts, 1869, 1870, p. 99; Saterlee v. Matthewson, 2 
Peters, 380 ; Sedgwick on Stat. and Const. Law, 198, 202 ; 
Cooley’s Const. Limit. p. 369, 370, 371, 373, 381, 375; 
Colder v. Bell, 3 Dall. 386; Watson v. Mercer et al., 8 Peters 
88. 
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2. This statute affects only the remedy. It merely wipes’ 
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away an impediment to judicial proceedings, which tend 
to promote justice and the accomplishment of the wishes 
of the parties. It divests no vested right, which is founded 
on the agreement of the parties or a judgment of court or 
given by law. Such statutes in this State have never been 
regarded as vicious for want of conformity to the constitu- 
tion. This abundantly appears from the cases mentioned 
below. —Aldridge v. T. R. R. Co., 2 Stew. &* Port. 199; 
Bartlett v. Waring, 2 Ala. 461; Paxhall v. Whitsett, 11 Ala 
472; Bloodgood v. Camak, 5 Stew. & Por. 226 ; Anonymous, 
2 Stew. 228 ; Curry v. Sanders, 35 Ala. 280; Daily v. Burke, 
28 Ala. 328; Ex parte N. E. & S. W. Ala. R. R., 37 Ala. 
679; Page and Wife v. Matthews, 4 Ala. 547; Weaver's 
Exr’s v. Weavers’ Creditors, 23 Ala. 789; Coosa River 
Steamboat Co. v. Barclay & Henderson, 30 Ala. 120; Ex 
parte Pollard, 40 Ala. , Dekman v. Stiple, 8 Wall. 595; 10 
How. 396; Cooley Con. Lim. p. 107. 

3. Administrator’s sale or executor’s sale made by order 
of court can not be made for Confederate money. And 
when a sale is made to be paid in such a currency, the 
value of the thing sold and not the value of the Confeder- 
ate money at the time the debt falls due, is the measure of 
the damages.—/iill, Adm’r, v. Erwin et al., 44 Ala. 661; 
Herbert & Gessler v. Easton, 48 Ala. 547. 

4. Evidence of the separate understanding of one of 
two parties to a contract is not permissible to vary the 
written agreement entered into by both. There can neither 
be a contract or the modification of a contract without the 
aggregatio mentium. “A contract which the parties in- 
tended to make, but did not make, can not be set up in the 
place of one which they did make, but did not intend to 
make.—San/ford v. Howard, 29 Ala. 684. 

5. The witness, Russell Jones, did not afford the proper 
criterion for the ascertainment of the value of the property 
sold. To determine this value, reference is to be had to 
the price which the property bears in the market at the 
date of the sale, and not to some speculative conclusion as 
to the effect of some remote cause or such value.— Ward 
v. Reynolds, 32 Ala. 384, 391. 
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6. The evidence of a custom to sell for Confederate 
money was inadmissible. The custom was illegal. Be- 
sides, there was no proof of its antiquity.— Barlow v. Lam- 
bert, 28 Ala. 704; Garey v. Meagher & Co., 37 Ala. 630; 
Petty v. Gayle, 25 Ala. 472; Jewell v. Center, 25 Ala. 498 ; 
Ala. & Tenn. Rh. R.v. Kidd, 29 Ala. 221; Steel v. McTyre, 
31 Ala. 667. 


Watts & Troy, for appellees.—1. The bill of exceptions 
was not signed before the adjournment of the court, or 
within ten days thereafter, by agreement of counsel. It 
should therefore be stricken out.—Revised Code, § 2760; 
Kitchon v. Moye, 17 Ala. 394; Haden v. Brown, 22 Ala. 572; 
Buford v. The State, 36 Ala. 270; Union Ind. Rubber Co. v. 
Mitchell, 37 Ala. 314; Maddox v. Broyles, 42 Ala. 436; Al- 
ford v. Eubanks, 44 Ala. 277. 

2. The act of February 14, 1870, is unconstitutional, be- 
cause it does, in fact, amend section 2760 of the Revised 
Code. The amended section should therefore be set out 
in the act.—Const. Ala. Art. 4, § 2. 

3. It is also unconstitutional, because it interferes with 
the rights of the appellees. Does not the act perform a 
judicial function, by taking from one party a right he had 
before the law was passed, and giving the other a right in 
conflict with it? This should make it bad.—Sanders 
v. Cabaniss, 43 Ala. 173; Weaver v. Lapsley, 43 Ala. 229 ; 
Carleton & Slade v. Goodwin, 41 Ala. 153; Ala. Life Ins. 
Co. v. Boykin, 88 Ala. 510. 


PETERS, J.—This is an action of debt founded on 
three several instruments in writing, called in the pleadings 
promissory notes or bonds. They are payable to the ap- 
pellant, as the executor of William Wharton, deceased. 
One is for one thousand and sixty-nine dollars and sixty 
cents, made on the 24th day of November, 1863; another 
for five hundred and eighty-one dollars and sixty cents, 
made on the 17th day of March, 1862; and a third for 
eighteen thousand, one hundred and two dollars, made on 
the 11th day of March, 1864. Each of said debts are pay- 
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able twelve months after the respective notes or bonds, by 
which they are secured, become due. The action was com- 
menced in October, 1856, in the circut court of Cherokeg 
county, and the venue changed from that county to the 
county of Baine, where a trial was had, and a judgment 
was rendered for the plaintiff below, who is the appellant 
in this court, for the sum of seven hundred and fifty-eight 
dollars and twenty six cents, damages, together with costs, 
From this judgment the plaintiff in the court below ap- 
pealed to this court. 

The record shows that there were five pleas in bar, inter- 
posed by the defendant below. They were, in substance, 
as follows: 1. Not guilty to all the counts in the com- 
plaint, 2. That the note first above mentioned “ was giv- 
en for the purchase and price of a certain mule, and other 
articles of personal property, purchased by defendant 
Cunningham, and that parties thereto wnderstood or agreed 
that the same should be discharged by a payment in Con- 
federate currency or treasury notes.” 3. That the bond 
second above mentioned “ was given for the price of a ne- 
gro slave, sold by plaintiff to the defendant Cunningham, 
and that the parties thereto wnderstood or agreed that the 
same should be discharged by a payment in Confederate 
currency or treasury notes.” 4. That the note third above 
mentioned “ was given for the price of certain lands, sold 
by the plaintiff to defendants, and that the parties thereto 
understood or agreed that the same should be discharged by 
a payment in Confederate currency or treasury notes.” 
5. Payment. 

The bill of exceptions shows that the defendants in the 
court below offered evidence tending to prove that said 
notes were given for property purchased at a public sale, 
made by the plaintiff, as executor of the last will of Wil- 
liam Wharton, deceased ; that at the sale the executor re- 
fused to give notice to the bidders that “ gold and silver 
will be required,” in payment of the debts thus contracted, 
but gave notice that “ the property will be sold on a credit 
of twelve months, with interest from date; note and ap- 
proved security required. All sums under five dollars, 
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cash.” This notice was written and published on the day 
of sale, before the sale commenced. It was also proven 
that the notes were given for the property described in the 
defendants’ pleas. ‘The specie value of the several items 
of property sold was also shown, and the difference be- 
tween this value and the amount of the bids for the same. 
To this proof there was no objection. After this was done, 
the defendants’ counsel asked his witness : “ What kind of 
currency was there in circulation inthe county?” This 
was objected to, but the court overruled the objection, and 
the witness answered that “the circulation was Confed- 
erate currency.” This answer was also objected to, but 
the objection was overruled, and the plaintiff excepted. 
The defendants’ counsel also asked the witness Cunning- 
ham, one of the defendants, “ what was his understanding 
as to receiving Confederate currency by the plaintiff at the 
sale?” This was objected to by plaintiff, but overruled by 
the court, and the plaintiff excepted. The defendants 
then proved, against the plaintiff’s objection, the value of 
Confederate currency at the date of the maturity of the 
note given for the land. And in the further progress of 
the trial before the jury, the court permitted the defendant 
to prove, against the plaintiff’s objection, “ that there was 
no express understanding between him (Cunningham) and 
the plaintiff that the plaintiff was to take said currency, 
that is, Confederate currency ; but it was his own under- 
standing.” The plaintiff moved to exclude this separate 
understanding of the witness, but the court refused, and 
the plaintiff excepted. There was much other testimony 
of a similar character, which was improperly let in, but it 
is not necessary to discuss these errors, as the principles 
on which the judgment in this case will rest will enable 
the court, in a new trial, to avoid the irregularities thus 
committed. 

If it had been shown that the sale in this case had been 
made by an order of the probate court, then all the evi- 
dence establishing a sale for Confederate currency would 
have been improper ; for such a sale can only be made for 
funds which would be a legal tender in the payment of 
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debts.—Hill, adm’r v. Erwin et al., 44 Ala. 661. But the 
sale in this case seems to have been made by an executor 
who may have derived his power to sell the property of the 
testator from the will, which may have conferred the 
authority to sell for Confederate currency or treasury notes, 
Such a sale, under such an authority, would be good. 
Thorington v. Smith, 8 Wall. 1. But the pleas here open 
the issue to let in the evidence of a payment in Confed- 
erate money, and also the proof of an understanding or 
agreement to that effect between the parties. But the proof 
must be kept within the limit of the pleas. It must show 
that both parties to the contracts sued on understood that 
these contracts should be discharged by a payment in 
Confederate currency or treasury notes. But if the under- 
standing is between the creditor and the principal debtor, 
in a contest with a surety this would avail the surety as a 
defense. The evidence, then, that this understanding ex- 
isted only on one side, is incompetent under such pleas, 
The court below, therefore, erred in letting in such evidence 
in favor of the defendants, against the plaintiff ’s objection. 
The proof must tend to support the pleas, or it is incom- 
petent and irrelevant.—1 Phill. Ev. p. 732, (4th Amer. ed.) 
Hill & Cowan’s notes. 

The evidence which was introduced touching the cur- 
rency in circulation in the county at the date the notes 
were made or became due, which was introduced against 
the objection of the plaintiff, was also irrelevant, and 
should not have been admitted. The court erred in over- 
ruling the objection to it. 

For these errors, the cause must be remanded. 

The pleas are, that it was the agreement of the parties 
that the notes sued on should be discharged by a payment 
in Confederate currency, or treasury notes. Such currency 
or treasury notes are not money, or a legal tender in pay- 
ment of debts, but they are specific things. In estimating 
the amount of the recovery on such a contract, this court 
has heretofore laid it down as a proper rule, that “ the true 
criterion is the value of the property sold in lawful money 
at the date of the sale.”"—Herbert v. Gessler cd Easton, 
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43 Ala. 547; Fath v. Bliss, 43 Ala. 512. Certainly, if the 
contracts are not to be carried into effect as the parties 
made them, by allowing a payment in Confederate cur- 
rency or treasury notes, then the value of the property 
at the date of the sale, is a much more equitable meas- 
ure of the damages than the value of the Confederate 
currency or treasury notes at the time the debts became 
due. Because the property would thus always have some 
value proportioned to its real worth ; whereas, if its value 
depended on the value of the Confederate currency when 
the debts fell due, the value thus measured might be re- 
duced to nothing. And a sale might turn out to become 
a mere gift of the thing sold. This would be a monstrous 
rule to enforce in trust sales, however it might be consid- 
ered in contracts between parties able to control the stipu- 
lations of their own agreements. Law is the science of 
what is good and just—/us est ars boni et equi. Then, the 
law could not sanction a gift where a sale was intended 
to be made. For, it might have happened that a sale 
made in 1865, the purchase-money of which might not 
fall due until in 1866, when Confederate money was 
worthless, might turn out to be a transfer of the vendor’s 
property to the purchaser for a consideration wholly worth- 
less, when this was not the intention of either one of the 
parties. Such results are not consonant with justice. 
This would be a wrong to the vendor. And the law does 
wrong to no one. Lex nemini facit injuriam. Then, the 
charge of the judge in the court below, that “the plaintiff 
was only entitled to recover the value of Confederate cur- 
rency at the time the note became due,” was incorrect and 
erroneous. This was not in accord with the principles and 
the decisions above referred to. It can not, therefore, be 
sanctioned. 

Let the judgment of the court below be reversed, and 
the cause be remanded for a new trial. 








[Norr py Reporrer.—The following opinion was deliv- 
ered in response to an application for a re-hearing, and in 
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response to the motion to strike the bill of exceptions from 
the record :] 


PETERS, J.—The bill of exceptions found in the record 
in this case is sufficiently signed to give it validity. It is 
made good by the provisions of the “ act relating to bills 
of exception,” approved February 14, 1870, (Acts 1869-70, 
p- 99.) Although it was signed on June 8, 1869, before the 
passage of this act, yet the act has a retro-active effect, 
and cures its deficiency in this respect. It is an act regu- 
lating a matter of practice, and it may operate in that 
way. The motion to strike it from the record is, therefore, 
overruled. And the application for re-hearing is denied, 
with costs, and the opinion originally delivered in this case 
is ordered to be re-filed and adhered to. 





ADKINSON er au. vs. WRIGHT, Apbw’r. 
[ACTION ON PROMISSORY NOTE. ] 


1. Perishable property; what not indispensable to authorize sale of.— 
It is not indispensable that an application for the sale of property of 
an estate, because it is liable to waste or of a perishable nature, should 
be in writing and be verified by affidavit. But for the sake of order 
and precision, such an application should always be in writing and be 
veritied by affidavit. 

2. Same; order of sale, when not void.-Where the record shows that ap- 
plication was made, and that the court was satisfied by proof that the 
property was of the perishable nature alleged, and its sale would be ben- 
eficial to the estate, the sale is not void. 


APPEAL from Circuit Court of Coffee. 
Tried before Hon, J. McCaLes WILEY. 


THE appellants were sued by the appellee, as adminis- 
trator of Wiley Daniel, on a promissory note made by 
them payable to him in his representative capacity. They 
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defended on the ground that the note was given in payment 
for forty bushels of corn and a wagon, purchased at a sale 
had under an order of sale made by the probate court on 
the verbal application of the administrator. 

The appellants had consumed the corn before suit was 
brought, but still retained possession of the wagon at the 
time of the trial, and did not offer to return it. The records 
of the probate court, including the order of sale, were in- 
troduced as evidence on the part of the appellee. The 
order of sale recites: “This day came Wm, Wright, the 
administrator of the estate of Wiley Daniel, deceased, and 
made a verbal application for an order of sale to sell,” &c., 
[here follows description of property, the corn and wagon 
included,] upon the ground that said personal property is 
perishable and wasting, &c. And the court having heard 
the proof adduced in support of said application, and be- 
ing fully satisfied that the application is fully sustained, 
and that the said property is perishable and liable to waster 
and that it will be beneficial to said estate that the same 
should be sold at as early a day as possible, &c. It is 
therefore ordered,” &c. {Here follows order of sale.] 

This being all the evidence, the court, at the request of 
the plaintiff, charged the jury, that if they believed the ev- 
idence they must find for the plaintiff. There was a ver- 
dict and judgment accordingly, and hence this appeal. The 
charge of the court is now assigned as error. 


W. C. Oates, for appellants.—1l. The note sued on was 
given for property sold at an administrator’s sale, made by 
order of court. The proceedings in the probate court do 
not show that that court had jurisdiction. The record 
does not show that there was any written application veri- 
fied by affidavit, as required by law. This was necessary 
to entitle the court to take jurisdiction ; and without juris- 
diction the sale was void.—Rev. Code § 2068; Wilson, 
adm’r, v. Armstrong, 42 Ala. 168. 


W. D. Roserts, contra. 


(No brief furnished the Reporter.) 


— 
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B. F. SAFFOLD, J.—An application for the sale of any 
property of an estate, even that of a perishable character, 
ought, for the sake of order and precision, to be made in 
writing, and be verified by affidavit. But the statute 
Rev. Code, § 2068—does not seem to require it expressly 
in the case of property liable to waste, or of a perishable 
nature. 

The record of the proceedings in the probate court 
recites that the administrator made verbal application for 
an order to sell specified articles, on the ground that they 
were perishable and wasting ; and that the court was satis. 
fied by proof that the property was of the character 
alleged, and that the sale would be beneficial to the estate, 
It also recites that the petition was ordered to be recorded, 
This was a sufficient compliance with the law in this case, 

The judgment was affirmed. 











LANE AND WIFE vs. MICKLE. 


[FINAL SEETLEMENT OF GUARDIANSHIP. | 


1. Guardian, with what to be charged on final settlement.—A guardian who 
receives in payment of a solvent debt, due to his ward, the note of a 
third person instead of money, receives the same at his peril, and if he 
fails to collect said note, and the maker becomes insolvent, must, on 
his final settlement, be charged with the amount of the debt, and in- 
terest on the same, from the time it was due, although he may have 
used due diligence to collect said note. 


AppraL from the probate court of Randolph. 
Heard before the Hon. W. W. Dosson. 


This was a proceeding by appellants, John Lane and 
Martha, his wife, against appellee, as guardian of said 
Martha, to compel him to make final settlement of his 














ny 
‘er, 


sly 
ble 


urt 
for 
ey 
‘ig- 
ter 


fas 


ho 


he 
on 


ve 


is 





JUNE TERM, 1871. 601 





Land and Wife Vv. Mickle. 


guardianship. On the 13th of May, 1861, a decree was 
rendered in the probate court of Randolph county, in 
favor of said Martha against the administrator of her 
father’s estate, for $212.49 ; and at the time of the rendi- 
tion of the decree the said administrator and sureties were 
solvent. The appellee, as guardian of the appellant, 
Martha, received in payment of said decree in favor of his 
ward the note of said parties, solvent at the time, but who 
afterwards became insolvent, and the note was lost to the 
estate of the ward, though the guardian had used due dil- 
igence to collect it. In the final settlement of the guar- 
dianship accounts, the court allowed said insolvent note as 
a credit in favor of appellee as guardian, to which appel- 
lants excepted, and they now assign the same as error. 








Jamms AIKEN, for appellants.—If the trustee, without the 
sanction of the cestui que trust, receives lands in satisfac- 
tion of the trusts, funds, or debts, equity will hold him 
responsible for whatever loss may ensue.—Foyalls, adm’r, 
v. McKinzie et al., 25 Ala. 364; see, also, Lane and Wife v. 
Mickle, 43 Ala. 109; ib., June term, 1870. 

All the evidence is set out, and the supreme court 
should reverse and render judgment.—Revised Code, 
§ 2251. 


C. D. Hupson, contra. 


PECK, C. J.—This case was in this court, on the appeal 
of the present appellants, and was decided at the January 
term, 1869. The decree of the probate court, on which 
that appeal was taken, was reversed, and the cause re- 
manded for another trial. The law of the case was then 
settled, and the rights and the liabilities of the parties 
determined. ‘The case is reported in the 43d Ala., p. 109. 

By the decision then made, we held that the guardian of 
Mrs. Lane, the said appellee (Mickle), was liable to account 
for the sum of two hundred and eleven 49-100 dollars, the 
amount of a decree in the probate court of Randolph 
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county, in her favor, against the administrator of her 
father’s estate, Dr. J. H. Davis, which came to the handg 
of appellee, as guardian, &c., as aforesaid, and interest on 
the same, from the date of said decree. We also held 
that said appellee was not entitled to be credited on hig 
account, as guardian, for the note on the two Emorys, 
which he had received in payment of said decree, and that 
said note should not be allowed as a credit on said guard- 
ian’s account. 

Another trial was had in said probate court, and, not- 
withstanding the decision of this court, the said appellee 
was permitted to introduce evidence, and was _ himself 
examined, to show he was entitled to be credited on his 
account, as guardian, for the said note of the Emorys, 
which we had decided should not be allowed; and said 
probate court, on said evidence, allowed said note as a 
credit on his (the guardian’s) account, and discharged said 
guardian, and taxed said appellants with the costs. 

The appellants excepted to the ruling of said court in 
allowing this note of said Emorys as a credit on the 
appellee’s account as guardian, &c. 

The evidence on which said credit was allowed is set out 
in a bill of exceptions, signed and sealed at appellants’ 
instance, and they have again appealed to this court. 

The evidence is irrelevant and without merit, and 
wholly insufficient to sustain the ruling and decree of said 
probate court. On said evidence, the note of said Kmorys 
should have been rejected and disallowed, and a decree 
should have been rendered for appellants for the amount 
of said decree against said Davis, and interest on the same 
from the date of said decree, allowing the appellee ten 
55-100 dollars as commissions, and ten dollars as an attor- 
ney’s fee, which appellants do not object to ; and that this 
may be done, said decree is reversed, and the cause is re- 
manded, not for another trial, but with instructions to said 
probate court to proceed and render a decree in favor of 
said appellants, said John Lane and Martha Lane, his 
wife, for the use of the wife, for the amount of said decree, 
being two hundred and eleven 49-100 dollars, and interest 
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on the same from its date, after deducting said credits 
of ten 55-100 dollars as commissions, and said ten dollars 
as an attorney’s fee; aud said Mickle, said appellee, will 
pay the costs of this court and of said probate court. 





MEDICAL COLLEGE OF ALABAMA vs. MULDON 
& SONS. 


[ACTION TO RECOVER FROM INSURANCE COMPANIES THE AMOUNT REQUIRED TO 
BE PAID TO THE TRUSTEES OF THE MEDICAL COLLEGE AS A PRE-REQUISITE 
TO TRANSACTING BUSINESS IN THE CITY OF MOBILE. } 


1. Constitution of Alabama ; Article IV,- section 2 of, construed.—Section 2, 
Article IV, of the constitution of Alabama, which requires the repeal 
of the sections of an act that are amended, imposes on the legislature 
the duty of formally repealing them; but when the general assembly 
fails to repeal the sections amended, they are repealed by virtue of the 
constitution. 

Section 1186 of Revised Code, payment required by to be made to Medical 
College ; not a vested right, but in the nature of impost or tribute-—The 
annual payment of $200 to the medical college of Alabama, at Mobile, 
imposed by section 1186 of the Revised Code on all insurance compa- 
nies not incorporated by this State, and doing business in the city or 
county of Mobile, was in the nature of an impost or tribute. The 
college acquired no vested right to it, because no consideration moved 


2 


from the college. 

3. Same; force and effect of act repealing, on suits brought afterwards. 
The college can not maintain an action commenced after the repeal of 
the law requiring such payment, to recover the amount due up to the 
time of the repeal. A statute, when repealed, must be considered ex- 

,cept as to transactions which are passed and closed, as if it never 
existed, 


Appia from City Court of Mobile. 
Tried before Hon. C. F. Moutton. 


THE appellees were agents during the years 1867 and 


1868, of seven life and fire insurance companies not incor- 
porated by the State of Alabama, and as such transacted 
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their business in the city of Movile during those years, 
without having paid to the trustees of the medical college 
at Mobile the sum of $200 for each company during each 
of the years before transacting business, &c., as required 
by section 1186 of the Revised Code. This section of the 
Code was incorporated therein from an act passed 24th 
February, 1860, and is the only part of the act in any way 
relating to the medical college at Mobile. 

The medical college was incorporated on the 30th of 
January, 1860, and no reference is made in the act of in- 
corporation to the gift or impost required of insurance 
companies by section 1186 of the Revised Code. 

On the 9th of August, 1868, section 1186 of the Revised 
Code was amended by striking out that part which re- 
quired the payment, &c., to the trustees of the medical 
college. The amending act was attacked in the argument 
as unconstitutional, and the Reporter has thought it best 
to give it in full. The act is as follows: 


“An act to amend § 1186 of the Revised Code of Alabama. 


“Sec. 1. Be it enacted by the general assembly of Alabama, 
That section (1186) eleven hundred and eighty-six of the 
Revised Code of Alabama, be amended by striking out the 
words, “to the trustees of the medical college at Mobile 
the sum of two hundred dollars, such payment to be made 
from year to year so long as such agency is continued in 
the city or county of Mobile, which section reads as fol- 
lows : “Such agent as before mentioned. before taking any 
risk or transacting any business of insurance in the city or 
county of Mobile, must pay to the treasurer of the fire de- 
partment association of Mobile the sum of two hundred 
dollars for the benefit of such association ; to the trustees 
of the medical college at Mobile the sum of two hundred 
dollars, such payment to be made from year to year so 
long as such agency is continued in the city or county of 
Mobile; and any such agent taking any risk, or transact- 
ing any business of insurance in any other corporate city 
or town in this State, where fire companies now are, or 
that may be hereafter organized, must pay to the corpo- 
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rate authorities of such city or town, for the benefit of 
such fire companies, two and a-half per cent. upon the 
gross amount of premiums rezeived by such agent, such 
payment to be made from year to year, so long as such 
agency is continued in such city or town.” 

“Approved, August 5, 1868.” 


On the 14th day of November, 1868, the medical college 
brought this suit against the appellees, to recover the 
amounts alleged to be due under said section 1186 of the 
Revised Code, for transacting business during the years 
1867 and 1868. 

The cause was tried below on an agreed statement of 
facts, but as this statement had no material bearing upon 
the decision of the court, it is unnecessary to notice it fur- 
ther. 

A trial by jury having been waived, the court gave judg- 
ment for the defendants, and hence this appeal. 


J. Lirrte Situ, for appellant.—(Appellant’s brief did 
not come into Reporter’s hands.) 


HamiiTon, contra.—l. The right of recovery in this case 
is now gone by the repeal of the act.—7 Wallace R. 506, 
514; Sedgwick on Statute, 51; ib. 541; 13 Howard, 429 ; 
3 ib. 350; 15 N. Y. 162; 1 Hill, 324, 8328; 4 M. & Payne, 
341; 1 N. H. 61; 14 Ill. 334; 4 Ala. R. 487; 14 cb. 435; 
5 Cranch, 281 ; 6 7b. 429. 

2. Here is no contract or vested right.—3 Stewt. 387; 
1 ib. 347 ; 1 Hill, 324; 15 N. Y. 152; 4 Metcalf R. 76; 18 
Maine R. 109 ; Sneider v. Heidelberger, MS. opin. Jan. term, 
1871. 

3. This is not a tax proper, but rather the taking of one 
man’s property for the benefit of another.—39 Penna. Re- 
ports, 73; 5 Maryland R. 227; 2 Seld. R. 358, 366; 
4 Comstock, 419, 424; 4 Hill R.140. This isa peculiar im- 
position placed upon these insurance companies for doing 
business in the city and county of Mobile, and is not required 
for the doing business in any other part of the State. It 
operates a discrimination against, and to the prejudice of, 
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the business of that city and county, and does not lie 
within the legislative power. 

4, No defense of contract is available, for this gift orig- 
inated in 1860, by an act of the legislature. The charter 
was enacted by a separate act, and contains no allusion to 
any such gift; and was passed six days after the other 
law. It is not a tax to the State, but a gift to a private 
corporation, and for its benefit alone. It is true, the bur- 
then is on a foreign corporation, but the benefit is special, 
and not for the good of the whole State; it is, in fact, a 
privilege bestowed by the legislature, against the spirit and 
letter of the constitution of the State, and is a perversion 
of the power of the government. 

5. The whole property obtained by this corporation is 
by its charter declared to be for its exclusive benefit, so 
that this tax or imposition is purely for this college. It is 
true, it is declared to be a department of the university, 
but the property is still for this private use, and no part of 
the university funds can be applied for its benefit. If this 
could be held otherwise, and the fund for public use, the 
power of repeal is rather strengthened, for the State can 
surely release an advantage secured by its own act to it- 


self. 


6. The repeal of this act is required by the constitution, 
(art. XI, § 13,) for all taxes on foreign insurance compa- 
nies are for the benefit of common schools, and the act of 1868, 
(p. 803, Acts of 1868,) levies a tax of 2 per cent. on gross 
income for that purpose. This act is not for common 
shools, but a medical school. 

7. As to the repealing act: 

1. The act, as found in the Code, (originally Acts of 
1859-60, p. 116,) is repealed by the act of December 31, 
1868.—See § 156, p. 340, Acts of 1868. This repealed all 
acts in relation to taxation, of a general or special char- 
And that such was its effect, we have legislative 
construction by the re-enactment of section 1168 of the 
Revised Code, so far as the fire department association is 
concerned.—Acts of 1869-70, p. 288. 

2. It was repealed so far as this plaintiff is concerned, 


acter. 
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and only so far, by the act of 1868, p. ¥. That declares 
that section 1186 is amended by striking out that portion 
of the section which creates this tax, reciting the words 
used for that purpose. In the absence of the present con- 
stitution, the effect and meaning of this instrument would 
not admit of doubt. Then, to comply with the constitu- 
tion, the act proceeds to recite the sections as it stands in 
the Code. The constitution then declares that this being 
done, the section so amended—thai is, the section as it 
originally stood—shall be repealed. 

The constitution thereby declares what shall be the 
status of the original law or section. The amendment 
ipso facto repeals the law as it stood before the amend- 











ment. 
The position assumed by appellant is that if the consti- 


tution so operates propria vigore, the whole of the original 
section is repealed. This is an unnatural and forced con- 
struction. The original act is repealed as it stood, and it 
stands as the original amendment applied to it declares, 
which in this case is in effect only the repeal of the tax 
here claimed. 

The alternative is presented by the appellant, that if 
this is not so, it must be that the whole act of 1868 fails of 
operation, because the legislature has not declared the re- 
peal, as he says it was bound to do by the constitution, 
which is mandatory, and if not complied with the act is 
unconstitutional. 

This construction is denied. The constitution does not 
declare that the legislature shall do so and so, but acts di- 
rectly on the act as passed by the legislature. If the act, 
as passed, conforms to the conditions required, it is valid ; 
if it fail to meet those conditions, it is invalid. The act, 
itself, is the subject on which the constitution acts, viz.: it 
must be but on one subject ; that subject must be expressed 
jn the title; and if the object be to revise or amend a pre- 
vious enactment, the enactment so affected shall be recited, 
and that declares the enactment so revised or amended 
shall be repealed, not. shall be declared by the act to be 
repealed, but shall be repealed. Not that the legislature 
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shall formally enact the repeal to the former act, but that 
the section or sections amended shall be repealed. This 
is declared to be the operation of this act, which conforms 
to the conditions required by the constitution. 

i The subject on which the constitution operates is the leg- 
islation, not the legislature. The one legislation, that is, 
the present, must conform to the conditions ; the other 
legislation, that is, the past, is then declared to be in the 
condition of a repealed act. 

There is nothing in the language of the constitution, or 
the object to be secured, which requires any other con- 
struction, and of which the whole effect would be uselessly 
to add to the new law the four words, “ said act (or section) 
is repealed,” and this simply to conform to a theory. 


B. F. SAFFOLD, J.—The medical college was incor- 
porated on the 30th of January, 1860. On the 24th of 
February, 1860, a statute was enacted to regulate the agen- 
cies of insurance companies not incorporated by the State 
of Alabama, in their operations within the State. This law 
was comprehensive in its character, and designed to pro- 
tect the citizens against irresponsible companies and agen- 
cies. It stipulated how su‘ts should be instituted against 
them, the least ‘amount of capital actually invested which 
should entitle them to carry on their business, what state- 
ments in writing should be filed in designated offices, and 
their effect as evidence. It provided for ascertaining and 
collecting taxes levied upon them. It also imposed re- 
strictions upon them, and penalties for the violation or non- 
performance of all the requirements of the act. Amongst 
the requisitions exacted of them was one that, “ before 
transacting any business in the city or county of Mobile, 
they should pay the treasurer of the Fire Department As- 
sociation of Mobile the sum of two hundred dollars, for 
the benefit of said association ; to the trustees of the med- 
ical college at Mobile the sum of two hundred dollars, such 
payment to be made from year to year so long as such 
agency is continued in the city or county of Mobile.” A 
similar requisition was made of them in favor of fire com- 
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panies in any other city or town where they might do busi- 
ness. This law was embodied in the Revised Code of 1867, 
with inconsiderable exceptions, (§§ 1180, 1191,) and is still 
in force, except so far as it has been modified by subsequent 
legislation, to be considered presently. 

This suit was commenced by the medical college on the 
14th of November, 1868, to recover the sums alleged to be 
due to it under the provision above quoted, for the years 
1867 and 1868. On an agreed state of facts the ruling of 
the city court was adverse to the plaintiffs, and from the 
said judgment the appeal was taken. 

Section 1186 of the Revised Code, which is the 8th sec- 
tion of the act of 1860, was amended August 5th, 1868, by 
striking out the appropriation to the medical college. It 
is contended for the appellant, that this amendment is in- 
operative for non-compliance with article 4, § 2, of the State 
constitution respecting the repeal of the section amended. 
This constitutional provision was intended to make legisla- 
tion express and comprehensible, and to avoid as far as 
possible the complications growing out of the implied re- 
peal of laws. We have held it to be mandatory so far as 
to nullify parts of laws not expressed in the title, and the 
whole law, when the unity of the subject was violated and 
the matter was inseparable. It is plainly the duty of the 
legislature to formally repeal a section amended, but when 
it fails to do so, the courts should nevertheless maintain 
the legislation if there is vigor enough in the constitution 
to correct the omission. In this case the constitution di- 
rectly commands the precise thing to be done, and is a law 
that the section amended is repealed. The proposition to 
amend a particular section of a law, is the expression of 
the subject to be legislated upon. This new act contains 
the entire section amended, and the amendment is clearly 
set forth. 

What is the character of the plaintiff’s claim? Itis not 
a penalty, for that is a suffering in person or property im- 
posed by law or agreement for someting committed or 
omitted. It is not strictly a tax on account of the disposi- 
tion made of it, and because other provision is made in 
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the statute for the taxation of these agencies. It must, 
however, be referred to that head, and is a quasi impost or 
tribute exacted by the State and appropriated to the ben- 
efit of this college. If it be admitted that there are some 
of the constituents of a contract between the State and the 
companies, which is the utmost that can be claimed for the 
plaintiff, no consideration moves from the plaintiff, and 
therefore it is a stranger to the consideration upon which 
the contract is founded. Without such a consideration no 
vested right is created. But the statute giving the dona- 
P tion was repealed before trial. When a statute is repealed, 
it must be considered, except as to those transactions which 
are passed and closed, as if it never existed.—Dwarris on 
Stat. 676; Butler v. Palmer, 1 Hill, 324-328; 9 Wall. 506. 
Rights of action and other executory rights arising under a 
statate are said to be vested, ( Beadleston v. Sprague, 6 Johns, 
R. 101,) but unless they amount to a contract, and the 
statute being simply repealed, the very stock on which they 
were grafted is cut down, and there is no rule of construc- 
tion under which they can be saved.—1 Hill, 328. 
The judgment is affirmed. 





McSWEAN vs. FAULKS er At. 


[APPEAL FROM ORDER DECLARING NULL AND VOID AND SETTING ASIDE SALE 
OF DECEDENT’S LANDS. ] 


1. Order of sale made by probate court in 1861 ; only prima facie good.—An 
order for the sale of a decedent’s lands, for distribution among his 
heirs, made bya probate court in this State, in the year 1861, is only 
prima facie, and not corclusive.—Mosely v. Tuthill, 45 Ala. 

2. Same, for what causes such sale may be set aside.—A sale under such an 

order, made in the year 1863, may be vacated and set aside on motion, 

founded on the petition of the parties complaining. who are distribu- 
tees of said estate, made in the court of probate wherein the record of 
the first order and sale are found, if it appear that such sale has never 
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~peon confirmed, and the purchaser at such sale has failed to give the 
security for the purchase-money required by law, and is dead at the 
date of said motion. 

3. Subsequent purchaser, what notice charged with.—A subsequent pur- 
chaser who has bought such land from the vendee at such sale, can not 
claim to occupy the position of an innocent purchaser for valuable 
consideration without notice. He must be visited with notice of all the 
facts that his vendor’s title would disclose.—42 Ala, 616. 





AppraL from Probate Court of Barbour. 
Tried before Hon. H. C. RusskE.1. 


The facts upon which the case turns are sufficiently 
stated in the opinion. 


Pucu & Baker, for appellant.—The order of sale was 
not void as first granted.—Satcher v. Satcher, 41 Ala. p. 26. 

Did that order lose its validity by the suspension of it ? 
The order was never revoked. Allowing the suspension of 
the order, as set forth in the record, did not revoke the 
order, it is a question of authority to sell. The authority 
being once granted by a valid order, continues until that 
order is revoked. If that order was ever revoked, how, 
and when? While the order was suspended merely, by the 
direction of the court, the land was worked for the benefit 
of the distributees. When the suspension was terminated 
by the order of the court, and the administrators were 
directed to execute the first order of sale, the authority to 
sell was complete. 

The first order was made because an equitable division 
could not be made without a sale. This ground for order- 
ing the sale existing when the first order was granted con- 
tinued to exist, and there was no necessity for a new peti- 
tion setting forth a ground which had once been alleged in 
a petition and proved. If it could not be divided without 
a sale in 1861, how could such necessity for a sale cease in 
1863 or 1864. The probate court acted on the ground 
once established to give it jurisdiction, and its order was 
never revoked but suspended merely, and there was no 
necessity for any additional action by the court to author- 
ize a sale. 
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The order was not to sell for Confederate money. There 
is no such proof, and the sale was not made for Confed- 
erate money. The purchase-money, or a portion of it, 
may have been paid in Confederate currency, and the bal- 
ance may still be unpaid. These facts furnish no ground 
for setting aside and declaring void the order of sale, and 
sale under it. If the purchasers were to pay now what 
they bid for the land, they would be entitled to a deed. 
How are the appellants prejudiced, when the legal title ig 
in them, and can not be divested until the purchase-money 
is paid. 


JERE N. Wiiuiams, contra.—l. The probate court may 
set aside or disregard any order or decree that is not final, 
whenever the interest of the estate and of the parties con- 
cerned requires it.—Harrison et al. Kx parte, 7 Ala. 736; 
Middleton’s adm’r v. Maull’s adm’r, 16 Ala. 479 ; Walker v, 
Mock’s adm’r, 39 Ala. 568. 

2. An order by the probate court for the sale of land is 
not final until the sale is made, reported, and confirmed ; 
and if not final, it may be either set aside by the court or 
disregarded as if never made.—Duval’s Heirs v. P. and M. 
Banks et al., 10 Ala. 636. 

3. In this case an order of sale is granted, but there the 
representatives of the estate stop. They then petition for 
and obtain an order to keep the estate together for an in- 
definite period, not longer than ten years, and under this 
order the estate is held. Surely this revokes or sets aside 
the order of sale. The two orders cannot be in legal op- 
eration atthe same time. One or the other must necessa- 
rily be inoperative and void. The probate court has only 
statutory jurisdiction of proceedings to sell property of es- 
tates. No statute authorizes the suspension of one order 
and at the same time the operation of another directly 
contrary to the order suspended. 

4. Where no specific rule of practice is prescribed for 
the probate court, the rules of practice in chancery, so far 
as they are applicable, should be followed.— King v. 
Collins’ adm’r, 21 Ala, 363. 
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5. This sale, if for no other reason, is void because the 
administrator, not having an interest in the estate, was a 
purchaser.— Callaway v. Gilmer, 36 Ala. 354. 

6, Even if the first order of sale is good, the second and 
that under which the land was sold is void, because the re 
quirements of the statute were not complied with ; and the 
decree of the court in setting it aside is without error.— 
Satcher’s Heirs v. Satcher’s Adm’r, 41 Ala. 

7. But if either or both the orders of sale are good, and 
the sale was had without compliance with the require- 
ments of the statutes regulating and controlling the acts 
and doings of administrators under such orders, then the 
sale itself is void, and the decree of the court in setting it 
aside is free from error. 


PETERS, J.—This is an order setting aside a sale made 
by the probate court during the rebellion. 

The record shows that Lorenzo Faulks died in the county 
of Barbour, in this State, in the year 1861, without dis- 
posing of his property by will. His widow, Elizabeth L. 
Faulks, and Thomas C. Parker, administered upon his es- 
tate. And in October, 1861, the said representatives of 
said estate filed their petition in the probate court of said 
county of Barbour, praying an order for the sale of the 
real estate of said deceased for distribution among his 
heirs. This order was granted, and the lands of said de- 
ceased directed to be sold on a credit of twelve months. 
The application for this order of sale seems to contain all 
the allegations necessary to give the court jurisdiction of 
the subject matter, and of the parties, as required by the 
statute. Said order was granted on the 9th day of De- 
cember, 1861 ; but no sale was made under it until Febru- 
ary, 1862, when the sale was made, and reported to the 
court, but the court refused to confirm it, and the same 
was vacated. 

After this, the said representatives of the estate of said 
deceased applied to said probate court for an order to keep 
said estate together for one year, or a period not longer 
than ten years. This order was also granted. After this, 
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in December, 1863, the said representatives applied to said 
court of probate to renew said order of sale of the real 
estate of said deceased. On this application it was or- 
dered by said probate court that “T. C. Parker and M. L, 
Faulks, administrators of Lorenzo Faulks, deceased, be al- 
it lowed now to proceed to make general sales of said estate 
as heretofore ordered, but which has been suspended for 
the purpose of making crops,” &c. A sale was accord- 
ingly made on the 15th day of December, 1863, both of 
the real and the personal property of said deceased. This 
sale was duly reported on the 13th day of January, 1864, 
This sale was not confirmed, but rejected by said court of 
probate. And after this, it seems that another sale of said 
lands was made on the 16th day of February, 1864, which 
was also reported to the court. This last sale was never 
confirmed, and Parker, the purchaser, has since died. 

On the 13th day of February, 1869, the appellees moved 
in said court of probate, on petition filed, to “ declare said 
orders of sale as to said lands under the same to be null 
and void, and to vacate and set aside said orders and said 
sale.” On the hearing, “the sale of said land by said ad- 
ministratrix and administrator was declared null and void.” 
It was shown that the appellant, McSwean, had purchased 
a portion of said land from Parker, who had purchased 
the same at said sale while he was the co-administrator of 
said estate. From this order vacating and setting aside 
said sale McSwean appeals to this court, and here assigns 
for error—lst, the setting aside said sale; 2d, the granting 
the prayer of the petitioners as appears by the record. 

The record leaves it uncertain whether the sale was 
made under the first order of the probate court, granted 
in 1861, or under the order renewing the said order, in 
1863, but it appears that the credit upon which the lands 
was sold was not a credit of twelve months, as required in 
the first order of 1861, but only a eredit from February 
16th, 1864, to the 15th of December, 1864. And it does 
| not appear that Parker ever paid for the land bid off by 
him, or that bonds with sufficient surety were given for the 
purchase-money. 
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Such an order as that first above said, made by a com- 
petent court after the adjournment, would be conclusive, 
but the court would still retain power over the sale. 
Duval’s Heirs v. P. and M. Bank et al., 10 Ala. 636, 653. 
But this order is not made by such a court, and the court 
of probate of Barbour county was not bound to confirm 
it. No action could be had by the lawful jurisdiction at 
the return of the last sale in 1864. This was a foreign 
proceeding, and has no conclusive effect.— Martin v. Hewitt, 
44 Ala. 418. Not only the sale in such a case, but the or- 
der may be set aside upon a proper showing in the court 
of probate.— Mosely v. Tuthill, McGuire et al., 45 Ala. 621. 
But even without this, the court of probate had authority 
to vacate the sale, and was bound to do so, when the 
proper security for the purchase-money has not been 
given as required by law.—Revised Code, §§ 2091-3, 2221, 
9922, 2225, 2228. No one but McSwean complains, or 
objected to the setting aside the sale. He is a subsequent 
purchaser from Parker. He was bound to take notice of 
the title he was buying. He had an opportunity to know 
all the facts of his title, and if he proceeded regardless of 
this opportunity, he can not claim to occupy the position 
of an innocent purchaser without notice.— Wilson v. Wall, 
34 Ala. 288, 505; Center v. P. and M. Bank, 22 Ala. 755 ; 
McGehee v. Gindrat, 20 Ala. 101; Johnson v. Thweatt, 
18 Ala. 747; Herbert v. Hanrick, 16 Ala. 597; Witter v. 
Dudley, 42 Ala. 616. The evidence does not show that 
McSwean purchased for Confederate treasury notes, and 
if he did, as he paid the price, this could not affect his 
title—Ordin. 1867, No. 38, Pamph. Acts 186s, p. 185. 
He took such title as Parker could convey. ‘This title was 
inchoate, and subject to be defeated. He therefore has no 
reason to complain. The sale was properly set aside, and 
the court was clothed with full jurisdiction of the parties 
and the subject matter.—Rev. Code, §§ 2093, 2092, 2095 ; 
Pamph. Acts 1868, p. 187; Ordin. No. 40, § 1. 
The judgment of the court below is affirmed. 
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GUICE vs. PARKER. 


[BILL, IN EQUITY TO ENFORCE VENDOR’S LIEN, XC. ] 


1. Commission to take answer of non-resident defendant ; when invalid.—A 
commission to take the answer of a non-resident defendant to a bill in 
chancery, issued by the register in blank, as to the name of the com, 
missioner, is invalid ; and the request of the register to the person re- 
ceiving it to insert his name as commissioner does not legalize the act. 

2. Bill for discovery ; what allegation necessary to sustain.—In order to sus- 
tain jurisdiction for relief sought, consequent upon a discovery, the 
bill or cross-bill must allege that the facts are material; that their dis- 
covery by the defendant is indispensable, and that the plaintiff is un- 
able to prove such facts by other testimony. ‘he failure to allege 
these facts subjects such a bill to demurrer. 


AppEaL from Chancery Court of Barbour. 
Heard before Hon. B. B. McCraw. 


This was a bill exhibited by the appellee against the 
appellant, and sought to subject to the vendcr’s lien cer- 
tain lands described in the bill for the unpaid purchase- 
money due thereon, which was evidenced by a promissory 
note, executed by defendant. 

The answer substantially admits the allegations upon 
which the equity of the bill rested, but defendant sought 
by it, as a cross-bill, to reduce the amount of recovery to 
a sum less than that expressed on the face of the note, al- 
leging, in substance, that at the time the note was given 
the land was estimated at a specified number of gold dol- 
lars; that at that time greenbacks were much depreciated, 
and that in making the note the value of the gold dollars 
was expressed in the sum, which this kind of money would 
be worth at the time the note fell due, estimating the de- 
preciation of greenbacks at the maturity to be the same 
as when the note was made; that it was also agreed be- 
tween the parties that should the value of greenbacks ap- 
preciate when the note fell due, that appellant should re- 
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ceive a corresponding credit on the note. In this bill it 
also alleged that appellee, who was a non-resident, had 
written a letter to an agent, which recited the true state- 
ment of the contract and agreement, which had been 
seen by appellant. The bill prays that appellant be made 
a party defendant thereto, and be required to answer the 
several allegations thereof ; that upon the final hearing the 
court would reform the promissory note so as to express the 
true meaning of the contract; and tenders appellant $475 
in “ greenbacks ” or $425 in gold, as the amount due on said 
note, according to the contract, which sum was paid into 
court, &e. 

The cause was heard on bill, answer and cross-bill, proof 
and motion to strike answer to cross-bill from the file, and 
the chancellor decreed that the note mentioned constituted 
a lien on the land for its full amount, &c. The other facts 
of the case necessary to an understanding of the points 
decided, are fully set out in the opinion; it is unnecessary 
to set out the evidence in relation to the contract, as set out 
by defendant in the cross-bill ; the testimony very clearly 
disproves this allegation of the cross-bill. 


Seats, Woop & RoquemorgE, for appellant. 


JoHN A. Foster, contra.—The decree refusing the motion 
to strike appellee’s answer to the cross-bill from the file, is 
interlocutory, and this court will not reverse for error in 
such a decree. But there was really noerrorin this. The 
commission to take the answer to the cross-bill was prop- 
erly issued by the registcr. Such a proceeding does not 
require an order of the court before it can be resorted to, 
nor does it require notice to the adverse party. The com- 
mission is issued upon the mere application to the register 
by the party desiring it. This is all the rule of practice 
demands.—Rev. Code, § 3486; id. p. 827; Rule Chancery 
Pr. No. 31; ib. § 3364. 

2. There is no need of a reference to the register to take 
an account when there is no denial of a sum due ona 

40) 
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promissory note, and the account consists in a mere caleu- 
lation of the interest. The reference is discretionary ; not 
of absolute right. If the sum ascertained by the chancel- 
lor is correct, this is enough.— Revised Code, § 3385, 3386, 
3387, 3393. 


B. F. SAFFOLD, J.—The bill was filed by the appellee 
to subject land to the payment of the purchase-money; 
under the vendor’s lien. 

The chief error assigned is that the court refused to 
strike from the file the complainant’s answer to the defend- 
ant’s cross-bill. It appears that as the complaivant was a 
non-resident, the register, under the 31st rule in chancery, 
issued a commission to take his answer, but not knowing 
the first name of the commissioner selected, he sent it to 
him in blank, with direction to msert his name. The com- 
missioner did so, and took the answer, which was for- 
warded to the register, and filed by him. 

In Worsham v. Goar, (4th Port. 441,) it was held that a 
commission to take a deposition must be perfect when it 
leaves the hands of the clerk. If sent forth in blank, it 
issues to no person, and the consent of the clerk for the 
one receiving it to fill all blanks will not legalize the act. 
The result of the failure of the register to issue a proper 
commission is that the answer is not sworn to. 

This answer contains a demurrer to the cross-bill, for 
want of equity. The merit of the cross-bill was in the 
discovery it sought. To maintain the jurisdiction for re- 
lief, as consequent upon the discovery, it is necessary to 
allege in the bill that the facts are material, and that the 
discovery of them by the defendant is indispensable as 
proof; that the plaintiff is unable to prove such facts by 
other proof. This allegation was not made in the cross- 
bill. It was, therefore, subject to the demurrer. 

Without recapitulating the testimony, it is sufficient to 
decide that the proof abundantly shows that the defendant 
cannot maintain his version of the contract. There was no 
necessity for a reference to the register. 

The decree is affirmed. 
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TAUNTON & BROOKS vs. McINNISH. 


[BILL IN EQUITY TO ENFORCE VENDOR’S LIEN. ] 


1. Original and amended bill; form but one bill—In chancery, the bill 
and amended bill make but one suit. And when the original bill 
waives the answer on oath, and the amended bill requires that the an- 
swer to it shall be on oath, and the only answer filed is the answer to 
the amended bill, and the cause is heard on the bill and answer, the 
answer is only to be taken as true so far as it is responsive to the 
amended bill. 

2. Same.—In such a case, if the answer admits the material allegations 
of the original bill and sets up new matter in defense to the original 
bill, by way of cross-bill, which is denied by the answer to the cross- 
bill, and the cross-bill is demurred to and is without equity, the chan- 
cellor may decree the relief asked by original bill without testimony to 
support it, so far as it is admitted. 

3. Cross-bill without equity; allegations of, effect of.—An answer to an 
amended bill may be turned into a cross-bill, but if the cross-bill thus 
made is without equity, the allegations of the cross-bill will not be per- 
mitted to serve the purposes of an answer and cross-bill, so as to over- 
turn the allegations of the original bill by the new matter contained in 
it, which is inconsistent with the allegations of the original bill and 
the amended bill so far as they are repeated in the amended bill. 

4. Cross-bill ; without equity when allegations of could be made fully available 
as matters of defense by proper answer.—A cross-bill is an auxiliary suit 
dependent on the original bill. And if the matters of such cross- 
bill are set up in the answer in the nature of a cross-bill, and it turns 
out that such matters are merely a defense available under the answer, 
or are sought by way of discovery, and that no decree need be made 
on the cross-bill for the defendant’s relief, which could not be made on 
the original bill without cross-bill, such cross-bill will be dismissed for 
want of equity. 

5. Regisiter, report of : objection to, when can not be raised for first time in 
this court.—If the report of the register is permitted to be confirmed in 
the court below, without objection or exception, it can not be attacked 
in this court for the first time, when it is regular on its face. 

6. Promissory note for dollars ; when will be treated as an obligation to pay 
lawful dollars of the United States.—A promissory note given to secure 
the purchase-money for land, in these words, ‘“ Due Nevin McInnish, 
or bearer, four hundred and eighty dollars, for value received, with in- 
terest from date. This Jan. 28, 1865. (Signed,) M. V. B. Taunton,” 
which is sought to be defended in an answer in chancery in the nature 
of a cross-bill, because the same was alleged to have been made under 
an agreement to be discharged by a payment in Confederate treasury 
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notes, will be treated as an obligation to pay the sum mentioned 
therein in lawful money, if the allegations of the cross-bill in reference 
to the medium of payment of such note are denied by the answer to 
such cross-bill, and the same are not supported by proof. 


ApPEAL from Chancery Court of Elmore, 
Tried before Hon. W. B. Woops. 


The facts in this case are fully set out in the opinion of 
the court, 


Fitzpatrick & Wit1iamson, for appellants.—1. The an- 
swer being on oath must prevail, where it denies the 
allegations of the bill. The agreement to pay the note 
in Confederate money is responsive to the bill, and it isa 
denial of the liability to pay in legal tender money.—Story 
Kq. Pl. § 849a; Dan. Ch. Pr. (edition 1865,) p. 840 and 
notes; Camp v. Simon, 34 Ala. 126; Buford v. Tucker, 
January term, 1870. 

2. The record shows that there was no order of reference, 
yet the decree is based on the register’s report, and the 
defendant had no notice of the time and place of taking 
the account. This was altogether too irregular.—Revised 
Code, § 3386; Rule 89, Chan. Pr.; Revised Code, p. 835 ; 
Weathers v. Spear, 27 Ala. 455. 


(No counsel appeared for the appellee, and no brief is 
furnished the Reporter.) 


PETERS, J.—This is a bill in equity to enforce the 
vendor’s lien for the purchase-money for a tract of land. 
It was filed in the first instance by Nevin McInnish and 
Dunean H. McInnish as complainants, against the appel- 
lants, Taunton & Brooks, as defendants. The original 
bill required the answer of the defendants without oath. 
The defendants did not answer, but demurred for a mis- 
joinder of complainants. The demurrer was sustained, 
and the bill was amended by striking out the name of 
Nevin McInnish and accommodating the phraseology of the 
allegations to a sole complainant, said Duncan H. MclIn- 
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nish. The amended bill required the defendant’s answer 
on oath, and it contained the identical allegations of the 
original bill, except the alterations abovesaid. The de- 
fendants only answered the amended bill and took no notice 
of the original bill. The‘answer admits all the material 
allegations of the original and amended bills as the same 
are stated in these pleadings, but explains and alleges by 
way of further answer, that the consideration for which 
the land was sold was a bay mare, which was delivered at 
the time-of the sale, and promissory note for $480, which 
was to be paid in Confederate treasury notes or their 
equivalent in value, when the note fell due. The note isa 
due bill and bears date January 28, 1865, which was the 
date of the sale of the lands, mentioned in the original 
bill, by Nevin McInnish to Taunton. This answer is made 
under oath and prayed to be taken and “ considered in 
the nature of a cross-bill, and heard at the same time as 
the amended bill.” And the complainant is required to 
answer the same “not under oath.” The complainant, 
Duncan H. McInnish, answered the cross-bill thus filed 
against him, and denied allegations of the cross-bill, upon 
which its equity was supposed to rest, and demurred to 
the cross-bill for want of equity. This demurrer is not 
noticed in the chancellor's decree. The prayer of the 
cross-bill is that the “chancellor grant to respondents such 
relief and render such decree as the equity and justice of 
the case may require.” There was no testimony taken in 
the cause on either side, and the cause was heard for “ final 
decree on the bill and answer.” But before the final hear- 
ing there was a report of the master taken “ in pursuance 
of a decretal order of the court” made in the cause, by 
which it appeared “ that there was due the complainant 
on account of the unpaid purchase-money on the land in 
the bill mentioned, the sum of five hundred and forty- 
seven 46-100 dollars.” This report was confirmed without 
exceptions. The decree of the court is that said land men- 
tioned in the bill, which are mentioned also in the decree, 
“stand charged with the payment of said sum, and that a 
lien upon said lands for the payment of the said sum is 
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hereby declared.” The register is then directed to sell 
said land without delay for the payment of said sum in 
cash, and to make title to the purchasers, and out of the 
proceeds to pay the costs and discharge the sum due the 
complainant, and the overplus, if any, to bring into court 
at the next term. “And it was further ordered that all 
the rights of the parties in this cause in respect to said 
lands, or any portion thereof, shall be forever divested by 
this decree and sale ordered to be made, and that the pur- 
chaser be let into the possession of the lands purchased 
by him or them.” There is no notice taken in the decree 
of the answer asa cross-bill. From this decree, the de- 
fendants in the court below appeal to this court. And 
here the appellants assign as error the confirmation of the 
master’s report, the order to the register to make title to 
the purchaser on the sale of said lands by him under said 
decree, and the decree of the chancellor. 

The original aud amended bill form but one pleading 
and but one suit. After the amendment is allowed, they 
stand and are to be treated as a whole, particularly when 
their statements are the same as to the material allegations 
in the cause.— Winter v. Quarles, adm’r, 43 Ala. 692 ; Story 
Kq. Pl. $835; 1 Dan’l Ch. Pr. 455, Perkins Ed. A cross- 
bill may be made in an answer to an original or amended 
bill_—Rev. Code, § 3367, 3368, 3369. And an answer so 
made must be governed by the rules which govern a cross- 
bill. It must be served on the complainant and answered 
by him or taken, upon failure of answer, as confessed. 
And, if answered, the answer has the same force as an an- 
swer to across-bill. If the answer denies the allegations 
of the cross-bill, the denials must be overturned by proof 
as in an original suit. The cross-bill is to be treated as an 
auxiliary suit depending upon the original suit.—3 Dan. 
Ch. Pr. 1742, Perk. Ed.; Story Eq. P.§ 399 ; Nelson & Hatch 
v. Dunn eé al., 15 Ala. 501, 513. A bill of this kind is 
usually brought to obtain a necessary discovery of facts in 
aid of the defense to the original bill, or to obtain full re- 
lief to all parties, touching the matters of the original bill, 
and to afford the chancellor opportunity to decree in favor 
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of a defendant, where his eq uities entitle him to something 
more than a dismissal from the court without relief, beyond 
the payment of his costs.—Story Eq. Pl. § 389, 390, 391. 
So if it appears that the relief sought in such a bill could 
pe had on an answer to the original bill, properly framed, 
or by examination of the parties as witnesses in the cause, 
then a cross-bill for these purposes should not be enter- 
tained. Such a cross-bill is vicious for want of equity. 
Here the case made by the cross-bill was, that the note for 
the purchase-money of the land, subject to the vendor’s 
lien, was to be discharged by a payment in Confederate 
treasury notes, and was consequently subject to be scaled. 
This was pro.tanto a defense to the note, and could have 
been interposed by a properly framed answer.—Alston v. 
Alston, 34 Ala. 15, 16, 29; Rev. Code, § 3349. And a bill 
for discovery in such a case is unnecessary, because the 
parties on both sides may testify for themselves or be ex- 
amined as witnesses.—Rev. Code, § 2732, 2704. Then the 
cross-bill in this case was vicious, and should have been 
overturned by the demurrer. This leaves the case to stand 
upon the bill and answer. The answer, stripped of the 
matter of the cross-bill, does not contradict the bill. And, 
although it is to be taken as true, so far as it may be con- 
sidered as an answer to the amended bill, it does not, in 
this aspect of its allegations, deny the allegations of that 
bill. But this is only where it has been required to be 
made under oath.—Rev. Code, § 3452. Here the answer 
to the original bill was not required to be made under 
oath, and the amendment only reduced the complainants 
to Duncan H. McInnish, and set up the title to the note 
for the purchase-money in him alone, and notice of his 
equity to Brooks, the purchaser from Taunton. These 
facts are not denied in the answer. The answer in such a 
case could not overturn the allegations of the original bill. 
Then the chancellor’s decree was not erroneous, because — 
the allegations of the original bill are not denied by a 
sworn answer, made on the demand of the complainant. 
Such an answer must be supported by proof to give it the 
force required to overturn the bill. 











624 FORTY-SIXTH ALABAMA. 
Smith v. Flagg et al. 








The error founded upon the confirmation of the master’s 
report, is not well taken. The objection should have been 
made in the court below. It can not be raised here for 
the first time.—21 Ala. 433. Beside, there was no need 
for a reference to the master to state an account in this 
case. The ascertainment of the sum due was a mere 
matter of a calculation of interest. This the chancellor 
could do without a reference. 

Let the judgment of the court below be affirmed, and 
the appellants will pay the costs of this appeal in this 
court and in the court below. 





SMITH vs. FLAGG et. At. 


[ACTION OF DAMAGES FOR BREACH OF WARRANTY OF SOUNDNESS OF A HORSE, ] 


1. Warranty of soundness of horse; what evidence inadmissible to prove 
breach of.—What a plaintiff said to his partner and co-plaintiff about 
defendant’s warranting a horse to be sound, in the absence of defend- 
ant, and after the sale, is not evidence to prove a warranty of sound- 
ness in an action for a breach of such warranty. 


AppEAL from City Court of Eufaula. 
Tried before Hon. E. M. Kens. 


This was an action brought by appellees against appel- 
lant to recover damages for the breach of a warranty of 
soundness of a horse sold by appellant to appellees. On 
the trial, as appears from the bill of exceptions, one of the 
plaintiffs, Flagg, having testified that the defendant war- 
ranted the soundness of the horse, and that the horse was 
unsound at the time of the sale, and the defendant having 
testified directly to the contrary, one Corbin, co-plaintiff 
and owner of the horse with Flagg, was introduced as a 
witness, and testified that he was not present at the time 
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of the sale, but that when the horse was brought to him by 
his partner after the sale, he, Flagg, then informed him 
that defendant, at the time of the sale, warranted the horse 
to be sound. The defendant was not present when this 
was told to witness. The proof was not objected to at the 
time it was offered, but before the jury retired the defend- 
ant moved the court to exclude this testimony of the wit- 
ness Corbin from the consideration of the jury, as it was 
illegal evidence, which motion the court refused and the 
defendant excepted. The court charged the jury, if they 
found from the evidence that such declarations were made 
by one of the plaintiffs to his copartner, as testified to by 
Corbin, they might consider it along with the other evi- 
dence in the case to establish a warranty of soundness to 
the horse. To this charge defendant excepted. There was a 
verdict and judgment for plaintiff, and hence this appeal. 
The refusal to exclude Corbin’s testimony and the charge 
givén, are now assigned as error. 


J. L. Puan for appellant. 
(No brief for appellant came to Reporter’s hands.) 


GaRDNER & LEE, and S. F. Ricg, contra.—If the evidence 
was competent for any purpose, the court did not err in 
refusing the motion. If not competent evidence to prove 
the warranty, it was competent testimony tending to cor- 
roborate and strengthen the testimony of the first witness, 
who had been flatly contradicted. 


B, F. SAFFOLD, J.—In a suit for damages for the 
breach of a warranty of a horse, the testimony of a witness, 
who was one of the plaintiffs, that his co-plaintiff and part- 
ner told him on his return home with the horse which he 
had purchased, that the defendant had warranted him to 
be sound, the defendant not being present, is inadmissible, 
because it is mere hearsay relating to a past transaction. 
Martin vs. Hardesty, 27 Ala. 458. 

The judgment is reversed and the cause remanded. 





Se 


Hi 
t 

Hi 

i 


= SSS 


= TS 








626 FORTY-SIXTH ALABAMA. 





ee | 
Jones, Adm’r, v. Trustees Florence Wesleyan University, 


ES 





JONES, Apw’r, vs. TRUSTEES FLORENCE WES. 
LEYAN UNIVERSITY. 


[ACTION ON SUBSCRIPTION TO ENDOWMENT FUND OF UNIVERSITY, «ce. J 


1. Subscription, terms of ; acceptance of by corporation ; how may be proved. 
The acceptance by the trustees of an incorporated university of the 
terms of a subscription to its endowment fund may be proved by parol 
testimony. 

2. Corporations, entries in; when inadmissible as against third persons.—En- 
tries in the books of a private corporation relative to any property or 
right claimed by it, are inadmissible as evidence to establish such 
rights against third persons. 

3. Subscription; what sufficient evidence of acceptance of —Liability or ex- 
pense incurred by an educational incorporation on the faith of sub. 
scriptions made to its endowment fund, is evidence of its acceptance 
of the subscription with the terms imposed. 


AppEAL from the Circuit Court of Lauderdale. 
Tried before Hon. James S. CLARK. 


The appellees as plaintiffs claimed of defendant damages 
for the breach of an agreement made by the defendant’s 
intestate, in 1859, to pay $1000 in stock of the Memphis 
and Charleston Railroad Company on the Ist January, 1860, 
as an endowment of the university. The matters of de- 
fense were set up, by consent, under the plea of non 
assumpsit. 

The plaintiff gave in evidence, after proving its execu- 
tion, a paper signed by defendant’s intestate and quite a 
number of other persons, which bound each subscriber to 
transfer the amount placed opposite his name, in the stock 
of the Memphis & Charleston Railroad Company, to the 
university for its endowment by the Ist of January, 1860, 

It contained two conditions upon which the subscription 
was made. Ist. Each subscriber of $500 was to receive a 
perpetual and transferable scholarship. 2d. If the uni- 
versity should cease to exist, or be removed, the stock was 
to revert to the original grantor, his heirs or assigns. 
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George W. Karsner was allowed to testify on behalf of 
the plaintiff that he was the treasurer of the corporation, 
(this fact was also shown by the books of the corporation), 
and as such, the custodian of the subscription list, and it 
was his understanding that the plaintiffs agreed to accept 
the terms and conditions of the subscription, but he could 
not tell when or where they did so. He further testified 
that he was instructed by the plaintiffs to procure the trans- 
fer of the stock subscribed, and succeeded to a considerable 
extent. An objection to this testimony, on the ground that 
the facts stated could only be shown by the records of the 
corporation, was overruled. 

The witness, Karsner, further testified that the trustees 
of the university had received said subscription list from 
their agent, W. H. Brown, who solicited and obtained it, 
and retaining it ever since had collected many of the sub- 
scriptions. It was further proved, that upon the faith of 
these subscriptions they had employed professors and in- 
curred other expenses ; that they had always been willing 
and ready to give defendant's intestate, in his life time, a 
scholarship on payment of his subscription, and were still 
willing now to give ascholarship to defendant on the trans- 
fer of the railroad stock, &c.; that at the time of the sub- 
scription the university was in full operation, and so con- 
tinued until forced to suspend during the late war by the 
occupation of the country by hostile armies; that a school 
of high grade was, however, kept up by one or two profes- 
sors; that in 1869 all the professorships were filled, and 
that at the time of the trial the university was in full oper- 
ation, and students were being received and educated under 
the scholarships transferred to subscribers who had com- 
plied with the terms of their subscriptions. Karsner testi- 
fied that defendant’s intestate never, in his life time, with- 
drew said subscription or expressed a desire to do so, so 
far as he knew. ‘There was evidence tending to show a 
demand on defendant, requiring compliance with the terms 
of the subscription, &c., and a refusal, &c., and an offer on 
the part of the plaintifis to comply on their part. 

The books of the corporation were then introduced as 
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evidence, both parties reading from them such extracts as 
tended to support their respective claims. It seems from 
these records that the trustees at different times prescribed 
different terms of the endowment they were seeking, but it 
was not shown that they obtained any subscriptions on 
other conditions than those mentioned in the agreement, 
or subscription list, the foundation of this action. There 
was nothing else in these books in any way differing from 
the parol evidence herein above set out. The court also 
allowed the plaintiffs, against the objection and exceptions 
of defendants, to introduce evidence tending to show they 
did not always preserve a record of their meetings and 
proceedings. 

This was, in substance, all the evidence having any bear- 
ing on the case, and the court below charged the jury, in 
substance, as stated in the opinion, that a proposition 
made by one party and accepted by the other within a 
reasonable time and before it was withdrawn, was binding 
on both ; that liability or expense incurred by the plaintiffs 
on the faith of the subscription, was sufficient evidence of 
assent to its terms, and an acceptance of it. To this 
charge defendant excepted. 

Among other charges asked by defendant and given the 
court, the defendant asked the following, which were re- 
fused : 

“Ist. That said alleged contract of his intestate was 
without consideration.” 

“2. That there is no mutuality in said supposed con- 
tract.” 

“4, That if the jury believe from the evidence that the 
said supposed contract of his intestate was not accepted 
by the board of trustees of the Florence Wesleyan Uni- 
versity, at a meeting of said board, at which seven mem- 
bers were present, or by some agent appointed at a meeting 
of said board, at which seven members were present, then 
the plaintiff can not recover in this action.” 

“5. Thatif the jury believe from the evidence that the said 
supposed contract way materially variant from the propo- 
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sition authorized by the board of trustees, neither party 
was bound by said contract.” 

«6, That if the jury believe that the scholarships pro- 
posed by the board were materially variant from those pro- 
posed on his intestate’s supposed contract of subscription, 
then he was not bound to accept the same.” 

“11. Thatif the jury believe from the evidence that defend- 
ant’s intestate, after signing said supposed contract, either 
died or changed his intention as to complying with the 
terms of said agreement before he had notice of an accept- 
ance of the terms of said subscription by the plaintiff, then 
they must find for the defendant.” 

To the refusal to give these charges, the defendant duly 
excepted. There was a verdict and judgment for the 
plaintiff, and defendant appeals, and here assigns among 
other errors— 

1, Allowing Karsner to prove, by parol, the acceptance 
of the subscription by defendant, and his understanding 
that the plaintiff agreed to accept the same. 

2. The charge given. 

3. The charges refused. 








JostaH PatTTERsoN, for appellant. 
E. A. O'NEAL, contra. 


(No briefs came into Reporter’s hands.) 


B. F. SAFFOLD, J.—Persons acting publicly as offi- 
cers of a corporation are presumed to be rightfully in office. 
Not only the appointment, but the authority of the agent 
of the corporation, may be implied by the adoption or re- 
cognition of his acts by the corporation or its directors. 
State Bank v. Comegys, 12 Ala. 772 ; Ang. & Ames on Corp. 
§ 284. Although, as a general rule, corporation books are 
evidence of the acts and proceedings of the corporate 
body, when they are properly kept, entries in them of mat- 
ters relative to any property or right claimed by the cor- 
poration can never be evidence, unless made so by an act 
of the legislature, to establish such rights against third 
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parties.— Phil. R. &. Co. v. Hickman, 28 Penn. St. R. 318; 
Ang. & Ames on Corp. § 679. Wherever a corporation is 
acting within the scope of the legitimate purposes of its 
institution, all parol contracts made by its authorized 
agents, are express promises of the corporation; and all 
the duties imposed on them by law, and all benefits con- 
ferred at their request, raise implied promises, for the en- 
forcement of which an action may well lie —Bank of Co- 
lumbia v. Patterson's Adm’r, 7 Cranch, 306. From these 
authorities and from the necessity of the case, as well as 
the tendency of our legislation to assimilate corporations 
acting within their chartered powers to persons, the objec- 
tions to Karsner’s testimony, and other parol testimony of 
the plaintiffs, was properly overruled. 

The charges of the court, to which exception was taken, 
asserted, in substance, that a proposition made by one 
party and accepted by the other, within a reasonable time, 
and before it was withdrawn, was binding on both ; and 
that liability or expense incurred by the plaintiff on the 
faith of the subscription was sufficient evidence of assent 
to its terms, and an acceptance of it. In the absence of 
any testimony to the contrary, there was certainly no error 
in this. The first and second charges asked by the de- 
fendant were properly refused. The fourth was, also, ob- 
jectionable, because the jury might find that the contract 
was made between the parties on other evidence than that 
specified. The fifth and sixth were incorrect, because 
either party was at liberty to accept a proposition made by 
the other. The eleventh was properly refused, because 
there was no evidence that the defendant’s intestate ever 
desired to withdraw his subscription. 

The judgment is affirmed. 
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TURRENTINE, Apwm’r, vs. PERKINS Et At. 


[BILL IN EQUITY TO TRANSFER SETTLEMENT OF ESTATE FROM PROBATE TO 
CHANCERY COURT, AND FOR DIRECTIONS, &C. ] 


1. Purchaser at judicial sale ; when liable for interest on arrears of inter- 
est.—Where, in execution of an ante-nuptial agreement that the wife 
should have one-third of all the real and personal property her hus- 
band should die seized and possessed of, during her life or widowhood, 
in lieu of her dower and distributive share, the chancery court, with 
the consent of the widow, decreed a sale of the lands of the deceased 
husband, free from any claim of the widow, and prescribed as a part of 
the terms of sale that one-third of the price should be payable on the 
termination of her life or widowhood, but the interest thereon should 
be annually paid to her,— Held, that the purchaser was liable to her for 
interest on the arrears of interest. 
2. When receipt of Confederate money by trustee, to whom note at such sale 
is made payable, will not amount to payment.—In such a case, though 
the note for the purchase-money was taken payable to the register, he 
was not authorized to bind the beneficiary without her consent, or to 
acquit the debtor, by receiving Confederate currency in payment of i 
any part of the interest. 


AppPEAL from the Chancery Court of Limestone. 
Heard before Hon. WM. SKINNER. 


The facts are fully stated in the opinion. 


Houston & Pryor, for appellant. 
Davip P. Lewis, contra. 


(No briefs furnished the Reporter.) / 


B. F. SAFFOLD, J.—The bill was filed by the appel- 
lant to transfer the settlement of the estate he represented 
to the chancery court, and to procure necessary instructions 
for the proper performance of his duties. Among other 
matters involved, was the liability of the estate to the ad- | 
ministrator of Mrs. Webb, and the register in chancery, as 
her trustee. 
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There was an ante-nuptial agreement between Mrs. Webb 
and her husband, John Webb, that in lieu of her dower 
interest and distributive share of his estate, she would take 
a third interest in all of his real and personal property he 
should die seized and possessed of, during her life or widow- 
hood. In pursuance and execution of this agreement, she 
and the administrator of her husband, and his heirs and 
distributees, agreed that the said property should be sold, 
and one-third of the proceeds of the sale should be as- 
signed to her use as aforesaid. They applied to the chan- 
cery court for assistance, and obtained a decree under 
which all of the lands of the estate were sold free and dis- 
charged from all claim and right of the widow. The pur- 
chase-money was to be paid in three annual installments, 
the first two of which were to be paid at maturity for the 
benefit of the estate. The last, though to be due nominally 
at a specified time, was in fact to be payable on the term- 
ination of the life or widowhood of Mrs. Webb, but the 
interest upon it was to be paid annually to the register for 
her use. The note itself was made payable to him. A.S. 
Perkins, the appellant’s intestate, was the purchaser of all 
the lands, and gave his notes therefor, with security, in 
pursuance of the decree of sale. 

In 18€2, a few days before the federal forces occupied 
Lauderdale county and North Alabama, he made payment 
of about one year’s interest, in Confederate currency. 
The register received this currency, but Mrs. Webb refused 
to do so, and it was not used for her benefit. No further 
payments of interest have been made. On the hearing of 
the cause, the chancellor refused to allow the estate of 
Perkins a credit for the Confederate currency, and also 
charged it with interest on the annual interest due on the 
said last note, which had not been paid at maturity. The 
appeal is taken from the decree in these two respects. 

It is contended for the appellant, that his intestate was 
only responsible as purchasers at judicial sales usually are, 
and according to the tenor of the note which he was re- 
quired to give. This note is for $10,468.26, payable Janu- 
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ary Ist, 1861, with interest from January Ist, 1858, payable 
annually. 

Generally, the interest falling due annually upon a debt 
does not bear interest, but in estimating what the creditor 
is entitled to receive, the accumulated interest, without 
rests, is simply added to the principal. It will be remem- 
bered that the interest of Mrs. Webb in this note was in 
lieu of her dower in the lands for which it was in part 
given. She had no property in the principal sum, but only 
in the interest accruing during her life or widowhood. 

Where land to which the right of dower has attached, 
has been aliened by the husband, and an assignment of 
dower by metes and bounds would be unjust, the widow is 
dowable of the value of the Jand at the time of the alien- 
ation, the interest on one third part thereof to be paid-to 
her annually during her life-—Revised Code, § 1641. In 
Ware v. Owens, (42 Ala. 212,) this court, construing the 
section referred to, held the widow entitled to interest on 
the annual interest from the time it was payable. We ap- 
prove of the construction as entirely consonant with equity 
and justice. 

The same rule was applied in a similar case in Beavers 
& Jemison v. Smith, (11 Ala. 32,) the court holding the 
principle to be the same as in cases of annuities for main- 
tenance, where interest on the arrears is allowed.—New- 
man v. Auling, 3 Atk. 579. 

An annuity is a yearly sum stipulated to be paid to an- 


other in fee, or for life, or years, and chargeable only on 


the person of the grantor.—Co. Litt. 144). The purchase 
of an annuity is not usurious, and may be specifically en- 
forced.—3 Pars. Cont. 111, n. g., 189, 368, 369, 374. The 
contract of the decedent, Perkins, was of this nature. As 
he was bound to know the authority under which the sale 
was made, so must he be held to a knowledge of the terms. 
The stipulations of the decree of sale were a part of the 
contract, and to these he assented. There wasno error on 
this point. 

The register was only a quasi trustee, and had no au- 
4] ° 
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thority to bind Mrs. Webb or acquit Perkins by his receipt 
of the Confederate currency—Aicardi v. Robbins, 41 Ala, 
541. 

The decree is affirmed. 


CLEMENT vs. NELSON, Apw’r. 


[APPEAL FROM DECREE OF PROBATE COURT REJECTING CLAIM AGAINST 
INSOLVENT ESTATE. ] 


1. Insolvent estate, claim against ; how must be filed.—A claim against an 
estate which has been declared insolvent must be filed in the office of 
the judge of probate after the estate is so declared insolvent, within 
the time and in the manner required by the statute, or the same will be 
barred forever.—Rev. Code, § 2196, 2200, 2201. 

2. Same; what filing not sufficient to prevent claim being barred.—A filing 
before the declaration of insolvency under § 2241 of the Revised 
Code is not sufficient to save the claim from the bar on a proceeding 
of insolvency, but only from the bar of non-presentation, or non-claim, 
Rev. Code, § 2241. 


ApprEaL from Probate Court of Dallas. 
Tried before Hon. Joun F. Cono.ey. 


This was an appeal from the decree of the probate court 
rejecting certain claims against the insolvent estate of N. 
J. Ogletree, on a partial settlement and distribution thereof. 


On the 12th day of December, 1868, appellant filed her 
claim, which was properly veritied, (which had been pre- 
viously presented to the administrator), in the office of the 
judge of probate. It was duly marked, filed, and en- 
dorsed by the probate judge, and entered upon the docket 
of claims against estates, &c. Thisclaim was the only one 
filed in the probate court against said estate, up to the 
time it was declared insolvent, on the 8th day of March, 
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1869. The claim was not filed again after the declaration 
of insolvency, or in any way brought to the attention of 
‘the court, or any one connected with the estate, but re- 
mained in the office of the probate judge as it had been 
filed, until the day set for the hearing, &c., which was more 
than nine months from the time the estate was declared 
insolvent, when it was brought to the attention of the court 
by the objections filed by the administrator. When the 
administrator went to the probate office, more than nine 
months after the declaration of insolvency, and before the 
time appointed for the partial settlement, to file objections 
to such claims as he thought proper, he found appellant’s 
claim in a package together with ten claims which had 
been properly filed, after the declaration of insolvency. 
He then separated this claim from the others, filed objec- 
tions to it, and returned it to a “ pigeon-hole” in a pack- 
age with the other claims, and itso remained until the day 
set for the hearing. 

This being all the evidence, the court, on motion of the 
administrator, rejected the claim, on the ground that it 
had not been filed in the office of the probate judge 
within nine months after the declaration of insolvency, 
and appellant duly excepted. 











Petrus & Dawson, for appellant.— We have not seen any 
case in which this identical point which here arises has 
been decided. The appellee insists that though the claim 
was on file and regularly docketed from the day the estate 
was declared insolvent to the day of settlement, it was not 
placed on the file after the declaration of insolvency. In 
construing a statute, the court does not confine its consid- 
eration to the mere letter, but looks also to the “ reason of 
the rule,” and the intent of the law-maker. In the act re- 
quiring claims to be filed within nine months after decree 
of insolvency, the intention was to give all parties inter- 
ested an early opportunity of examining and contesting all 
claims. Here the claim was on file and on the docket of 
claims against that estate during all the time allowed for 
filing claims. Noone could have examined the file or docket 
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without noticing this claim. Can the law require the use- 
less formality of taking this claim off the file, and again 
putting it back on the file? Or of taking it off the docket 
where it was regularly docketed, and putting it on again? 

But it is said that this claim was not called to the atten- 
tion of the judge after the estate was declared insolvent. 
The claim was in his’custody, “ filed” by him, and it was 
by the judge placed on the docket of claims against this 
estate, with the name of the claimant, the date, amount, 
and nature of the claim, and it so continued in the custody 
of the judge and on the docket during all of the nine 
months. 

The spirit and meaning of the law seems to be, that per- 
_sons having claims against insolvent estates shall be al- 
lowed all the time from the grant of letters until nine 
months after the declaration of insolvency, to file their 
claims, but no more. 

If the court will consider the meaning of the word 
“ within,” as used in this statute, itis obviously intended to 
operate merely as a statute of limitation, and limits thé 
time beyond which claims shall not be filed. The appellee 
would limit the meaning of the word “within” to its most 
literal and limited sense. Mr. Webster’s first definition of 
this word is: “In the inner part”; his second definition 
is: ‘In the limit or compass of, not beyond, used of place 
and time ” ; his fifth definition is: “ Not later than.” The 
first or primitive meaning would not make any sense in 
this statute. But “not beyond,” “not later than,” clearly 
defines the intent of the law-makers, which was to fix a 
time after which claims could not be filed. By one statute 
of limitations, an action must be brought within six years 
after a note falls due. This does not mean that it may not 
be brought before the note is due, for in many cases, as 
in attachments, suit may be commenced before the note is 
due. 


JoHNsTON & NELSON, contra.—What is it to “jfile” a 
claim, within the meaning of § 2196 of the Revised Code? 
‘* Filum, file ; a thread, string or wire upon which writs 
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and other exhibits in courts and offices are fastened or 
‘filed’ for more safe keeping and ready reference.” —Burns’ 
Law Dictionary ; Bouvier’s Law Dictionary ; Jacobs’ Law 
Dictionary ; Philips et al. v. Beene, 38 Ala. 251. 

“ The origin of the term ‘filed’ indicates very clearly that 
the filing of a paper can only be effected by bringing it to 
the notice of the officer who anciently put it upon the 
“string ” or “ wire.” Accordingly, we find that ‘filing’ a 
paper is now understood to consist in placing it in the 
proper official custody on the part of the party charged 
with the duty of filing the paper, and the making the ap- 
propriate endorsement by the officer.’—Phillips, Goldsby 
& Blevins v. Beene, 88 Ala. 261. 

“ A paper is said to be ‘filed’ when it is delivered to the 
proper officer, and by him received to be kept on ‘ file.’ ”»— 
Bouvier’s Law Dictionary. 

When must a claim be “filed” against an insolvent 
estate ? 

The statute says: “ Within nine months after the declara- 
tion or after the claim accrues.” 

If a filing before the declaration is good, so would a filing 
be good that was made before the claim accrues. The 
word after, in both places where it occurs in said section, 
means after, and there is no room for construction. 

Before the court can allow this claim, it will have to add 
to the section by construction, and make it read thus: 
“Every person having any claim against the estate de- 
clared insolvent must file the same in the office of the pro- 
bate judge within nine months after such declaration, or 
after the same accrues, wnless such claim has been filed in the 
office of the probate judge before such declaration.” 

Can the court insert in the section the words that are 
italicised ? 

It is said the claim was in the judge’s office contin- 
uously from Dec. 12, 1868, and was therefore filed after the 
declaration. 

But this cannot be so, if the definition of filing, above 
given, is correct. 

This claim was placed in the official custody of the judge 
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but once, and that was before the declaration of insolvency ; 
and that for the purpose of presentation under § 2241 of 
the Code ; or, if not for that purpose, for no purpose ; 
whereas, the statute requires that it shall be placed in the 
official custody of the judge “after such declaration,” so that 
the judge, the administrator, and the creditors may know 
that it is insisted on as a claim against the insolvent 
estate. ; 

Special attention is invited to the case of Phillips, Golds- 
by & Blevins v. Beene, 38 Ala. 2438. 

In that case the affidavit to a claim was placed in the 
office of the probate judge within the proper time, yet the 
court held that the affidvit was not filed, because it was not 
called to the attention of the judge or his clerk until after 
the nine months had expired. 

The court remarked, “ the authorities show conclusively, 
that a paper not brought to the notice of the proper offi- 
cer, and placed in his custody, can not be said to be filed. 

It is said that our own court has decided that an affida- 
vit made before the declaration of insolvency is good as a 
verification of a claim. That istrue; but the decision will 
not support the argument drawn from it, that a filing be- 
fore the declaration is good. On the contrary, that decis- 
ion is fatal to the argument. 

In Norville v. Williams, 85 Ala. 551, the affidavit was 
made after the death of the intestate, but before the decla- 
ration of insolvency. ‘The court held the affidavit good, 
and in stating the reasons that led to that conclusion, this 
one was given ; 

“1. The statute is silent when the verification shall take 
place. Its language is, ‘ verified by the oath of the claim- 
ant or some other person who knows the correctness of 
the claim, and that the same is due.’ 

“That decision is right. The time of verifying the 
claim is not limited in the statute, But the statute does 
limit in express terms, the filing of the claim. It says, 
‘the claim must be filed within nine months after such 
declaration.’ ” 

The silence of the statute, as to when the verification 
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shall take place, makes more explicit and more emphatic, 
the time when the “filing” shall take place 


PETERS, J.—This case involves a construction of sec- 
tion 2196 of the Revised Code. That section is in these 
words: “ Every person having any claim against the estate 
declared insolvent, must file the same in the office of the 
judge of probate, within nine months after such declara- 
tion, or after the same accrues, verified by the oath of the 
claimant, or some other person, who knows the correctness 
of the claim and that the same is due, or it is barred for- 
ever ; but when a claim is filed by an executor or admin- 
istrator, guardian or other trustee, it may be verified by 
affidavit of such executor, administrator, guardian or trus- 
tee ; that he believes the claim to be just, due and unpaid ; 
and in all cases where a claim is verified under this section 
within the time prescribed, if the verification is defective 
or insufficient, the defect or insufficiency may be supplied 
by amendment or proof, at any time before final decree.” 
Rev. Code, § 2196. It is also directed that ‘‘ the judge 
of probate must, when required, give a receipt for such 
claim to the claimant, his agent, or attorney, and must 
endorse on the claim the day when the same was 
filed and sign his name thereto. And “such judge must 
keep a docket of all the claims thus filed, which must be 
at all times during office hours, subject to the inspection of 
the administrator and creditors of the estate.”—Revised 
Code, §§ 2200, 2201. These sections of the Revised Code 
constitute a peculiar system for the settlement and dis- 
tribution of insolvent estates. What they require must be 
done or the claim will be barred. That is, it can not be 
enforced against the estate. Here the claimin controversy 
was not filed or docketed under this chapter of the Code 
governing the “ proceeding as to insolvent estates.” But 
it was filed and docketed under sectiou 2241 of the Revised 
Code. This latter section is in these words; “The pre- 
sentation may be made either to the executor or adminis- 
trator, or by filing the claim or a statement thereof in the 
office of the judge of probate, in which letters were granted ; 
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in which case the same must be docketed with a note of 
the time of such presentation ; and if required, a state- 
ment must be given by such judge, showing the time of 
presentation.” —Revised Code, § 2241. 

The claim under discussion was filed by Mrs. Clement, 
with a proper verification, in the office of the judge of pro- 
bate on the 12th day of December, 1868. And the estate 
was declared insolvent on the 8th day of March, 1869, 
The claim could not then have been filed against an estate 
declared insolvent ; because this was not the condition of 
this estate at that date. And as there are two statutes, 
the one allowing the claim to be filed before the insolvency 
in lieu of presentation to the administrator or executor, in 
order to save the demand from the bar of the statute of 
non-claim for failure to present the claim to the admin- 
istrator or executor, and the other requiring a like filing 
after the declaration of insolvency in order to save the 
demand from the bar of non-claim on the proceedings in 
the insolvency, I feel constrained to hold that the two are 
different, and that the one was not intended to take the 
place of the other in either case. It follows from this 
construction that, the filing in this insfance was not sufli- 
cient to save the claim from the bar of the statute of non- 
claim in case of a declaration of insolvency. In this latter 
instance, the claim must be filed after the declaration of 
insolvency, as requixed by the statute, or it will be barred 
for ever. 

The judgment of the court below is in conformity with 
this construction, and is therefore affirmed at appellant’s 
costs. 
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WESTERN UNION TELEGRAPH COMPANY vs. 
PLEASANTS. 


[ACTION OF TORT TO RECOVER DAMAGES FOR KILLING HORSE BY NEGLIGENT 
DRIVING, &C.] 


1. Foreign corporation ; when may be sued by summons and complaint.—A 
foreign corporation doing business in this State through a managing 
agent or employee, may be sued by summons and complaint, served 
on such agent or employee, upon a cause of action which accrued in 
the Statey, 

2. Same, authority of agent to hire horse; how may be proved.—To recover 
damages against a corporation for the loss of a horse, caused by the 
carelessness of its agent who hired it, express authority to the agent 
to hire the horse need not be proved ; it may be implied, where the 
evidence will warrant it. 


AppEaL from City Court of Montgomery. 
Tried before Hon. Joun D. CUNNINGHAM. 


THIs was an action of tort, by appellee against appel- 
lant, commenced by ordinary summons and complaint, 
and served upon the managing agent of defendant, to re- 
‘cover damages for the negligent and careless driving by 
defendant of a horse hired of plaintiff, whereby the horse 
was killed, &e. 

The complaint was as follows : 

“Stephen D. Pleasants, plaintiff,| The plaintiff claims 
vs. i of the defendant, a cor- 

Western Union Telegraph Com- { poration, five hundred 
pany, defendant. ) dollars as damages, for 

this, that the defendant hired of the plaintiff, for a reason- 
able reward, a certain horse of the value of five hundred 
dollars, to be used by one of its employees in and about 
its service and business, and after the defendant had so 
hired said horse and received him from the plaintiff for the 
purpose aforesaid, and during the term of such hiring, the 
said employee of said defendant using said horse in and 
about the business and service of the defendant, and while 
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so using the same, did so improperly and carelessly drive 
and use said horse, that by means thereof said horse wag 
killed and wholly lost to the plaintiff.” 

The (appellant) defendant in the court below, by one 
Seville, who was thereto duly authorized, pleaded in abate- 
ment to the jurisdiction of the court, that “ it is a corpo- 
ration foreign to the State of Alabama, and was at the 
time of the commencement of the suit, and from thence 
hitherto until the present time, hath been, and is, a foreign 
corporation, duly incorporated under an act of the legisla- 
ture of the State of New York, and organized and doing 
business under said act of the legislature in said State of 
New York, with its offices and officers in the city of New 
York, in said State, and was never chartered by, or organ- 
ized under, any law of the State of Alabama,” &c. 

The plaintiff demurred to this plea, and the court sus- 
tained the demurrer. 

Thereupon the defendant demurred to the complaint, 
and assigned as grounds of demurrer—Iist, that the com- 
plaint does not sufficiently describe the corporate charac- 
ter of defendant, nor show that it is a corporation under 
any law of this State, having power to make a contract of 
hiring such as stated in the complaint ; 2d, that no time is 
stated in the complaint when the alleged hiring took place, 
or whether the injury complained of accrued before the 
commencement of this suit, and if it so accrued, whether 
it did not accrue more than six years next before the com- 
mencement of this suit. 

Thijs demurrer was overruled by the court, and there- 
upon issue was joined upon defendant’s plea of not 
guilty, &e. 

The plaintiff introduced several witnesses, among others 
an operator and aclerk in defendant’s office at Montgomery, 
who testified that at the time of the hiring, June, 1867, 
Seville was managivg agent of defendant, and acted as 
such, to their knowledge, although they had never seen his 
appointment or authority to act as such ; that he still con- 
tinued to be manager, and they had never heard of his 
acts being gainsaid or disapproved by the company. 
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Seville himself testified that he was, at the time of the 
hiring, the managing agent of defendant ; that a part of 
the line being down between Montgomery and Selma, he 
determined to go down and inspect the same, and for this 
purpose hired the horse and buggy of plaintiff, and, taking 
an employee of the company, left Montgomery at eight 
o'clock in the morning, drove slowly and cautiously some 
twenty-six miles, and then started back, and had gotten 
about half a mile on their return, when the horse was 
suddenly taken sick, just about dark, and died, after the 
utmost efforts “to doctor him, by persons acquainted with 
sick horses.” 

There was evidence on behalf of plaintiff tending to 
show the value of said horse, and his soundness when he 
started out, and also to show negligence on the part of 
Seville and the person with him in driving the horse, and 
in not seeing that he was properly fed at the place where 
they stopped for dinner, &c. 

After the court had given several charges at the request 
of plaintiff, which need not be further noticed, the court, 
at the request of the defendant, charged the jury that “it 
is not suflicient to show that Seville acted as the agent of 
the defendant in the hiring of the horse. The plaintiff 
must satisfy the minds of the jury that Seville was author- 
ized to act as he did act, by the company, in the matter of 
said hiring.” The court then charged the jury, at the re- 
quest of the plaintiff, that “an express authority to Seville 
was not necessary, provided they find, from all the evi- 
dence in the case, that there was such authority.” To the 
giving of this charge the defendant excepted. 

There was a verdict and judgment against the defend- 
ant, who appeals, and here assigns as error— 

1. Overruling the plea to the jrrisdiction of the court. 





—_—_— 





2. Overruling the demurrer to the complaint. 
3. The chargo given at the request of defendant. 


Carton & THortNaToN, for appellant.—1l. The plea is 
good in form, being a substantial copy from Chitty.—See 
Chitt. Pl. vol. 3, p. 894, margin, and p. 897 as to affidavit. 
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Our Code distinguishes clearly between domestic and for- 
eign corporations. The one is designated by the term 
“ corporations,” or “ domestic corporations,” the other ag 
“foreign corporations.” —Code, §§ 458-60, 456, relating to 
taxes; ib. §§ 2936-38, as to attachments. 

The Code (§ 2568) provides that “ when a summons ig 
issued against a corporation, the summons may be execu- 
ted by the delivery of a copy of the summons and con- 
plaint to the president, or other head thereof, secretary, 
cashier, or managing agent thereof.” 

This provision has reference to domestic corporations, 
and confers no authority to sue a foreign corporation, 
The subsequent section tends to strengthen this conclu- 
sion, showing how service may be perfected by affidavit, 
where the officers are unknown, or reside out of the State; 
then, process may be served on any white person in the 
employ of, or doing business for, said corporation. No 
such affidavit was made in this case. 

There is no law requiring domestic corporations to have 
their officers residing in this State. Many of them now 
have presidents out of the State. The Selma, Rome and 
Dalton Railroad, and other roads in the State, have their 
chief officers resident without the State. And this is the 
category contemplated by the statute. If it had meant 
foreign corporations as well as domestic, it would have 
said so, as in section 2936, which says, “ corporations, 
either foreign or domestic,” may sue out attachments. 
And when the legislature would embrace “ foreign corpo- 
rations,” it is done by name, as in section 2948 of the 
Code, prescribing how attachments may issue against 
“foreign corporations.” And this is the remedy which 
this statute gives against foreign corporations, none other. 

Foreign corporations can not be sued out of the State 
where they are chartered, unless the statute authorizes it. 
No such suit could be maintained at common law.— 
1 Tidd’s Prac. 116; Aiddlebrooks v. Springfield Ins. Co., 
14 Conn. 301; Angell & Ames Corp. § 403, and notes, and 
§ 637, and notes ; McQueen v. Middleton Manufacturing Co., 
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16 Johns. 5; Nash v. Evang. Lutheran Church, 1 Miles, 
(Penn.) 78 ; Dawson v. Campbell, 2 ib. 171. 

In the case of Louisville Railroad Co. v. Letson, (2 How. 
558,) the true doctrine is laid down, which case was after- 
wards affirmed in Marshall v. Baltimore Railroad Co., 
(16 How. 314; 20 How. 227, and 1 Black, 286,) making a 
corporation a citizen of the State which creates it. Such 
being the case, it follows that an attachment only can be 
maintained under our statute; and the court can obtain 
jurisdiction in no other-way. 





—_ 





WatkER & MURPHEY, contra. 


B. F. SAFFOLD, J.—The material issue in this case 
arises on the defendant’s plea to the jurisdiction of the 
court. Can a foreign private corporation be sued in this 
State otherwise than by attachment? One of the charac- 
teristics of a corporation is its capacity to sue and be sued. 
For these purposes it is a citizen of the State which crea- 
ted it, and where its business is done.—Louisville Railroad 
Company v. Letson, 2 How. 497. Section 2568 of the Re- 
vised Code provides that when the suit is against a corpor- 
ation, the summons may be executed by the delivery of a 
copy of the summons aud complaint to the president or 
other head thereof, secretary, cashier or managing agent 
thereof. It is essential to the validity of a judgment that 
the court rendering it should have jurisdiction of the sub- 
ject matter and the parties. It was a common law rule 
that every action should be tried in the county where the 
subject of it accrued. This was particularly the case in 
local actions, though in transitory actions where the sub- 
ject might have arisen in any county, or abroad, the plain- 
tiff might lay the venue in any county he might prefer, 
subject to the right of the defendant in proper cases to 
move for a change.—# Chit. Gen. Pract. 647. 

In this case, the court certainly had jurisdiction of the 
subject matter. If the summons was properly executed in 
the State upon one authorized by law to be served, then 
jurisdiction of the person of the defendant was obtained. 








646 FORTY-SIXTH ALABAMA. 








Stewart & Hudson v. Cole & Son. 





The appellant insists that section 2568 refers alone to 
domestic corporations. It does not so state, and constru- 
ing it with seciion 2569, such would not be a natural infer. 
ence, because it is more probable to suppose that a foreign 
corporation would do business in the State through an 
employee or agent, than that a domestic one would have 
its principal officers residing out of the State. The demur- 
rer was properly sustained. 

The demurrer to the complaint presents no valid objec- 
tion to it. The grounds stated are either insufficient, or 
such as should have been made available by plea in bar, 
or through the proof. 

There is no error in the charge given, at the request of 
the plaintiff, that express authority from the defendant to 
its agent, Saville, to hire the horse was not necessary, pro- 
vided they believed from all the evidence that such author- 
ity was given.—Story on Agency, § 56. 

The judgment is affirmed. 








STEWART & HUDSON vs. COLE & SON. 
[ACTION ON ATTACHMENT BOND. ] 


1. Attachment ; what state of facts will not authorize issuance of. —A ship- 
mentof cotton from this State by the usual route, for the honest pur- 
poses of trade, by a citizen of this State, who has the means in this 
State sufficient to pay all debts, will not justify the issuance of an 
attachment against his estate, on the ground that he “is about to 
remove his property out of the State, so that the plaintiff will probably 
lose his debt, or have to sue for it in another State.”’—Rev. Code, 
§ 2928, el. 5. 

2. Same; action against bondsamen ; what necessary lo defense of.—A party 
sued upon the attachment bond, in such a case, for the wrongful or 
vexatious suing out of the attachment, must be prepared to show in his 
defense that one of the causes for attachment required by the Code, 
existed at the issuance of the attachment.—Rev. Code, §§ 2930-31. 

3. Abstract charge, refusal of ; not ground for reversal.—A judgment will 
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not be reversed for an abstract charge, though its refusal would have 
been error, had it not been abstract. 


Appeal from the Circuit Court of Morgan. 
Tried before Hon. James 8. CLARK. 


The appellees, Cole & Son, who were merchants in 
Blount county, Alabama, became indebted in the spring of 
1469, to Ewin, Pendleton & Co., in various sums. On the 
14th day of February, 1870, Ewin, Pendleton & Co., on the 
ground that Cole & Son “were about to remove their pro- 
perty out of the State of Alabama, so that the plaintiff in 
attachmert would probably lose their debt, or have to sue 
for it in another State,” sued out an attachment, &c., which 
was levied upon sixteen bales of cotton belonging to the ° 
appellees, which were in transitu to Memphis, Tennessee, 
to find sale and a market there ; and thereupon the appel- 
lees brought this action against two of the obligors upon 
the attachment bond, to recover damages for the breach 
thereof. 

The defendants pleaded “not guilty,” and a special plea 
that states in substance that the attachment was issued 
according to law and for grounds authorized by law, and 
for probable cause and not vexatiously, and-without malice, 
and that defendants are merely sureties on said bond, and 
two other pleas not necessary to be further noticed. 

It is not stated upon what pleas issue was joined, but 
the judgment entry recites that “issue being joined,” &e. 

On the trial it was proved, against objection of defend- 
ants, that it was the usual course of trade for persons living 
in Blount county to ship cotton via Decatur, Ala., to Mem- 
phis, ‘Tenn., for sale, as was done in the case of the cotton 
levied on ; and the plaintiffs, against the objection of the 
defendants, were permitted to testify that at the time the 
attachment was sued out and levied, the plaintiffs had more 
than sufficient property in the State of Alabama, (exclusive 
of the cotton levied on, and all exemptions allowed by law,) 
to pay off all their debts, including the one due Ewin, Pen- 
dleton & Co. But of what this property consisted, or where 
it was, was not stated. ‘The court overruled the defend- 


? 
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ants’ objection to the admission of this testimony and per- 
mitted it to go to the jury, and defendants duly excepted. 

The defendants offered testimony going to show that 
Cole & Son had repeatedly promised the attaching creditors 
to pay the amounts due, and had invariably broken these 
promises ; that they had changed their trade from Nash- 
ville, where they became indebted to the attaching creditors, 
and afterwards entirely ceased to make purchases there, 
and very shortly after this commenced trading in Mem- 
phis, Tenn. There was no evidence whatever tending to 
show malice on the part of the defendants, or the attaching 
creditors. This was, substantially, all the evidence neces- 
sary to a proper understanding of the points decided. 

The court, at the request of the plaintiffs, charged the 
jury that, “if they believed, from the evidence, that when 
the attachment was sued out Cole & Son had sufficient pro- 
perty (other than the cotton) of greater value, and more 
than sufficient to pay all their debts (after deducting the 
exemptions allowed by law,) then the shipment of the cotton 
without the State did not authorize the issuance of the 
attachment.” To this charge defendants excepted. 

The defendants also excepted to the refusal of the court 
to charge the jury, at their request, “that they can not find 
that there was ‘malice in suing out the attachment, unless 
they believe there was malice against the persons of the 
plaintiffs.” 

* There was a verdict aud judgment for the plaintiffs, and 
the defendants appeal and here assign as error— 

Ist. The charge given. 

2d. The refusal to give the charges asked. 

3d. The admission of the testimony on the part of plain- 
tiffs, to which the defendants objected. 


D. P. Lewis, and Sam’t Morrow, for appellant.—1. The 
charge given below, on motion of plaintiff, tended to mis- 
lead the jury and was unfavorable to a verdict on all the 
evidence. The effect of the charge was to exclude from 
the consideration of the jury every thing else, except the 
question, whether defendants in the attachments owned 
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other property than that about to be sent out of the State, 
exempt from legal sale, sufficient to pay their debts. They 
were, by the charge, led away from the enquiry, whether 
the attaching creditors would “probably lose their debt, or 
have to sue for the same in another State.” 

Again: the proposition of law can not be admitted that 
a defendant may send out of the State what amount of his 
property he pleases, free from liability to attachment, pro- 
vided he can prove on trial that he has sufficient left to pay 
his debts, that is, liable to execution. Is a creditor to be 
required, under all circumstances, to have a correct inven- 
tory of the property of his debtor? And shall his liability 
to suit for attachment depend on the accuracy of the in- 
ventory which he may have? 

The principle stated in Drake on Att. § 69, is under the 
law of Louisiana, which does not authorize an attachment 
for the cause specified in our Rev. Code, § 2927, (5). See 
Drake, appendix for Louisiana statute. 

The case in Drake, $ 70, Illinois, is not altogether unlike 
our own, and that in § 71, in Tennessee, is dissimilar. 

The charge should not have omitted to direct the atten- 
tion of the jury to the probability of the creditor losing his 
debt, or having to sue for the same in another State. The 
charge ignored all the evidence tending to show fraud. 

The charge invaded the province of the jury, and not 
only dwarfed, but absolutely ignored the probability of 
losing the debt, as well as all other grounds of attachment. 

Creditors cannot be supposed to know what property is 
owned by debtors with accuracy. Debtors may own prop- 
erty in distant parts of the State, In commercial life, 
punctuality is much more looked to than means in the 
possession of the debtor. 





Waker & BRICKELL, contra.—The object of the statute 
is, to protect the creditor against a loss of his debt, or the 
inconvenience of a suit in another State, for its collection. 
If the debt is not imperiled by the removal of the property, 
or the danger of a suit in another forum for its recovery is 
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not incurred, the statute does not authorize the issuance of 
an attachment. When the debtor has property other than 
that which is about being removed, subject to execution, 
accessible and sufficient for the payment of his debt, there 
can be no reason for suing out an attachment ; no reason 
for not confining the creditor to the ordinary legal reme- 
dies.—Drake ou Attachment, §§ 62-71; Jones v. Lawrence, 
36 Ala. 618. 

2. The evidence that the shipment of the cotton from 
Decatur to Memphis was the usual course of trade for per- 
sons residing in Blount county, where appellees resided, was 
properly admitted. Taken in connection with the evidence 
that appellees had property, other than the cotton, subject 
to execution, of sufficient value to pay all their debts, it re- 
pelled any unfavorable inference which might or could be 
drawn from the fact that they were sending it out of the 
State. It tended to repel the existence of probable cause, 
or a reasonable belief in the minds of the attaching cred- 
itors of the existence of a probable cause, for the issuance 
of the attachment. It showed that in the shipment of the 
cotton there was nothing unusual or suspicious. As all 
parties are supposed to contract in reference to the cus- 
toms and usages of trade prevailing where they reside, or 
the contract is to be performed, this evidence would create 
the just presumption that the creditors could not, when 
their debts were contracted, have believed or expected that 
cotton of which their debtors might become the owner 
would remain in their possession in Alabama, but would be 
shipped beyond the State, and thus tend to show that the 
shipment of the cotton was by them made a mere pretext 
for a wrongful act.—Drake on Attachment, $$ 69-71. 

3. The charge given by.the court asserted a correct legal 
proposition.—Drake on Attachment, $$ 69-71; Jones v. 
Lawrence, 36 Ala. 618. 

4, The charge first asked by the appellants was properly 
refused. It could have served no other purpose than to 
mislead the jury. If it had been given, the jury would 
probably have supposed that the plaintiff in attachment 
must have borne some hatred to the persons of the defend- 
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ants; must have intended to do them some physical injury 
through the instrumentality of the attachment. 


PETERS, J.—This is an action for damages founded on 
an attachment bond. The appellees in this court were the 
plaintiffs in the court below. The cause was tried by a 
jury. There was a verdict for the plaintiffs for one hun- 
dred dollars, and judgment was rendered for this sum and 
costs. From this judgment the appellants, who were the 
defendants in the court below, bring the case here by ap- 

eal. 

A creditor who seeks to proceed in the collection of his 
debt by the use of the harsh process of attachment, under- 
takes to show that some one of the causes which would 
authorize the issuance of an attachment “exists.” —Revised 
Code, §§ 2928, 2980. If he fails to do this, the attachment 
is wrongfully sued out, and if the property of the defend- 
ant is seized under authority of process thus issued, it is 
in effect a trespass and an illegal invasion of the defend- 
ant’s rights of property; for which the party causing the } 
attachment to be sued out is responsible to the amount of / 
the damages inflicted.— Kirksey v. Jones, 7 Ala. 622, 626; 
Rev. Code, § 2931. In case there is no malice, when the 
suit is on the attachment bond, as is the case here, the re- 
covery must be confined to the actual damages; but if 
there is malice on the part of the attaching creditor 
against the debtor, then the jury may go beyond the actual 
damages and give smart money, by way of punishment for 
the malicious as well as the wrongful use of the process. 
Floyd v. Hamilton, 33 Ala, 237, 235. The ground relied 
upon to justify the attachment in this case was the fifth of 
those enumerated in the Revised Code, which is this: 
“When the defendant is about to remove his property out 
of the State, so that the plaintiff will probably lose his 
debt or have to sue for it in another State.”—Rev. Code, 
§ 2928, cl. 5. There was evidence tending to show that 
the defendants in the attachment suit, who are the plain- 
tiffs in the suit on the bond, had sufficient means in this State 
to pay all their debts; that they were merchants, doing 
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business in the county of Blount in this State, and that 
Decatur was their shipping point on the railroad. It wag 
also shown that the cotton attached was intended to be 
sent out of this State, to the city of Memphis, in the State 
of Tennessee, where the owners traded, for the purpose of 
finding a market there, and this was the usual course of 
trade from said county of Blount. Upon this evidence, 
among other things, the court charged the jury on the 
plaintiff’s motion, that, “the shipment of the cotton without 
the State did not authorize the issuance of an attachment.” 
There was no error in thischarge. If the purpose of the 
shipment of the cotton was for the honest ends of trade, 
its shipment from the State for this purpose could not be 
prevented by attachment. The removal can only be pre- 
vented in this way when the plaintiff will probably lose his 
debt thereby, or have to sue for it in another State. All 
these circumstances are required to exist before the 
issuance of an attachment will be justified—Rev. Code, 
§ 2928, cl. 5, § 2930. 

The charge asked by the defendants in the court below, 
in reference to malice, was abstract. There was no pre- 
tense in the proof that malice was relied on to increase the 
damages. ‘The charge, had there been evidence to support 
it, would have been a proper charge. The malice in such 
a case which may be given in evidence to increase the dam- 
ages, should be malice against the defendant in the attach- 
ment suit. But no evidence of this sort is shown in the 
record. 

I am unable to perceive that the other objections raised 
on the assignment of errors are well founded. 

The judgment of the court below is, therefore, affirmed. 
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PRESTRIDGE, Apm’x, vs. PATRICK IRWIN & CO. 


[APPEAL FOR ORDER OF PROBATE COURT ALLOWING CLAIM AGAINST INSOLVENT 
ESTATE. | 


1. Letter written ‘‘per” another ; what purports to be; what evidence renders 
admissible.—A letter, containing an acknowledgment of the receipt of 
money, subscribed with the name of a party, ‘‘per” another, purports 
to be his writing, executed by his agent ; and may be received as evi- 
dence to charge him, when the person s0 signing it testifies that he was 
the clerk of the other ina different department of his business, had 
written some letters for him, at his request and dictation, and none 
without it, though he does not remember anything in connection with 
the particular letter, except that it is in his handwriting. 

2. Transactions by deceased ; what competent evidence of.—The letters of an 

intestate, written to parties claiming indebtedness against his estate, and 

his drafts drawn on and accepted by them, and in their possession, is 
competent evidence of transactions between the parties to which they 
refer, tending to establish the correctness of the claims. 

Claim, verification of, by one who does not know correctness ; effect of. 
The verification of a claim against an insolvent estate by one who really 
does not know it to be correct, if complete in form, is defective or in- 
sufficient only, and may be completed by proof at any time before the 
final decree. 

Merchants, accounts between ; when closed and draw interest.—An ac- 
count between merchants is closed at the date of the last item, and the 
balance will draw interest from that time. 


~ 


ad 


ApPpEAL from Probate Court of Dallas. 
Tried before Hon. Jonn F. Conotey. 


This is an appeal from a decree of the probate court, 
allowing certain claims against the insolvent estate of J. 
E. Prestridge, deceased. 

From the bill of exceptions it appears that appellees had 
filed and presented two claims against said estate, one for 
$110,000.25, against John E. Prestridge, and the other for 
$35,022.21, for money paid out and expended by appellees 
for the firm of Prestridge & Knox. 

The administratrix objected to the allowance of these 
claims, and pleaded as to each—Ist, non-assumpsit ; 2d, 
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want of presentation of claim within eighteen months 
after grant of letters testamentary ; 3d, statute of limita- 
tion of three years; 4th, want of proper affidavit to the 
claim. The judgment entry recites that “an issue as to 
the correctness of these claims having been made up under 
the direction of the court, the court found all the issues in 
favor of the plaintiffs,” and allowed the first claim to the 
amount of 30,306.74, and the second to the amount of 
$4,597.92. 

No objection to the verification of these claims appears 
in the bill of exceptions, and the record does not show what 
the verification was. The only recital, in relation to the 
matter, is as follows, in the bill of exceptions: “ It was 
proved by the plaintiffs, by the records of the court, that 
letters of administration were granted Sarah F’. Frestridge 
on the 23d of March, 1867; that the estate was declared 
insolvent on the 11th day of May, 1868, and that both 
claims were filed in the probate court of Dallas county, 
Alabama, on the 4th of June, 1868, and were endorsed, 
‘Filed June 4, 1868. John. F. Conoley, judge of pro- 
bate,’ and that both of said claims appear on the docket of 
claims filed against insolvent estates in said court.” The 
bill of exceptions further recites that both claims had been 
presented to one McCraw, within eighteen months after 
the grant of letters of administration, and endorsed by 
him, “presented,” &c.; that said McCraw was the agent 
and attorney of the admiuistratrix for receiving the pre- 
sentation of claims; that as such agent he had received 
presentation of all claims, and had endorsed them as pre- 
sented, signing the administratrix’s name, some times “ per 
S. N. McCraw,” and some times “ per Heflin & McCraw.” 

It does not appear, either from the record or bill of ex- 
ceptions, what evidence was before the court on the trial 
of the issues, joined on the pleas. 

On the trial, the appellees offered in evidence a letter 
purporting to have been written to them by John E. Pres- 
tridge, which was objected to, on the ground that it was 
not material ; but upon the offer of appellees to con- 
nect with other evidence, the court, against the objection 
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and exception of the administratrix, permitted it to be read 
in evidence, upon proof being made of its genuineness. 
This letter was dated November 2, 1865, and stated that 
the writer was desirous of purchasing and shipping cotton 
to appellees ; that to do this he would have to raise money. 
The writer requested the appellees to inform him what 
they could do in the matter, and to make him a proposi- 
tion, &c. 

The appellees then introduced one W. S. Knox, who tes- 
tified that he was a partner in the firm of Prestridge & 
Knox, and proved the signature of the said Prestridge to 
the various letters and drafts which were introduced in 
evidence, and hereinafter noticed, with the exception of two, 
which were drawn by the witness for the firm of Prestridge 
& Knox. This witness testified that the account against 
Prestridge & Knox was presented to him soon after Pres- 
trigde’s death, which occurred in thelatter part of February 
1867, and that this account was correct; that he knew 
nothing of the correctness of the claim against Prestridge, 
individually, but had often heard Prestridge say, during 
the winter of i866 and 1867, while trying to negotiate loans 
of money, that he was largely indebted to appellees, and 
for that reason would not draw on them; that he knew 
Prestridge was in the habit of buying and shipping cotton 
to appellees, up to within a few weeks of his death; that 
Prestridge’s habit was to draw upon appellees, discount 
the bills in bank, and with the proceeds purchase cot- 
ton, which he shipped to the appellees, to be sold and 
placed to his credit. 

The appellees then offered in evidence the following 
letter : 

“Selma, Feb. 12, 1866. Messrs. Patrick Irwin & Co.: 
Gents—I received to-day, per Pioneer Express Company, 
cash package containing ten thousand dollars ($10,000) ; 
also, account sales six bales cotton. Very respectfully, J. 
E. Prestridge, per Shearer.” 

Edward Shearer was then introduced as a witness, and 
testified that at the date of the letter, and some time 
before and after, he was a clerk for Prestridge in a grocery 
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store ; that the cotton transactions were not done in the 
grocery store, and witness had nothing to do with them; 
that he had written two or three letters for Prestridge, at 
the latter’s request, and that he had never written any 
letters without his request, and would not have written any 
letter without such direction ; that witness did not receive 
the money referred to in the letter, and did not know that 
Prestridge received it ; that “all he knew about the letter 
was, that it was in his handwriting, and he would not have 
written it without a request from Prestridge.” It was 
further proved in this connection, that the original express 
receipt had been lost, and that an attempt had been made 
to get a duplicate, but this was unsuccessful, the Pioneer 
Express Company having before that time ceased to do 
business. 

The administratrix objected to the admission of the 
letter, because the witness did not prove that he was 
authorized to write it, and had no knowledge of it except 
that it was in his handwriting; and, also, that it was not 
stamped as a receipt for money, and had no United States 
internal revenue stamp uponit. These objections the court 
overruled, and the defendant excepted. 

The court then permitted the appellees to introduce in 
evidence, against the objections of the administratrix, two 
letters written to appellees by Prestridge in the year 1865, 
and one written in February, 1866. The letter dated De- 
cember, 1865, advised appellees that he had drawn on them 
at sight for $10,600, and earnestly requested that the draft 
be honored, as he would immediately forward the cotton 
bought with this money to meet the draft. 

The other letter related to drafts drawn by Prestridge 
on the appellees, and notified them of his prospects and 
business, &c. Each of the above letters were offered in 
support of particular items, such as drafts, &c., to which 
they referred 

The appellees introduced a receipt for $1,500, signed by 
Prestridge, dated June 15th, 1866, which stated that the 
money was received on account. 

After the witness, Knox, had testified, the appellees 














JUNE TERM, 1871. 657 


Prestridge, Adm’x, v. Patrick Irwin & Co. 


offered the depositions of Sheffield and Horton, and the 
administratrix moved to suppress these depositions on the 
ground that there was no certificate of commissioner, and 
objected to reading what purported to be the certificate of 
commissioner, because it was not stamped as required by 
the laws of the United States. The certificates of commis- 
sioner attached to these depositions were in all respects 
regular and sufficient, but there was no internal revenue 
stamp on them. 

Attached to each of the depositions was a copy from 
the books of appellee of the accounts, and, also, drafts 
proven to have been drawn by Prestridge, corresponding 
in date and amount to those charged against Prestrid ge 
and Prestiidge & Knox in said accounts. 

Sheffield testified that during part of the year 1866, and 
all of 1867, and at the time of Prestridge’s death, he was 
book-keeper for appellees, and at that date Prestridge owed 
appellee $111,451.25, and was entitled to a credit of 
$97,009.97, showing a balance against him of $24,- 
441.28 on the Ist day of June, 1867; that Prestridge & 
Knox owed appellees $3,708.86 on the Ist of June, 1867, 
and that no payments had, to his knowledge, been made 
on these accounts since then; that he had no personal 
knowledge of the accounts prior to December, 1866 ; that 
he knew, of his own knowledge, that the drafts after 
December, 1866, were paid by appellees; that it was the 
custom of cotton and commission merchants to pay drafts 
drawn on them by cotton speculators and others to whom 
they advanced, without regard to their having funds in 
their hands, according to the confidence they had in the 
persons to whom they thus advanced ; that large drafts for 
the money drawn by Prestridge were honored when he had 
no funds to draw against, and that much of the money so 
drawn was never invested in cotton and shipped to the 
appellees, or returned in any manner. 

Horton vestified that he was book-keeper and cashier for 
appellees from April Ist, 1866, until January, 1867 (and 
assisted some in the three previous months), and was their 
cashier and account of sales clerk up to April 20th, 1868 ; 
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that the accounts made out from April 28, 1866, up to 
June Ist, 1867, were correct within witness’ own knowledge ; 
that all the items, both credit and debit, on the account 
prior to April 28th, |866—namely, from November lst, 
1865, to April 28th, 1866—were correctly copied from the 
original entries; that all the items in the account against 
Prestridge & Knox were correct, within his knowledge ; 
that he was in the habit of making entries, &c., from per- 
sonal inspection of the drafts, &c.; that witness was sales 
clerk and cashier, after he ceased to be book-keeper, until 
April 20th, 1868; that up to that time, no payment had 
been made upon either account, except as therein credited , 
that if payment had been made in any of the usual modes 
of business, he would have been apprised of the fact, as it 
was necessary for him to keep the cash straight, and this 
he could not do without an account of all moneys received 
and paid out. 

The first debit item on the account against Prestridge 
individually was dated November 10th, 1865, and the last 
was on the 9th of February, 1867. The first credit item 
was December 18th, 1865, and the last was March 5th, 
1867. 

The first debit item in the account against Prestridge 
& Knox was dated Dec 14th, 1866, and the last dated Feb- 
ruary 16th, 1867. The first item of credit on this account 
was dated January 14th, 1866, and the last, April 6th, 1867, 
The administratrix then claimed the credits as admitted in 
each of said accounts, and these reduced the accounts to 
the amount for which they were respectively allowed ; 
and hence this appeal. 

The errors assigned are (among others), admitting in ev- 
idence the receipt for $10,000, signed by Shearer ; admit- 
ting in evidence the various letters and drafts , overruling 
the motion to suppress the depositions of Sheffield and Hor- 
ton ; in rendering the decree rendered in the cause. 


Brooks, Haratson & Roy, and W. E. Boy, for appellants. 
Fettows & JOHNS, contra. 
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~ (The briefs did not come into Reporter’s hands.) 


B. F. SAFFOLD, J.—The appeal is taken from the 
decree of the probate court allowing certain claims of the 
appellees against the insolvent estate of Jno. E. Pres- 
tridge. 

The letter of Prestridge, written by Shearer to the appel- 
lees, on the 12th of February, 1866, is not a receipt requir- 
ingastamp. Itisa mere letter of acorrespondent, commu- 
nicating notice of the present condition of mutual business. 
This appears from the letter itself, and from the statement 
in it that the money was received through an express com- 
pany, whose business it was to take a formal receipt. If 
Shearer does not remember writing the particular letter at 
Prestridge’s request, he testifies that he did write some 
letters at his request, that this one is in his handwriting, 
and that he never wrote any letter for him without his 
request. He was Prestridge’s clerk in a grocery store. 
His testimony connects Prestridge with the letter, which 
was an admission of the receipt of the money specified, and 
was admissible in evidence. 

As the law requiring a revenue stamp to be affixed to the 
certificate of a commissioner to take depositions has been 
repealed, the objection on account of the want of a stamp 
is now untenable. 

The letter of Prestridge, written to the appellees, and 
his drafts drawn on them, accepted by them, and in their 
possession, were certainly proofs of transactions between 
the parties, tending to establish the justice of their claims 
against him. Supported as they were by the testimony of 
Knox, the account, up to the 28th of April, 1866, seems to 
be well sustained. After that date, the witness Horton, 
proves, from his personal knowledge, the remainder of the 
account. 

No objection to the verification of the claims appears in 
the bill of exceptions, and it is not stated how this was 
done in any part of the transcript. It appears that in 
making up the issue, there was a plea of want of proper 
vesification, which was found against the defendant, 
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whether on the facts, or a construction of law is not shown. 
The briefs of the counsel for the appellant admit that 
there was a verification by Sheffield for the claimants, and 
the ground of their objection was, that his testimony in the 
cause shows he was ignorant of the correctness of the 
claims. Nevertheless, there was a formal and apparently 
complete verification, even if really defective or insuffi- 
cient. This deficiency was supplied by proof before the 
final decree. Section 2196 is in this respect different 
from the corresponding § 1847 of the Code of 1852. 

An account between the merchants is closed at the date 
of the last item. It is from this time that the statute of 
limitations begins to run.—Add. on Contracts, 1204. The 
amount due in this case was the balance of the account on 
the 5th of March, instead of Istof June, !866, with interest 
to the date of the decree. The error in this respect is 
probably too inconsiderable to require amendment, and is 
doubtless in favor of the appellant. 

The decree is affirmed. 


COSTLEY et au. vs. TOWLES, Apw’r. 
[BILL IN EQUITY FOR ACCOUNT, 4c. ] 


1. Bill for discovery and account; when properly filed.—Where the funds 
of a partnership, dissolved by the death of one of the partners, have 
been used by the survivor in the business of his partnership with 
another, the administrator of the deceased partner may recover the 
interest of his intestate by a bill for discovery and account against the 
representative of the survivor who has died, and his surviving partner. 

2. Same.—In such a suit the complainant may recover against the said 
surviving partner the amount found due from him to the first partner- - 
ship, that being the prayer of the bill, and there being an agreement 
between him and the administrator of the other partner that he should 
settle the partnership matters. 

3. What objection can not be made for first time in the Supreme Court.—The 
objection that the complainant is administrator only by appointment 
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of a court of the late Confederate States, can not be made for the first 
time in this court. 


AppEaL from Chancery Court of Chambers. 
Heard before Hon. B. B. McCraw. 


The bill was filed by John C. Towles, as the administra- 
tor of the estate of Henry L. Wilkerson, deceased, against 
Warrenton Costley and Samuel Spence as the administra- 
tors of the estate of James W. Killam, deceased. The 
essential facts of the case are these: Wilkinson & Killam 
were partners for some time before 1862, when Wilkinson 
died intestate and Towles was appointed administrator of 
his estate. After Wilkinson’s death, Killam & Costley 
formed a partnership to purchase cotton. They bought 
about fifteen thousand pounds of cotton at twenty cents 
a pound. The bill alleges that Killam used $1675.00 
of the moneys of the late firm of Killam & Wilkinson 
to pay for this cotton, and Costley had notice that 
the funds thus used belonged to said firm. After this 
Killam died intestate and Spence was appointed adminis- 
trator of his estate. It was therefore agreed between 
Towles and Spence, as administrators aforesaid, that 
Towles should have the management and settlement of the 
affairs of the late firm of Killam & Wilkinson. It is 
further alleged, that after Killam died, Costley took pos- 
session of 9,000 pounds of the cotton and sold the same for 
about $4,500 ; and Costley also loaned 6,000 pounds of said 
cotton to one Fuller & Brother. At that time said cotton 
was worth about 50 cents a pound. Costley paid some 
debts of Killam & Wilkinson, in the city of New York, with 
the proceeds of said cotton. The bill alleges that the in- 
terest of the said firm of Killam & Wilkinson in the pro- 
ceeds of said cotton was one-half thereof, and that Costley 
was liable to account for the same, which was about $3,950, 
less one-half of expenses for selling the same. It is also 
shown that Costley refuses to account with Towles for any 
portion of the proceeds of said cotton, except upon condi- 
tion that he be allowed credit for the full amount of the 
debts paid for said firm, which were so paid with the pro- 
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ceeds of said cotton, and at about one-fifth of their real 
value, as shown on the face of the notes thus paid. The 
bill prays for a discovery of the value of the proceeds of 
the cotton and for an account and general relief. 

Costley answered and demurred for want of equity, 
Spence also answered and admitted the material allega- 
tions of the bill. The chancellor overruled the demurrer 
and decreed the relief asked. From this decree Costley 
appeals to this court, and here assigns the overruling his 
demurrer and the decree of the chancellor for error. 


GoLDTHWAITE, Rick & Sempue, for appellants.—1. Killam 
& Wilkinson were partners. The bill and decree alike dis- 
regard the settled law as to the rights and interests of 
surviving partners of a mercantile firm.—Parson’s on Part. 
p- 440, et seq. 

2. The agreement between the administrators of Wilkin- 
son & Kellam had no legal validity. The law will not 
tolerate it and enforce it. It breaks in upon the settled 
course of administration prescribed by the law itself. 
Public policy also forbids such agreements by administra- 
tors. Without this agreement the bill is clearly destitute 
of equity. 


W. H. Barnes, contra. 
(Appellee’s brief did not come into Reporter’s hands.) 


B. F. SAFFOLD, J.—The appellant, Towles, as the 
administrator of Henry L. Wilkinson, filed his bill praying 
for an account between the defendant Costley and the firm 
of Killam & Wilkinson. Samuel Spence, the administra- 
tor of Killam, was made a defendant. The grounds upon 
which the account is claimed are as follows: Costley & 
Killam being partners in the purchase of cotton, bought 
15,000 pounds of cotton at 20 cents per pound; $1675 of 
the amount paid were funds of the dissolved partnership 
of Wilkinson & Killam, used in this manner with the as- 
sent and concurrence of Towles, Killam & Costley. Kil- 
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lam having died, Costley, as surviving partner, sold 9,000 
pounds of the cotton in New York, at 50 cents a pound, 
and loaned 6,000 pounds to Fuller, at a time when the price 
was 40 or 50 cents a pound. With the money obtained he 
bought claims against the firm of Wilkinson & Killam, and 
drugs which he afterwards sold on his own account, on a 
profit. The answer of Costley, though different in some 
respects from the allegations of the bill, does not materially 
vary the legal effect of the above statement. 

The report of the register, on a decree of reference, as- 
certains, among other things, that $577.50 of the assets of 
Wilkinson & Killam, were used by Killam, after the death 
of Wilkinson, in payment for the cotton, and that after 
the death of Killam, Towles advanced to Costley, for the 
same purpose, $1,:00, from the same source. The decree 
was in favor of the complainant for the balance found due 
from the defendant Costley to the firm of Wilkinson & 
Killam. Some exceptions were taken by Costley to the 
report of the register, which were overruled. As they are 
not pressed by his counsel, and seem not to be material or 
indicative of substantial error, we will not consider them. 

The principal questions arise on the demurrer to the 
bill, on the grounds of want of equity, multifariousness 
and non-joinder of parties. 

Killam appropriated some of the assets of his former 
partnership with Wilkinson to the use of his partnership 
with Costley. For this his representative was liable to ac- 
count to the complainant. Again, it was the duty of the 
complainant to collect the assets of his intestate, and to 
this end he was entitled to join the surviving partner of 
Killam with his representative, in order to have a full ac- 
count of all the assets properly chargeable against the 
estate of Killam.—Story’s Eq Plead. § 178; Long v. Ma- 


jestvee, 1 Johns. Ch. KR. 305. 


The virtue of agreement between the complainant and 
Spence consists mainly in this; that the only matter in 
controversy between the two estates is this unsettled busi- 
ness of Killam & Costley. Killam’s estate is responsible 
to Wilkinson’s for the profits made by the use of their 
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partnership funds, and entitled to one-half of the profits 
accrued from the partnership of Killam & Costley of 
the proportion of the assets of his partnership, to which 
both of the estates are entitled, will terminate all contro- 
versy. The demurrer was properly overruled. 

The rule of law which restricts the right of reducing to 
possession the choses in action, debts and other rights of 
actions, to the surviving partner, or his representative, does 
not apply with equal force in equity, even if the matter of 
this suit were subjected to its application.—Story on Part- 
nersh?p, §§ 362, 346, and note 1. There was no error in 
rendering the decree in favor of the complainant. The 
objection that the complainant is administrator only by ap- 
pointment of a court of the late Confederate States, can 
not be made for the first time in this court. 

The decree is affirmed. 





DUDLEY et at. vs. WITTER, Pro Ant. 


[BILL IN EQUITY TO ENFORCE SURRENDER OF LAND SOLD BY TRUSTEE WITHOUT 
AUTHORITY, AND TO REQUIRE PURCHASER TO ACCOUNT FOR RENTS AND 
PROFITS THEREOF. ] i 


fe 


. Decree of chancery court vesting property ; effect of not recording,—Re- 
cording a decree of the chancery court vesting title to real property, 
under the statute (Clay’s Dig. p. 354, § 57,) was not necessary to its 
validity, but was notice of its contents, as the record of a deed under 
the registration laws. 
2. Purchaser ; when chargeable with notice of trust.—A purchaser of land 
from a vendor who claims it as his own, but who has no legal title ex- 
cept as trustee for another, is chargeable with notice of the trust. 
3. Order of court authorizing trustee to sell land; to what sale can not be 
referred.—A sale of land as his own, by a vendor who is in possession 
as trustee of another, can not be referred to an order of court author- 
izing him to sell, as trustee, made several years before, when it was 
not so intended by him and the purchaser. 

Purchaser, charged with constructive notice of trust ; when should not be 
considered as trustee in invifum.—A purchaser charged with constructive 
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notice only of a trust, should not be held a trustee in invitum, when a 
mere want of caution, as distinguished from fraudulent and willful 
blindness, is all that can be imputed to him. 

5. Continuance ; although matter of discretion, when reviewable.—A con- 
tinuance and its terms is a matter of discretion, and not reviewable 
unless the conditions required amount to an improper and unjust 
abuse of the discretion. 


AppEAL from Chancery Court of Lowndes. 
Heard before Hon. A. C. FELDER. 


Some few years prior to 1841, Francis Lewis died intes- 
tate in Lowndes county, leaving a widow and seven chil- 
dren, his only heirs-at-law, and a large estate, real and 
persoual. Complainant was the youngest child, and after 
her father’s death, and in the year 1839, she, being then a 
minor, married one Lampkin, who died in 1856. In 1842, 
complainant filed in the: chancery court of Lowndes, her 


bill to enforce her equity to a settlement out of her por- 


tion of her father’s estate. Her husband, and the widow 
and all the other heirs-at-law, and the personal representa- 
tive of her father’s estate, were parties defendant to the 
bill. In 1843 a decree was made in that suit, which set 
apart to each of the children and to the widow their re- 
spective portions of the estate, describing with clearness 
the property, real and personal, embraced in each portion. 
It was expressly provided by said decree, that the portion 
so described and set apart to complainant should be 
“vested and held by the said Mary D. Lampkin to and for 
her sole and separate use for and during her natural life,” 
&c., and at her death “ the said portion of lands, and the 
slaves with their future increase, to be equally divided 
among such child or children as the said Mary D. may 
leave living ;’ * * * “and after the death of said Mary 
D., without leaving such child or children alive, or their 
issue, as above, then such portion of the said Mary D. to 
vest in the said John B. Lampkin, her husband, but not 
otherwise.” The said decree closed thus: “It is further 
ordered and decreed, that Hamlin F. Lewis be, and he is 
hereby appointed trustee for the said Mary D. Lampkin ; 
43 
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that he shall give bond and good security to the register of 
this court, conditioned that he will account and pay over 
to the said Mary D., and to no one else, all such sums of 
money as he may receive as trustee aforesaid ; such bond 
to be in double the value of the personal estate and double 
the annual income of the real estate, and that he will ac- 
count annually in this court, and that he will perform the 
duties of a trustee faithfully, and also, that he will abide by 
and perform such order and decree as the court may make 
touching said trust estate.’ This decree was never re- 
corded in the county court office, as required by Clay’s 
Digest, p. 354, § 57. 

The trustee was one of the brothers of complainant, and 
a party to said suit and decree, but never gave bond, or 
accounted, Ke. 

On the 3d of July, 1846, complainant and her trustee 
filed an ex parte petition in said chancery court, praying 
that the trustee be allowed to sell the lands for five thous- 
and dollars, that price having been offered therefor. 
Thereupon a reference was ordered before the register, to 
ascertain the value of the land, and if the sale would be of 
benefit. Upon this petition a decree was rendered upon 
the coming in of the report, which, after reciting the peti- 
tion, &c., is as follows: 

“It is therefore ordered and decreed that the report be 
confirmed, and that Hamlin F’. Lewis, the trustee of Mary 
D. Lampkin, sell said lands at the sum of five thousand 
dollars cash, if that price can be obtained, and if not, that 
he sell the same on a credit of one and two years, and that 
he invest the proceeds of the sale in another plantation 
suitable to the number of negroes of his cestui que trust ; 
* * * that the surplus be invested in other negroes, &c., 
to aid in carrying on said plantation. The purchase of 
such plantation and negroes must be made with the appro- 
bation of the master, whose duty it is to see that they are 
suitable and proper, and that the right and title is clear 
and unquestionable, and that sufficient conveyances to said 
plantation and slaves to be purchased, are made, to secure 
the same to said cestwi que trust, to the same uses and 
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trust, and upon the same terms, as her present lands are 
now held by her trustee. It is further ordered, that the 
master report, at the next term of this court, what shall 
have been done in the premises, and that said trustee ac- 
count annually, in this court, touching the profits of said 
plantation and slaves, and that he pay the costs of this 
petition out of the estate of his cestwi que trust.” 

No report was ever made to the court of any sale under 
this order, and no accounts were ever filed by the trustee. 


Dudley did not know of this order at the time he pur- | 


chased, but insists that, especially under the circumstances 
of this case, the sale should be referred to the power of 
sale given in the decree of 1846. Nothing whatever is 
said in reference to this decree in the conveyance from 
Lewis and Scott to appellant Dudley. 

About 1847 or 1848 the said John B. Lampkin, the hus- 
band of complainant, removed her and the personalty 
(slaves) of her separate estate from Lowndes county to the 
State of Mississippi, where complainant lived with her 
husband until his death there in 1856. After she was thus 
removed to Mississippi, and in 1851, her trustee, Hamlin 
F. Lewis, and her brother-in-law, Robert L. Scott, sold 
and conveyed to John Dudley, for the round sum of 
$18,000, twenty-one hundred and twenty acres in mass, 
part of which was, by the terms of the conveyance, to be 
“located and defined upon the terms and conditions of a 
written contract between the said Robert L. Scott and 
H. V. Smith.”” The 720 acres which had been settled on 
complainant by said decree was sold and conveyed in this 
mass of 2120 acres, without any price being mentioned or 
specified for the 720 acres, or any other part of the 2120 
acres. At the time of the sale, Lewis was in possession of 
the land, and had been cultivating it with his slaves for 
several years. Lampkin and wife had been in possession 
and cultivating the land with the slaves of the estate con- 
tinuously from 1840 until the decree of 1846. Soon after 
this sale, and in 1853, the said Hamlin F. Lewis removed 
from Lowndes county to Texas, where he died not long 
after his arrival there, his estate being insolvent. 
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Not long after the death of her husband (Lampkin) in 
1856, complainant, being adviced by counsel that she could 
recover her said lands at law, pursued the advice and 
brought an action in her own name (she being then a 
widow,) in the circuit court of Lowndes against said Dud- 
ley, to recover her said lands. In the said action she 
was defeated in the circuit court, and afterwards on appeal 
in the supreme court, on the ground that the nature of her 
right to said lands was such that it could not be enforced 
in a court of law, but only in a court of equity. During 
the pendency of this litigation at law she married her 
present husband, Witter, and soon after said decision of 
the supreme court, to-wit, on the 15th of September, 1860, 
she, by her next friend, filed the present bill in the chan- 
cery court of Lowndes against said Dudley and the per- 
sonal representatives of his said grantors, Hamlin F, 
Lewis and Robert L. Scott, to require Dudley to surrender 
the possession of the lands to her, and to account for the 
rents and profits from the time he went into possession. 
The chancellor granted the relief prayed for, and ordered 
a reference to the register to take and state an account 
charging Dudley with rents from the Ist of January, 1852, 
to date, with interest thereon each year at eight per cent., 
and allowing proper credits for improvements, &c., with 
interest. 

There is no evidence showing that complainant consented 
to the sale, or acquiesced in it. Nor does it appear how 
long complainant remained silent after she knew of the sale, 

The register submitted a report, in which he charged 
Dudley with the rents from the year 1852 to date. To this 
there was an exception, because Dudley was only liable for 
rents, under the facts of the case, from one year preceding 
the commencement of the suit. This exception was over- 
ruled and the report confirmed, &c. 

At the October term, 1870, complainant being ready for 
trial, Dudley applied for a continuance, so as to examine 
witnesses to prove that complainant had ratified the sale 
of the land in controversy, and received of Lewis the pur- 
chase-money. The chancellor required, as a condition 
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precedent before granting continuance—lIst, that Dudley 
ive bond in ten days, with sufficient sureties, in the sum 
of $30,000, conditioned to pay and satisfy any decree that 
may be rendered against him or his personal representa- 
tives; 2d, that Dudley pay fifty dollars of the costs to the 
register in ten days; 3d, that if these conditions were not 
complied with, then the order of continuance is revoked, 
and the cause to be submitted to the chancellor, with full 
power and consent to decide the same in vacation ; 4th, 
that defendant was to come to trial by next term, and 
make no further application for continuance or delay. 

The record then states, “ said Dudley accepts said terms 
and conditions.” 

There is nothing in the record showing that Lewis was 
ever called upon to account, &e. 

The testimony is quite voluminous, and it is unnecessary 
to attempt to give an abstract of it. It sufficiently shows 
that Dudley, for between ten and seventeen years, lived in 
Dallas county, twenty-five or thirty miles from the land, 
and was intimate with Francis Lewis and his family, fre- 
quently visited him before his death, and his family after- 
wards, and on such visits occasionally passed by the lands, 
which he knew as the property of said Francis Lewis. It 
is also clear, from the proof, that Dudley had no actual 
notice of the claim of appellee to the land, but purchased 
it in good faith for a valuable consideration, supposing he 
was obtaining a fee simple title. 

The complainant, deducting the time of her minority, 
and coverture, and involuntary absence from the State 
with her husband, brought suit as before stated, before her 
right to do so was barred by the statute of limitations. 

The decree rendered, and the confirmation of the mas- 
ter’s report, are now, among other things, assigned as 
error. 


Warts & Troy, Moraan & Lapstey, and R. M. Wn- 
LIAMSON, for appellants.—1. We contend, that as to John 
Dudley, the interest of Mrs. Witter in the land sued for 
was a secret or concealed trust, of which he had no actual 
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notice ; and of which he had no constructive notice, because 
the proof shows that no fact came to his knowledge which 
would have led a prudent man to doubt the title of Ham- 
lin F. Lewis, or that would have suggested to the mind of 
a prudent man that Mrs. Witter had any interest in the 
land. And further, that John Dudley having bought the 
land for a full price, which he paid in cash, and froma 
person in the exclusive possession of the land and claim- 
ing ownership, the law excuses him from any inquiry into 
the title deed of his vendor. And further, that the facts 
known to John Dudley were sufficient to produce on the 
mind of a reasonable man, a belief that the title tu the land 
had been cast on him by descent from his father, and that it 
required no title deeds to enable him to derive a perfect 
title to the lands by descent from his father. And further, 
that the constructive notice of a trust (not actually known 
to a purchaser,) is never imputed to him, unless he is com- 
pelled to trace the title of his vendor through the channel, 
and through the channel only, in which the trust appears, 
or is disclosed by some reference thereto in the title. 

And in support of these propositions we cite the follow- 
ing authorities :—Jones v. Smith, 1 Hare, 55; West v. Reed, 
2% Hare, 250; Fleming v. Burgin, 2 Ird. Eq. 584 ; Leading 
Cases in Equity, vol. 2, part .st, pp. 132, 133; Clay’s Dig. 
p. 384, Act 1841; Hill on Trustees, top pp. 768, 76:), 773 
and note 2; 1b. top p. 708; Cress v. Phelps, 2 Root, 420; 
Dodson v. Simpson, 2 Rond. 297 ; Judge Carr’s opinion in 
Geoff v. Castlemore, 5 Randolph, 209; Wollvyn v. Lee, 9 
Vesey, 31; Story’s Eq. Juris. vol. 1, §$ 399, 400; White 
Tudor’s Leading Cases in Equity,vol. 2, p.1, p. 152; Miles 
v. Langley, 1 Russ. & Myln, 40; Ware v. Egmont, 31 Law 
& Eq. Rep. p. 89; Hare v. Smith, 14 Vesey 426; Smith v. 
Jones, 1 Phillips, (Eng. Ch.) 251; Cathay v. Sydenham, 
Brown’s Ch. 391; Moore v. Bennett, 2 Chan. Cases. 

2. This doctrine is applied with its greatest force in 
equity.—2 Story’s Eq. Juris. section 1502 and notes 1 and 2; 
Jones v. Powells, 3 Milne & K. 317; Tiffany & Bullard 
on Trusts, pp. 199, 200, 1, 2,3; 1 Story’s Eq. Juris. § 64c, 
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§§ 108, 395 ; Sugden on Vendors, top p. 507, and pp. 2, 3, 
4and 5; see 15, 16, 17, and § 13, top p. 511. 

3. The conduct of Mrs. Witter in filing her petition to 
have the land sold, and her acquiescence in Dudley’s pur- 
chase and possession for more than five years estops her 
jn equity from insisting that Dudley had constructive no- 
tice of her trust. 

As to this land she was a feme sole, and could part with 
her righ#to it in any way not prohibited by the terms of the 
decree under which the trust was established.— Johnson and 
Wife v. B. Greene, 17 B. Mon. 118; 2 Story’s Eq. Juris. 
§ 1390 and note 1, § 1502, and notes 1 and 3; Robin- 
son v. Smith Cullom, 39 Alabama; Jones v. Bowles, 
3 Mylne & K. 317; Tiffany & Bullard on Trustees, pp. 199, 
1,2 and 3; Baker v. Gregory and Wife, 28 Ala. Rep. 544; 
Blevins v. Buck, 26 Ala. Rep. 292; Ozley v. Hilkelheimer, 26 
Ala. 332; Mather and Wife v. Smith, 28 Ala. 569; Cord 
Husb. and Wife, § 262; Gardner v. Gardner, 22 Wend. 
526 ; Tiffany & Bullard on Trustees, p. 649, and cases cited, 
note (1,) and 65, 7, 8; 689, note (1,) 686 and 689; Jaques 
v. M. E. Church, 17 Johns. 548: Burch v. Breckenridge, 16 
B. Monroe, 482; Bradford and Wife v. Greenway, 17 Ala. 
797 , Puryear v. Puryear, 16 Ala. 486; Watters v. McPher- 
son, 17 Ala. Rep.; Stone v. Britton, 20 Ala. Rep.; Smith v. 
Monday, 20 Ala. Rep. 

These cases also show that the conveyance of Davis to 
Dudley, was so executed as to pass the trust estate of Mrs. 
Witter to the purchaser. 

Judge Byrd, in the opinion delivered in this case, when 
before in this court, says that a sale by a trustee appointed 
by the court of chancery on an order of the court, the legal 
title having been vested in him for the purposes of the 
trust, passes no title until the sale or deed is confirmed by 
the court. This is said in answer to the argument then sub- 
mitted that the sale by H. F. Lewis, under the order of the 
chancellor in 1846, passed the legal and equitable title to 
Dudley. The opinion by Judge Byrd, if correct, is con- 
clusive against the appellant, so far as the authority of H. 
F. Lewis to sell under that orderis concerned. It is there- 













































Sk wy I RE ma a LE Ra nd TT 


672 





FORTY-SIXTH ALABAMA. 
Dudley et al. v. Witter pro ami. 





ey 








fore desired that this court will give the correctness of thig 
opinion an unbiassed investigation. It may be that the 
final disposition of the case will depend upon the decision 
in point—if it be decided adversely to the opinion of 
Judge Byrd—and favorably to the view which we shall 
take of itin this argument. It will be unnecessary to decide 
the other questions involved in the record. 

That the order of 1846 did give H. F. Lewis authority 
to sell the land in controversy is not controverted; but the 
objection to the validity of the sale is, that he did not sell 
in pursuance of the terms of the order. 

In what character was H. F. Lewis authorized to sell 
said land? He was already the trustee of Mrs. Lampkin; 
the legal title was previously vested in him by decree of 
the court ; the order expressly directs that H. I’. Lewis, 
the trustee of Mary D. Lampkin, sell; the petition of 
Lewis and Mrs. Lampkin prays that Lewis, the trustee of 
Mary D. Lampkin, be allowed to sell and convey the said 
lands at a fixed price, and to invest the purchase-money, 
&c. Lewis is not required to report said sale for confirm- 
ation. In addition to the authority to sell, he was 
diected to invest the proceeds of sale with the approba- 
tion of the master, and the master, not Lewis, is to report 
what had been done as toinvestment. Does this look like 
Lewis was to act as an officer of the court? He, as trus- 
tee, was directed to sell. There was no necessity that he 
should report to the court, that he has sold for confirma- 
tion ; the price had been fixed by thecourt ; he was directed 
what he should do with the proceeds ; that he should invest 
them under the direction of the master, and the master 
was directed to report what had been done in the premises 
at the next term of the court. Now, be it remembered, 
that under this order everything that is required to be 
shown to the register, (and of course all the register was 
called on to report,) was how the proceeds of the sales had 
been invested. Could this have been done at the then next 
term of the court, if Lewis had not sold the land and col- 
lected the money before that time? Could the chancellor 
have contemplated that Lewis would have found a pur- 
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chaser, made a contract of sale, collected the money, and 
then for that purchaser to wait till the next term of the 
court for the chancellor to say if the purchase should stand 
and he receive a deed for the land? It was unreasonable 
to have expected Lewis to do all this. It was contrary to 
the usual course of dealing among men, and only the most 
explicit language should be so construed. A confirmation 
of a sale under a decree is necessary when the terms of 
sale may not be beneficial to the parties; but when the 
terms of sale are fixed, the price to be obtained, and what 
is to be done with the proceeds, it is entirely unnecessary. 

It was not necessary that the sale be confirmed to pass 
the legal title, for that was already in H. F. Lewis. It was 
not necessary to secure a fair price, for that was fixed by 
the chancellor ; it was not necessary for the purpose of re- 
investing the proceeds of sale, for that was expressly 
directed by the order, and that it should be done under the 
supervision of the register. The order contemplated that 
the land should be sold, the money collected (if sold for 
cash), and invested under the direction of the master before 
the next term, for at that time the register was to report. 
Is it not strange that all these things should have been 
contemplated, and that that act of the transfer conveying 
titles, out of which those very things alone could spring, 
should not have been authorized? It would be a strained 
construction in a case of doubtful language. Here, after 
directing that the register shall report, &c., it is directed 
that the trustee shall account for the rents and profits of 
“said plantation and slaves.” What plantation and slaves 
are referred to under the word “ said?” Those to be pur- 
chased by Lewis with the proceeds of the sale of the land 
in controversy? The authorities referred to by Judge 
Boyd do not sustain the application of the principles to 
this case. In the case in 3 Sneed, the sale was made by 
the register, and the legal title was undivested and out- 
standing in their persons. In the Maryland cases the sale 
was made by a “ trustee of court,” similar to our register. 
In all of the cases the sale was made by an oflicer of the 


court, and the theofy of sales of that character (1 Smedes 
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and Mar. Ch. p. 522) is, that the court is itself the vendor, 
and the officer the mere agent of the court. But it will be 
observed in all the class of cases, that the legal title is out- 
standing in some persons who do not participate in the 
sale. A. cannot sell and convey the legal title to B.’s land 
without some judicial divestiture of the title out of B. If 
A., however, has the legal title in him, and B. a right to 
the use or profits, a bare authority to A. to sell is sufficient, 
particularly when the price and terms of sale and the dis- 
position of the proceeds are fixed by the order of gale, 
The purposes for which a confirmation required are want- 
ing, and the not doing an unnecessary thing should not 
vitiate the sale.— Jones & Blair v. Bende, 20 Ala. 882. 

We think, then, the order authorized Lewis to sell the 
land as trustee of Mrs. Lampkin, and as he already held 
the legal title by previous decree of the court, it was not 
necessary that he should be specifiedly authorized to con- 
vey the legal title, and that the sale did not require con- 
firmation, as he was directed in all things how to proceed, 

2. Was the order of the chancellor in 1846 a continuous 
authority, or was its force spent at the next term of the 
court? The direction given to the trustee by the order, 
shows that the chancellor contemplated that the trustee 
might not comply with its terms by the next term of 
the court. If he could not sell for cash he was to sell on 
one and two years credit, and in either event he was 
directed how to apply the proceeds. He was not to report 
to the court, but to the register, that he had sold, after he 
had collected the purchase-money, which would not occur 
for two years after the date of the order. That he was to 
report to the register after the purchase-money was col- 
lected, is implied from the direction in the order that the 
investment was to be made under the approbation of the 
register ; and then only was he to report at all. This con- 
templates at least a period of two years after the order 
before the trustee could have acted under the order in 
making investment. It might have been longer, for he 
had to find a purchaser at a given price, which would 
require time. The trustee is required to account annually 
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in the court for the profits realized from the land and 
slaves to be purchased by him with the proceeds of the 
sale of the land. Until profits arise from the new purchase, 
he is not called on to make any report to the court. Here 
the order shows that its terms could not, in one event—a 
credit sale—be complied with till after two years, and the 
only matter the trustee is called on to report to the court 
(profits arising from the new purchase) might not have 
arisen in five or ten years. . 

Was the sale an execution of the power to sell under the 
order of 1846? The tendency of ruling upon this question 
in England and this country is to a liberal construction, to 
effectuate the execution of a power, and the principle is, 
that if a will or deed be made, without any reference to 
the power, it operates an execution of the power, if it can 
not have operation without the power.—Sugden on Power, 
297, ed. 1823; Bradish v. Gibbs, 3 Johnson C. R. p. 551; 
Bishop v. Resople, 11 Ohio (O. 8.) 277. 

A reference to the matter (property) is sufficient to indi- 
cate the intention to execute the power, although no refer- 
ence to the instrument creating the power be made. If 
the property be specifiedly named or described, it is suffi- 
cient.— Bishop v. Resople, supra ; Morey v. Michael, 18 Mo. 
241; Blagg v. Miles, 1 Story C. C. R. 427. 

The cases draw a distinction between the execution of 
power by will and by deed, and the rule is more strictly 
applied to wills than to deeds. Judge Story, in the last 
case cited, classes the cases in which the power is properly 
executed. 

1st. When there has been some reference, in the will or 
other instrument, to the power” ; 2d. or a reference to the 
property which is the subject on which it is to be executed; 
3d. or when the provision in the will or other instrument 
executed by the donor, if the power would otherwise be 
ineffectual or a mere reality ; in other words, it would have 
no operation except as an execution of the power. The 
deed of H. F. Lewis and Scott specifies the property by 
particular description, and could have no operation as to 
that land, except by way of execution of the power. The 
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English parliament have done away with the technical 
niceties which formerly embarrassed the execution of 
power, by declaring that a general devise of real or per- 
sonal property shall operate as an execution of a power of 
the testator over the same, unless a contrary intention 
shall appear on the will” ; and this, Judge Story says, is a 
doctrine which would seem to be the dictate of common 
sense.—See Note,, 1 Story, (C. C.) Rep. p. 458. Did the 
facts that the deed from Lewis and Scott to Dudley em- 
braced other lands than those held by Lewis as trustee, 
and that Scott and wife joined in the deed, defeat the deed 
as an execution of the power to sell. There is no reason 
why it should. Lewis was required to attain $5,000 for the 
720 acres. The sale shows that by joining the same with 
other lands owned by him and Scott, he obtained about 
$6,000 for the same. In addition, it is presumable that it 
brought a better price on account of the covenants of war- 
ranty by Lewis and Scott. The effect, then, of the mode 
of sale, was the security of title to the purchaser and con- 
sequent better price for theland. This furnishes a reason 
for the particular mode of conveying in this case, perfectly 
consistent with the execution of the power of sale by Lewis, 
and in furtherance of the interest of the cestui que trust. 
Does the joining of Scott and wife in the deed vitiate it, as 
the execution of the power by Lewis? The circumstances 
surrounding the sale to Dudley, show that several parcels 
of land were sold to D., some of which belonged to Lewis 
and Scott, and the land of complainant which Lewis was 
authorized to sell. It could not defeat any of the purposes 
for which the power was given to Lewis—a sale of the land 
and. reinvestment of the proceeds. The power authorized 
Lewis to sell; he did so; and Scott and wife joined him 
in the deed, conveyed what interest they had and guaran- 
teed the title to Dudley ; and instead of being injurious to 
the interest of the cestui que trust, it was beneficial. 

When a power is given two or more, generally they 
should all join in the execution of it; in every case, per- 
haps, when the legal title is vested in all ; but the converse 
of the rule can not be correct. It might in some cases be 
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necessary for the benefit of the appointee that others should 
join the appointor, if not absolutely necessary. Suppose 
a power of sale to a married woman, and she attempts to 
execute it during coverture, would her husband not have 
to join her in the deed? It is only a superadded force to 
the deed, and, if it is good without that, it will not vitiate it. 
Dillon v. Grace, 2 Scho. & Lef. 456; Madison v. Andrew, 
1 Ves. Sr., p. 61; Stadden v. Stadden, 2 Ves. Jr., p. 589 
Sugden on Power, pp. 291, 296. 

Suppose a trustee of an estate for life, with power to 
lease, should join the remainder-man in a conveyance of the 
fee. This would undoubtedly be good tp convey the life 
estate and remainder. It is but the dictate of common 
sense that in any case where an additional guarantee is 
given the purchaser, and an enhanced price is thereby 
obtained on a sale under a power, by others than the donee 
of the power joining in the deed of conveyance, or by em- 
bracing other property than that mentioned in the power, 
(when the very thing which the power authorizes is done,) 
that the conveyance should stand as an execution of the 
power, if in all other things it is complied with. 

4th. Was John Dudley bound to see to the appropriation 
of the purchase-money ? 

The principle upon which a purchaser from a trustee is 
held to see to the application of the purchase-money is, 
that the money is to be paid to some particular person, or 
for some particular purpose, in which the trustee has no 
discretion, and no time to elapse between the sale and the 
application of the money. If the trustee is clothed with a 
discretion, or the application can not reasonably be simul- 
taneous with the sale, the purchaser is absolved from such 
duty. This question is fully discussed in the case of Elliott 
v. Merryman, in 1 Leading Cases in Equity, top page 97, 
and in the notes thereto. 


Rice, SempLe & GoLptTuwalte, for appellee.—“A wife, by 
the general doctrines of the court of chancery, has equita- 
ble rights, independently of contract or gift, as regards 
real as well as personal property.” Amongst these, is her 
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equity for a settlement. ‘This equity” is “inherent.” 
“The decree does not give her the equity ; she has it (that 
is, the equity,) independently of the decree.” —2 Spence’s 
Kq. Jur. 482, 488, and note e, referring to Steinmetz v. Hal- 
thin, 1 Glyn & J. 68. “It is an equity, grounded upon 
natural justice; it is that kind of parental care which a 
court of equity exercises for the benefit of orphans; and 
as a father would not have married his daughter without 
insisting upon some provision, so, a court of equity, which 
stands in loco parentis, will insist on it.” —2 Story’s Eq. Jur. 
§ 1407. It is applied to “all cases of the real estate of the 
wife, whether leg&l or equitable.”—2 Story’s Equity Jur. 
§§ 1408, 1414. 

The court in sustaining such bill is, “in truth, enforcing 
against the husband, her admitted equity to prevent an 
irreparable injustice.” —2 Story’s Eq. Jur. § 1404. 

This equity may be waived or lost by the misconduct of 
the wife ; but not by the misconduct of a trustee appointed 
by the court, to preserve it under the continuing supervision 
of the court.—2 Story’s Eq. Jur. §§ 1416 to 1420. 

Is it a fair or just construction of the decree of 1846, 
that the object of the court in making it was to confer upon 
the trustee the power to sell the separate estate therein 
created? Was it the object to confer upon him the power 
to sell, even before he executed the bond therein required 
of him? Does not the decree, taken as a whole and con- 
strued in connection with the bill under which it was ren- 
dered, amount to prohibition against alienation by the 
trustee ; at any rate, to a prohibition against alienation by 
him without his giving the required bond ?— Field v. Evans, 
15 Simons, 375 ; 2 Spence’s Eq. Jur. 522, and notes; Fears 
v. Brooks, 12 Ga. 195. 

Why should the court have conferred upon the trustee 
the power to sell the separate estate? Why did the court 
require a bond, a heavy bond of him? Why did the court 
omit to confer upon him any power or prescribe to him any 
duty, except in the significant form of the condition which 
he was required to insert in his bond? The court never 
intended him to do any act as trustee, to exercise any power 
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as trustee, over the estate, other than merely taking care of 
it, until he first gave the bond with the condition so care- 
fully and instructively required. (He was to give the bond 
to the regi:ter.)—Jackson v. Simonton, 4 Cranch’s Cir. Ct. 
Rep. 260, where the court say: “He could do no act as 
marshal until he had given the bond required by the stat- 
ute, and until it had been received by the proper officer ;” 
see, also, Cleveland v. Chandler, 3 Stew. 489. 

It is perfectly clear, that a guardian or other trustee 
who, by the very terms of the instrument appointing him, 
is required to give bond to a designated person or officer, 
with condition that he will faithfully perform all his duties, 
has no disposing power over the estate, until he gives such 
bond and it is received by the person or officer designated. 
Cleveland v. Chandler, 3 Stew. 489. 

Looking at the decree which created the separate estate 
in favor of the complainant in this case, the question is, 
(in the language of Sir William Grant,) “ whether the ab- 
solute property (for life), including a power of disposition, 
was intended to be given; or whether it was a personal 
gift only, without a power of disposition.” Whenever the 
court sees “from the words, an intention to limit her to a 
personal gift, without a power of disposition,” the court 
will not permit an interest inconsistent with it to be effect- 
ual.— Wagstaff v. Smith, 9 Vesey, 520; and Harvey v. 
Blakeman, therein stated and approved ; Fears v. Brooks, 
12 Georgia R. 195. The provisions are all‘ systematic ;” 
and, therefore, they must be so construed that “ every part 
may take effect according to the intent” of the decree and 
law.—Ives v. Lynn, 7 Conn. R. 514. 

Upon reason and authority, the trustee named in said 
trustee had no power to sell the separate estate; he 
is evidently a mere trustee “raised up by the court to 
preserve the separate estate,” and the very court of equity 
which appointed him cannot permit his sale “ to defeat the 
estate,’— Franklin v. Creyon, Harper’s Equity (S. C.) Re- 
ports, 552. ; 

In a case not stronger than this is, for the complainant, 
against the sale of the trustee, Lord Hardwicke said: “ If 
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this had been a bar in point of law, to all intents and pur- 
poses, it would be none in equity.” * * “ Being trustee 
of this very fund, she (the trustee in the case in which 
Lord Hardwicke was dealing,) does an act, which is in- 
sisted on to be a bar and extinguishment to this trust of 
hers. On this foundation, therefore, supposing the fine 
good in law, this court (the court of equity) ought not to 
bar the equitable right creditors had to this fund for the 
payment of debts, and also the infante’s.” * * * “Tf 
a practice of this kind was suffered to prevail, a court of 
equity might as well be abolished by act of parliament.” 
Pomfret v. Windsor, 2 Vesey, 482. 

Under the decree appointing Hamlin F. Lewis trustee, 
his power or authority to sell was not other or different 
from what it would have been had he been called “‘ receiver” 
instead of “trustee.” His duties are specified in the 
specified condition of the bond required of him, and are, 
those of a receiver.—3 Daniel’s Ch. Pl. and Pr. 1949, 
This specification of his duties excludes and repels the idea 
of his authority ig sell. A sale by him is obviously in- 
consistent with his duties as prescribed in the decree. 
Fears v. Brooks, 12 Georgia Rep. 199. 

The possession of the lands by Lewis was gained by him 
as, substantially, a receiver under the decree of the court, 
and for that reason cannot operate to injure the complain- 
ant. The court will say to him, in the language of Lord 
Hardwicke : “ You gained that possession, therefore, in 
confidence, and you shall not by means of that possession, 
defeat the title of the person for whom you had posses- 
sion.’— Kennedy v. Daly, 1 Sch. & Lefr. 380, 381 ; Pomfret 
v. Windsor, 2 Vesey, 481, 482. 

It is clear, that unless that possession is allowed to op- 
erate to the injury of the complainant, there isot even a 
decent pretext for saying that Dudley is a purchaser with- 
out notice, for that possession was the only indicium of 
ownership which the vendors of Dudley had. Strip them 
of that possession, and they had not a single indicium of 
ownership, and a purchaser from them could not be a pur- 
chaser without notice. 
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In Scott v. Davis, 4 Mylne & Cr. 89, Lord Chancellor 
Cottenham laid down the following incontrovertible propo- 
sition : “ That the rights of others to deal with a married 
woman as a feme sole, (or with her separate estate) are lim- 
ited by the provisions of the gift (whether by deed, will, 
decree or other instrument,) to her separate use is the 
principle of all the equitable jurisdiction upon the subject.” 

From this proposition or principle, it is a necessary se- 
quence, that whoever deals with a married woman as a feme 
sole, or with her separate estate, deals at his peril. If heis 
a purchaser of such property, the maxim, “ caveat emptor” 
applies to him in its utmost rigor; and want of notice of 
the limitations contained in “ the provisions of the gift to 
her separate use,” cannot be permitted, in a court of equity, 
to annul those limitations. There would be no real safety 
or protection of married women as to their respective es- 
tates, if the want of notice of “ the provisions of the gift” 
could have the practical effect of creating in their trustees 
power to sell their separate estates, when, in fact, no power 
of sale could be found in “ the provisions of the gift.” 

In Michan v. Wyatt, 21 Ala. Ri. 818, our supreme court 
held and applied this doctrine ; for, in that case, notice to 
the purchaser was neither alleged nor proved ; he denied 
notice, and claimed protection as a bona fide purchaser 
without notice. The court decided against him, and for 
the claim of the wife to her separate estate. 

Such separate estates as that of the complainant, that is, 
separate estates recognized by a court of equity, inde- 
pendently of any statute, are “something more than mere 
trust estates.” Such separate estate is “peculiar in its 
character.” By the doctrine and practice of courts of 
equity, such separate estates are entitled to a higher and 
more stringent protection from those courts, than mere 
trust estates.—Legal and Eq. Rights of Married Women, 
by Cord, $$ 402, 269, 264, 265, 263. 

A trustee like Lewis, appointed by the court, is not the 
kind of trustee who can convey the legal title. No legal 
title is expressly conferred on him either by the decree or 
44 
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other instrument. He takes the legal title merely by im- 
plication—merely ‘to enable him to discharge the duties 
imposed upon him,” not for any other purpose.— /Vitter v. 
Dudley, 36 Ala. R. 139. 

The only kind of trustee who can sell, without a clear 
delegation of such power, is a trustee to whom the legal 
title is clearly and expressly conveyed without any restraint 
or obligation. 

Notice to such a purchaser as Dudley, of such property 
as he bought, from such a trustee as Lewis, was not neces- 
sary, and is not necessary to the preservation and enforce- 
ment of complainant’s rights to such property.—Scolt v. 
Davis, 4 Mylne & Cr. 91,92; Michan v. Wyatt, 21 Ala. RB. 
813. 

“The principle which discharges a bona fide purchaser 
without notice, from liability on account of equities which 
would affect his grantor, is inapplicable to a case where the 
consideration, or a material part of it, is an agreement by 
the grantee, that he will support the grantor and his wife 
during their lives.” —25 U.S. Dig. p. 5138, § 12. 

If notice to Dudley was necessary, “the circumstances of 
the property affected him with notice.”’—Scolt v. Davis, 4 
Mylne & Cr. 91-2. 

Separate estates are of two classes—Ist. creatures of 
equity courts ; 2d. creatures of statutes, or of instruments 
executed by persons or individuals, such as deeds or wills. 

The separate estate of complainant belongs to the first 
class. It is the mere creature of the court of equity, in the 
exercise of that original jurisdiction which is inherent in it, 
and which it has “no right to relinquish” It is an equita- 
ble estate, as distinguished from a legal estate; and the 
court of equity which created it, has never for an instant 
relinquished, but still retains jurisdiction over it.—Cord’s 
Legal and Kq. Rights of Married Women, sections 257, 269, 
270, 271, 275. And the trustee could not by his sale put 
an end to this continued and continuing jurisdiction over 
this particular estate, nor withdraw the estate from the 
protecting power of this jurisdiction. 

The decree, being the instrument which created this sep- 
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arate estate, must be the test by which to determine the 
powers and rights of the trustee over the estate. Evident- 
ly he had not the power to sell, unless conferred by that 
instrument. And it is equally evident, that a sale by him, 
without ever having given bond, is inconsistent with the 
terms and objects of the decree. The plain words and 
meaning of the decree, are that “the portion as vested in 
the said Mary D. be vested and held by the said Mary D. 
to and for her sole and separate use for and during her 
natural life.’ The sense of these words is, that the estate 
should not be sold by the trustee, nor be taken from her 
nor be held and enjoyed by a purchaser from him. 

At the time cf the sale to Dudley, his grantor, Scott had 
no interest or right in or to said property—constituting the 
separate estate of complainant; and his other grantor, 
Hamlin F. Lewis, had no interest or right therein, except 
such as said decree may have conferred upon him as the 
trustee therein appointed to carry out its provisions and 
objects. 

Dudley’s claim to protection is based solely on his assert- 
ed actual ignorance of “the circumstances of the property.” 
If such actual ignorance is available to Dudley, it is equal- 
ly available to all other like purchasers of like property 
from like trustees. To hold that there is any rule which 
gives such effect to such ignorance, is to place all such 
separate estates “virtually out of the pale of the law;” for 
all that is necessary, under such a rule, to defeat the pro- 
visions made by the courts for the protection of married 
women, is that the trustee should select a purchaser who 
has thé requisite measure of ignorance, and make a sale to 
him for valuable consideration. Courts of equity can 
never forget that such separate estates are their own crea- 
tures—and creatures “inconsistent with the ordinary rules 
of property,” (Zullett v. Armstrong, 4 Mylne and Cr. 3905) 
and that the only justifiable end of their creation, was the 
security of married women against want, which security 
the courts of equity felt was due to them and could not be 
attained without the exercise of the transcendent power of 
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those courts, inconsistently “with the ordinary rules of prop- 
erty.’— Tullett v. Armstrona, supra. 

Courts of equity can not excuse such ignorance ; espe- 
cially when, as here, it cannot operate merely as a shield to 
the purchaser, but must operate, if it operate at all, as an 
instrument of destruction against married women, and 
married women who were profoundly ignorant of the sale 
by the trustee at the time it was made, and who were and 
are free from fault. 

It is impossible to hold, that the equities of such a pur- 
chaser and of a married woman for whom such a separate 
estate had been created by a court of chancery, are equal. 
The equities of such parties are not equal. ‘‘ There is some 
balance on the one side for not enquiring ; none on the 
other.” —franklin v. Creyon, Harper’s Equity, (S. C.) Rep. 
253; Michan v. Wyatt, 21 Ala. R.; May v. Nabors, 6 Ala. 
R. 24; Lucas v. Kernodle, 2 Ala. R. 199; Keech v. Hall, 
Douglass R. 22, cited and approved in Chapman v. Glassel, 
13 Ala. It. 55; Nelson v. Allen, 1 Yerger, 366. 

In such case, the mere fact that the trustee had ata 
former period owned a partial interest in the property, as 
one of several heirs at law of a former owner, can make 
no difference.— Lucas v. Kernodle, 2 Ala. R. 199; May v. 
Nabors, supra, 20 U.S. Dig. p. 514, § 18, 14. 

The title to land (inter vivos,) can pass only by deed. 
This is the public policy of Alabama, as well as of other 
States where the statutes of frauds prevails.— JJ Pherson v. 
Walters, 16 Ala. 714. 

In the absence of stipulations as to the title, the law 
gives to a purchaser the right to require a good title. If, 
however, he does not exercise this right, but accepts a con- 
veyance, and the seller does not practice any fraud in the 
sale; and if after this, the purchaser is evicted by a title 
to which his covenants do not extend, he is without remedy 
for his loss in any court. If the seller defrauds him, then 
his remedy is against the seller personally ; but the title of 
the real owner is not affected or impaired. The law re- 
quires ‘ the purchaser to apply his attention to those par- 
ticulars which may be supposed within the reach of his 
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observation and judgment,” (amongst others, to the claim 
or abstract of the title). ‘“‘If the purchaser be wanting of 
attention to those points where attention would have been 
sufficient to protect him from surprise or imposition, the 
maxim, caveat emptor, ought to apply.”—Cullom v. Branch 
Bank at Molile, 4 Ala. R. 21, and authorities therein cited. 
Chapman v. Glassel, 13 Ala. R. 55, citing and approving, 
Keech v. Hall, Douglass R. 22. 

“Tt is his business to inquire and to look to the person 
with whom he deals.” * * * ‘ He can always be safe, 
if he uses due diligence ; but the other party has no means 
of safety, beyond his application to the court.”—2 Lead- 
ing cases in Equity, Hare & Wallace’s notes, (3d American 
edition,) 172; Chapman v. Glassel, 138 Ala. R. 55, and 
Keech v. Hall, therein cited. 

In Stery v. Arden, 1 Johns. Ch. R. 267, Chancellor Kent 
held a purchaser chargeable with constructive notice, who 
had only heard that the vendor had made some provision 
for his daughter out of the property. 

“Nothing is better established * * * than that a 
purchaser will have constructive notice of every thing 
which appears in any part of the deeds or instruments, 
which prove and constitute the title purchased, and is of 
such a nature that if brought directly to his knowledge, 
it would amount to actual notice.” * * * “Such no- 
tice * * * is of the most conclusive nature, and is 
insusceptible of being explained away or being rebutted.” 
* * * “When, therefore, its existence appears from the 
documents or papers actually accompanying the answer, it 
will overrule a positive denial of notice in the answer itself.” 
2 Leading Cases in Equity, Hare and Wallace’s notes, (3d 
American edition), 168,169, 170; citing Johnson v. Thaeatt, 
18 Ala. R. 741, and a number of other like decisions. 
Gimon v. Davis, 36 Ala. R. 589; Fitzhugh v. Barnard ; 
Burch v. Carter, 44 Ala.; 12 Michigan R. 104; Parks v. 
Jackson, 11 Wend. R. 453; 25 U.S. Dig. p. 514, §§ 18, 14; 
24 U.S. Dig. p. 177, §$§ 59, 69; 23 U.S. Dig. 167, § 83; 
23 U.S. Dig. p. 168, §§ 94, 95. 

Tho pendency of the account decreed in the original suit, 
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to be made by the trustee, from year to year, tothe court, in 
the matter of the separate estate specifically described in 
the decree itself, was a lis pendens, at the time of Dudley’s 
purchase, and therefore in law notice to him. (This is law 
in Alabama and other States of the Union, although it 
may not be in England).— Bolling v. Carter, 9 Ala. R. 921; 
Hoole v. Attorney Genera!, 22 Ala. R.190; Centerv. Pl. & M. 
Bank, 22 Ala. R. 733; The State ex rel. Waring v. Mayor 
ec. of the city of Mobile, 24 Ala. R. 701; Bond v. Hopkins, 
1 Sch. & Lefr. 438; 2 Leading Cases in Equity, Hare & 
Wallace’s notes, 170, 177; Jackson v. Warren, 32 Illinois 
Rep. 332, 340. 

It is conceded, that a decree is not implied notice to 
strangers, after the cause is ended. But when, as here, 
the decree does not put an end to the cause, but continues 
and keeps the property (duly described), sub judice for the 
purposes of accounting annually by the trustee to the 
court, the cause is not “ended,” and the decree is implied 
notice to those who deal with the trustee as to this prop- 
erty.— Warsley v. Earl of Scarborough, 3 Atkyns, 392 ; Her- 
bert’s Case, 3 Peere Williams, 116; Earle v. Couch, 3 Mete. 
(Ky.) 455, and cases therein cited; Parks v. Jackson, 11 
Wend. R. 446, 453, 454,459. Lis pendens continues even after 
decree, sale and conveyance ; because the court of chancery 
is not functus officio until the decree is executed by delivery 
of possession.”—Jackson v. Warren, 32 Illinois R. 332; 
Waring v. Mayor of Mobile, 24 Ala. R. 701; 1 Shoaies & 
Lefroy’s R. 438. 

The decree here was in the nature of a decree appoint- 
ing a person to carry On a trade or business for an infant, 
and to account annually to the court. Such decrees are 
pliable, and certainly do not put an end or conclusion to the 
matter ; nor take away the character of lis pendens. Until 
the power of the court over the matter is exhausted by its 
exercise, the cause is not ended, and does not cease to be 
a lis pendens.— Waring v. The Mayor of Mobile, 24 Ala. R. 
701; Thompson v. Brown, 4 Johns Ch. R. 627, and cases 
there cited; Kershaw v. Thompson, 4 Johns Ch. R. 609; 
Earle v. Couch, 3 Mete. (Ky.) Rep. 455, and the cases there 
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cited from 4 Dann. 95, and 9 B. Monroe, 228, 32 Illinois R. 
332, No laches in the prosecution of the case is attribu- 
table to complainant ; she was a married woman continu- 
ously, until after the sale to Dudley in 1851. The court 
and its trustee are responsible for the omission of the 
trustee to do his duties. The property was peculiar, and 
the circumstances also peculiar.—Johnson v. Johnson, 5 
Ala. Rep. 97. aches not imputable to infants or married 
women.—fears v. Brooks, 12 Georgia Rep. 195, et seq.; 
Bond v. Hopkins, 1 Sch. and Lefr. 429, 420; Nelson v. 
Allen, 1 Yerger’s R. 371, 375. 

Dudley knew enough to put a prudent and careful man 
upon inquiry, and inquiry would have led him to the whole 








truth ; therefore, he can not, in Alabama, be treated as a 


purchaser without notice. J/erbert v. Harrick, 16 Ala. R. 
597. In that case, our courts thus lay down the law: 
“Want of notice of a fact which is the result of a want of 
that diligence which the law requires for its ascertainment, 
furnishes no ground for its protection.” —See, also, Smith 
v. Zurcher, 9 Ala. R. 208; Scroggins v. Douglas, 8 Ala. R. 
382. : 

The evidence shows that Dudley knew the father of 
complainant ; knew the land was his at his death; knew 
and was intimate with all the children, &c. Dudley knew 
far more than the purchaser in Sterry v. Arden, 1 Johns. 
Ch. R. 267, who was held to be a purchaser chargeable 
with notice. Gimon v. Davis, 31 Ala. R. 589, is decisive 
against Dudley as to constructive notice. 

For the distinguishing peculiarities which mark a 
widow’s claim for the allotment of her dower, such claim is 
not embraced without express mention by the general and 
sweeping words of the statute of limitations.— Ridgway v. 
McAlpine, 31 Ala. R. 458. 

And so, and for like reasons, a decree of a court of 
equity, enforcing the wife’s equity to a settlement, is not a 
case ‘‘ where the right and title to property, whether real 
or personal, shall be decreed to either of the parties,” 
within the meaning of the act of 1841.—Clay’s Dig. 354, 
§ 57. 
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That act (the act of 1841) extends only to cases where 
the dispute, the real contest between “the parties,” is ag 
to “the right and title to property”; for example, such 
cases as bills for specific performance of a contract as to 
property.—Clay’s Dig. 350, § 29. 

A bill to enforce a wife’s equity to a settlement is not a 
case in which the contest and dispute can, with justice or 
reason, be said to be as to “the right and title to prop- 
erty.” Such a claim rests not on contract, but it is a mere 
“equity.” “This equity stands upon the peculiar doc- 
trine of the court.” “It rests upon the broad ground that 
in a court of equity it is regarded as her estate, which she 
has a right to have expressly set apart and secured, or 
such portion thereof as may be necessary for the perma- 
nent support of herself and children.” The court, in such 
case, does not decree “ the right and title to property ” to 
the wife, but sets apart and secures to her what it views 
as her unquestionable property.—Legal and Eq. Rights of 
Married Women, by Cord, § 155, et seqy.; Murray v. Id. 
Elibank, 1 Leading Cases in Equity, and Hare and Wal- 
lace’s Notes (Third American Edition), marg. pages 356, 
394. ‘ 

It seems monstrous to impute to the legislature of 1841 
an intention to abridge or impair the efficacy of decrees of 
chancery courts in the exercise of their peculiar and orig- 
inal jurisdiction, setting apart and securing to married 
women a portion or the whole of their own property ; or 
an intention to subject such provisions of such decrees, to 
be forfeited or lost by married women, who are not sui 


juris, for the mere omission of the court or its trustee or 


officer to record the same. 

But independent of the foregoing view, as the father of 
complainant had died intestate, and her right as one of his 
heirs at law to her portion of his estate had accrued and 
attached before the passage of the act of 1841, it is certain 
that the legislature of 1841 did not possess any constitu- 
tional power to declare that the title of the wife to her 
property be divested for the want of registration,” &c.— 
Edrington v. Manfield, 5 Texas Rep. 363; McCabe v. Emer- 
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son, 18 Penn. State Rep. 111; Sedgwick on Stat. and Cons. 
Law, 196,197; Warick v. Paiggs, 6 Paige, 332 ; 22 Wend. 
549. 

The act of 1841 has no retrospective operation. It does 
not effect or apply to a decree making a settlement for her 
out of property which accrued to her frdm the death of 
her father, intestate, before 1841.—Thrasher v. Ingram, 
$2 Ala. R. 645; Sterns v. Weathers, 30 Ala. 712; Sedg. on 
Stat. and Cons. Law, 194, 199. 

This view of the act of 1841 is supported by the follow- 
ing additional authorities, which speak directly upon the 
proper mode of construing registry acts. According to 
these authorities, the decrees which are embraced by the 
act of 1841 are such as are there substitutes for the ordi- 
nary transfers of property “made by the act of the par- 
ties, viz, from a former owner to a new owner ;” and de- 
crees of a “ peculiar” jurisdiction, and having by law a 
peculiar effect, are not embraced.—3 Kent Com., 9th ed., 
149; Lloxom v. Hubbard, 5 East, 422; Yallop, ex parte, 
15 Vesey, 68; Curtis v. Perry, 6 Vesey, 740, 745. 

The right here asserted by complainant is not derived 
from any grantor of Dudley, but (through the court of 
equity and the law of the land,) from her deceased father, 
a source above and indepeudent of any grantor of Dudley. 
Stuyvesant v. Hall, 2 Barb. Ch. 151. True, by our statutes 
of descent and distribution, the grantor of Dudley, from 
the death of complainant’s father up to the original decree 
in favor of complainant, (in 1843,) had an undivided in- 
terest with complainant and the other heirs-at-law of her 
father, in the whole of the estate of her father, the whole, 
until then, being undivided. But until that decree, neither 
complainant nor any grantor of Dudley had any specific 
right or title to the specific portion which, by that decree, 
was set apart for complainant; and that very decree also 
set apart to the grantor of Dudley, and to each of the 
other heirs, and the widow, their respective portions of the 
whole estate, and thus extinguished the entire right of 
each heir, and of the widow, to every part of the estate 
except the particular portion set apart to him or her. 
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That decree made compensation to each heir for this ox. 
tinction of his undivided interest in the whole estate, by 
setting apart to each, in lieu thereof, specific and equal 
portions in severalty. After that decree, the grantors of 
Dudley had no right whatever to the portion set apart to 
complainant, except such right as the decree may have 
conferred upon Hamlin F. Lewis as the trustee therein ap. 
pointed by the court for complainant. Dudley purchased 
after this decree, and did not purchase from any grantor 
of complainant. It is only the creditor of, or purchaser 
from, such grantor, (a grantor of complainant,) that can 
raise against her the question of registration. It is only 
the interest of such grantor that can be reached, even 
where the want of registration operates most strongly, 
Edrington v. Mayfield, 5 Texas, 365; 24 U.S. Dig. 176, 
§$ 44, 47; 2b. 177, § 68. 

Even if Dudley’s grantors had a partial interest of two- 
sevenths, he would still .be a purchaser with notice of the 
other five-sevenths, and therefore a purchaser with notice 
in toto.—May v. Nabors, 6 Ala. —-, and cases therein cited. 
The law does not recognize any such thing as a purchaser 
with notice as to only part of one entire tract held under 
the title of the same intestate by his. heirs at law.— 
25 U.S. Dig. 514, §§ 13, 14. If the purchaser had notice 
as to part, that made him, in law, a purchaser with notice 
as to all of the tract, and all of the common interests of 
the heirs therein. 

If there was any duty to register the decree, that duty 
was not upon the complainant, a married woman, not sui 

juris, but was upon the court, its officer, or the trustee ap- 
pointed by it. The omission to register the decree can not 
operate as a forfeiture of her estate, especially as her right 
accrued before the act of 1841, and at the death of her 
father. The purchaser from her trustee can not thus claim 
by forfeiture. The act of 1841 can not give him a greater 
interest than his grantors had, which was nothing but that 
of a dry trustee for complainant. 

The particular facts stated by Dudley in his deposition, 
especially in his answer to the complainant’s cross-interro- 
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ations, were sufficient to put him upon inquiry which 
would have led him to the whole truth. Dudley was re- 
lated to, and intimate with the father of the complainant, 
and all the children, for many years. He knew her father 
died the owner and possessor of the land in controversy. 
He knew her father left seven children; that Hamlin F. 
and complainant were two of them; that complainant was 
the youngest, and was a minor at her father’s death, and 
afterwards at her marriage with Lampkin. When, there- 
fore, Hamlin F. Lewis offered to sell him’ the Jand, and 
claimed to be sole owner, Dudley ought to have inquired 
how he became sole owner, and how. complainant had lost 
or parted with her right as an infant heir. 

The defendant Dudley must be held to the title under 
which he entered. —Bond v. Hopkins, 1 Sch. & Lefr. 420. 
He must be held to the purchase which he actually made. 
His own answer shows that, in fact, he did not know of, or 
buy under, the order of sale made at the June term, 1846 , 
and he is by that answer, as well as by the settled law, 
concluded from resorting to that order to sustain his pur- 
chase. This point is entirely closed against Dudley by 
the decision of this court at its January term, 1868, in the 
Annual Conference of the Methodist Church v. Price. 

Another fatal objection to allowing Dudley any benefit 
from that order, is, that the power of sale in it is, upon 
the face of the order, limited to the term of the court next 
after the order. It closes by ordering the master to report 
at the next term of this court what shall have been done 
in the premises, &c. It is well settled that a bar by lapse 
of time may be implied.— ollinger v. Holly, 8 Ala. R. 459; 
8 How. U.S. A. 163. 

The provision in that order is “ systematic, ” and, there- 
fore, it must “be so construed that all its parts may take 
effect.” —Jves v. Lynn, 7 Conn. R. 514. The part which 
required a report at the next term of what had been done 
in the premises, could not have effect unless the sale was 
to be made before that term. See, also, Lessee of Ward v. 
Barrows, 2 Ohio State R. 250, 251. 
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Mite: 
B. F. SAFFOLD, J.—Ir this case the appellee sougly 
to require the appellant, Dudley, to surrender to her a gy. 
tain tract of land in Lowndes county, and to account for 
the rents and profits thereof, from the time he received 
possession. Dudley obtained possession of the land iy 
1851, under a deed from Hamlin F. Lewis and wife ang 
Robert Scott and wife, conveying it as their own property 
to him in fee simple, and warranting the title, for valuable 
consideration. The appellee claims that this land wasa 
part of the estate of her father, Francis Lewis, and wag 
set apart to her under a partition of her father’s estate, 
effected by the chancery court at her instance, in 1843, and 
secured by decree to her sole and separate use for her life, 
with remainder to her children; that, by the said decree 
Hamlin F. Lewis was made her trustee, she being mar- 
ried, and having possession of the property as such only, 
he made an unauthorized sale to Dudley. Dudley replies 
to this that at the time of his purchase Lewis was in pos- 
session of the land, claiming it as his own, and he knew 
nothing of the claim of the appellee until long after he had 
paid for it. He further insists that in 1846 the appellee 
and her trustee, Lewis, on their own application, obtained 
authority from the chancery court to sell the land, and al- 
though he did not know of this at the time of his purchase, 
Lewis did have authority to make the sale to him, and to 
convey titles, and under the circumstances, especially of 
the appellee’s neglect to assert her right when he 
might have secured himself, he ought to be protect- 
ed. The appellee responds to this that the sale was 
not made under the decree of 1846, and before and at the 
time of the sale, and for some time afterwards, she was re- 
‘siding with her husband in Mississippi, and therefore in- 
voluntarily absent from the State; but on the death of her 
husband, Lampkin, she returned and commenced proceed- 
ings at once for the recovery of the land, before any stat- 
ute of limitations had barred her right todo so. 
The proof establishes, that the land in question belonged 
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to Francis Lewis at the time of his death ; that under the , 


decree of 1843 it was allotted to the appellee as a part of 
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her distributive share ; that she and her husband, Lamp- 
kin, occupied it from that time until 1846, when they re- 
moved from the State; and that Hamlin F. Lewis, who 
was her trustee under the decree of partition, then went 
into possession, and so continued until, under his sale to 
Dudley, in 1851, it was transferred to the latter. It is also 
sufficiently proven that Dudley had no actual notice of the 
eldim of the appellee, and supposed he was obtaining a fee 
simple title, for which he paid a valuable consideration. 

The following questions are presented : 1. Did the decree 
of 1843 divest the title of the other heirs of Francis Lewis 
out of this particular portion of his estate, and vest it in 
the appellee, her children and her trustee? 2. Was it 
necessary to the validity of this decree that it should have 
been recorded in accordance with the proviso to the statute 
(Clay’s Dig. p. 854, § 57,) respecting decrees, which vested 
the right and title to property without a deed of 
conveyance? 3. Was Dudley a purchaser for valuable 
consideration without notice? 4. Should the sale to him 
in 1851 be referred to the authority given to the trustee, 
Lewis, by the decree of 1846; and if not, what is his posi- 
tion concerning the matter ? 

It has been twice decided by this court, that the title to 
the property in controversy became, by the decree of 
1843, vested in Lewis in trust for the appellee, to her sole 
and separate use for life, with remainder to her children. 
Witter v. Dudley, 36 Ala. 135 ; Same v. Same, 42 Ala. 616. 
There can be no doubt of the correctness of these decisions. 
The right to an equitable settlement out of her own prop- 
erty, against her husband, his assignee, «&c., before re- 
duced to possession, is inherent in the wife, of which the 
court of chancery has undoubted jurisdictiou.—Spence Eq. 
Jur, vol 2, 482, 492; 2 Story’s Eq. Jur. § 1404-1420. 
Such a settlement having been made, the appellant, whose 
interest in the matter accrued long afterwards, can not be 
heard to impeach its validity in this collateral proceeding. 

Whether the decree of 1843 was one-on which rested 
the right and title of property or not, its validity does not 
at all depend on its being recorded. The recording was 
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designed to give notice as in case of deeds and other con- 
veyances. 

A decree is not implied notice to strangers after the case 

is ended.—Sugd. on Vend. § 1047. The decree of 1843 
was not recorded in the county court office. Dudley had 
no actual notice of the appellee’s claim to the property. It 
is insisted, however, that the requisition upon the trustee 
to account annually in the matter of the separate estate 
specifically described in the decree, was a lis pendens at the 
time of Dudley’s purchase. Lis pendens in a chancery 
suit begins with the filing of the bill and service of sub- 
poena, and continues until the final orders are taken in the 
case.— Centre v. P. and M. Bank, 22 Ala. 743. The settle- 
ments made from time to time by a trustee of his trust can 
not be said to be the pendency of a suit, especially in a 
case like this, where none had ever been made.—Sugd. on 
Vend. 1046. 

As there was nothing of record sufficient to charge Dud- 
ley with notice of the appellee’s rights, was there any thing 
existing in parol which should have that effect? In Sterry 
v. Arden, 1 Johns. Ch. R. 261, a purchaser for valuable 
consideration was charged with constructive notice of a 
voluntary settlement, because before the execution of his 
deed he had heard that the grantor had made some provi- 
sion for his daughters out of property in Greenwich street, 
and there was no evidence that the grantor owned any 
other property in that street, except the lots included in 
the settlement. In Johnson v. Thweatt, 18 Ala. 741, a pur- 
chaser was charged with notice that a deed of trust under 
which his vendor derived title was fraudulent. A purcha- 
ser must be bound to inquire whether, beyond his own 
declarations, his vendor has any title to the property he is 
selling. Otherwise it would be in the power of any agent, 
tenant or mere trespasser to deprive the owner of his pro- 
perty by a sale. To entitle himself to protection the pur- 
chaser must have purchased the legal title, and not be a 
mere purchaser without a semblance of title.—2 Story’s Eq. 
Jur. § 1502. 

It is proven that Dudley knew this land belonged to 
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Francis Lewis at his death, and that there were several 
heirs of his estate. He might have supposed that it be- 
longed to Hamlin F’. Lewis, as he was in possession of it 
and was one of the heirs, and it was about the proportion 
which one would have been entitled to. But he certainly 
knew that if this was the case, there must be some agree- 
ment between the heirs, or some decree of the probate or 
chancery court to that effect. It was not in evidence that 
Lewis’ claim to this land as his own was open and notori- 
ous. The character of his possession must therefore be 
referred to the capacity in which alone he had a right to 
claim it. If in that capacity he had authority to sell it, 
apparent on his title, Dudley may claim the benefit of it ; 
but he must be charged with notice that Lewis held as the 
trustee of the appellee. 

It is unnecessary to determine whether the decree of 1816 
for a sale conferred a power on the trustee, as such, or only 
as an Officer of the court. It is sufficient that the intention 
was manifest, from the application, the terms prescribed, 
and the duties imposed on both the trustee and the register, 
that the power of sale was to be exercised within a reason- 
able time, and was not a continuing power, attached to the 
trust, and capable of exercise at any time during the exis- 
tence of the trust estate. 

The sale to Dudley was certainly not made in execution 
of the power and in pursuance of the decree. His deed 
and his own testimony forbid the assumption. Nor can it 
be referred to that authority after the lapse of five years 
therefrom, especially without positive proof that it was so 
intended by both the trustee and the cestud que trust.—Price 
v. Meth. An. Conf. 42 Ala. 39-50. 

There is no evidence that the appellee ever concurred in 
or sanctioned the sale, or received auy part of the pro- 
ceeds. 

It results, from what has been said, that Dudley bought 
no title whatever from Lewis, either legal or equitable, be- 
cause the latter, at the time, had no authority to sell. 

Shall Dudley be held to have been a trustee for the ap- 
pellee, and liable to account to her for the rents and profits 
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of the property from the time he obtained possession of it ? 
Is it an imperative rule that he must be regarded either ag 
a bona fide purchaser without notice, or as a trustee in in- 
vitum. The pervading excellence of equity jurisprudence 
is, that it varies its adjustments and proportions so as to 
meet the very form and pressure of each particular case, 
1 Story’s Eq. Jur. § 439. 

The test applied by vice-chancellor Wigram in the case 
of Jones v. Smith, | Hare, 43, to distinguish the cases in 
which a purchaser should or not be charged with notice, 
seems to present a safe rule for determining when a pur- 
chaser charged with constructive notice only of a trust, 
should be treated as a trustee in invitum. When the party 
has incautiously neglected to make inquiries, or has not 
designedly abstained from such inquiries for the purpose 
of avoiding knowledge—a purpose which, if proved, would 
clearly show that he had a suspicion of the truth, and a 
fraudulent determination not to learn it. If, in short, there 
is not actual notice that the property is in some way af- 
fected, and no fraudulent turning away from a knowledge 
of the facts which the res geste would suggest to a prudent 
mind ; if mere want of caution, as distinguished from fraud- 
ulent and willful blindness, is all that can be imputed to 
the purchaser, then he should not be charged as a trustee 
in invitum. If we add to this the neglect of the appellee 
for several years to look after her interest, we think in 
good conscience the rule of law should be applied to this 
really equitable action of ejectment.—Rev. Code, § 2617; 
Ormond v. Martin, 36 Ala. 598. 

The terms imposed for the continuance granted to the 
defendant are unusual. This is a matter of discretion, 
and not reviewable within the purview of the law con- 
ferring the power. But a distinction should be drawn be- 
tween the imposition of terms, and the requisition of 
conditions amounting to an improper and unjust abuse of 
the discretion. This latter the superior court ought to 
remedy on appeal.— J/. & W.P. R. R. Co. v. Persse, Tay- 
lor & Co., 25 Ala. 536; S. d& N. Ala. RB. RB. Co. v. Falkner, 
44 Ala. 654. 
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In this case, however, the terms were accepted, without 
objection, by the defendant, and may have been proposed 
by him. 

The other assignments of error need not be considered. 
The case must be sent back, that the account may be 
taken, in conformity with this opinion. 

The decree is reversed, and the cause remanded. 


[Nore ny Reporter.—At a subsequent day of the term, 
appellee applied for a modification of the opinion, so as to 
charge appellant with the rents from the time he had 
actual notice, &c. The following response was made by—] 


B. F. SAFFOLD, J.—The appellee asks that the opinion 
in this case be modified so as to charge the appellant with 
the rents and profits of the lands from the time he had 
actual notice of her rights. 

To do this, would be to depart from the principle on 
which the appellant was held not to be a trustee in invitum. 
The purchase of property, or payment for it, after notice 
of another’s right, is culpable, and renders the purchaser 
liable as a trustee for the real owner. But notice after 
payment should not have such effect. The act from which 
the ill consequences to him are to flow, is past. 

The application is denied. 


Norre.—This case was decided at the January term, 1870, and then 
held uoder advisement on application for modification of opinion by ap- 
pellee, and for re-hearing by the appellant, until June term, 1870. The 
record did not come into Reporter’s hands in time to appear in either of 
the preceding volumes. 
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ESLAVA vs. DILLIHUNT. 


[ACTION UNDER CODE FOR RECOVERY OF PERSONAL PROPERTY IN SPECIE,} 


1. Action for recovery of personal property in specie ; when failure of jury 
to assess value of articles separately will not invalidate judgment.—In an 
action under chapter 5, of Revised Code, page 250, for the recovery of 
personal property in specie, if the property has been delivered to the 
plaintiff by the sheriff, and consists of many articles of household fur- 
niture, and a large number of the articles are of inconsiderable value, 
and the jury on the trial find for the defendant and assess the value 
of the articles in gross, and the plaintiff makes no objection to the 
verdict, because of the failure to assess the articles separately, he will 
be held to have acquiesced in the verdict and will not be heard to 
complain of the irregularity for the first time in this court. 

2. Same; what presumption will be entertained to uphold verdict.—In 
such a case, unless the contrary appears, it should be presumed in 
favor of the verdict, that the parties introduced no evidence on the 
trial, as to the separate value of said articles, and consequently under 
section 2595 of the Revised Code, it was lawfil for the jury to assess the 
value of said articles in gross, as without such evidence it was imprac- 
ticable to assess the value of each article separately. 


AppEAL from Cireuit Court of Mobile. 
Tried before Hon. JoHN ELLIoTT. 


This was an action for the recovery of personal property 
in specie under the Code, commenced by the appellant, 
Eslava, against the appellee. The plaintiff having given 
bond as required by section 2593 of the Code, the sheriff 
took the goods into his possession, and the defendant 
having failed to give the bond required by law to have the 
articles returned to him, they were delivered to the plaintiff 
on giving the bond required by section 2594 of the Revised 
Code. 

There was an appearance by both parties, a trial by jury 
and a verdict for the defendant, which after enumerating 
the articles sued for, assesses their value in gross at the sum 
of $330.45, and judgment was rendered accordingly. The 
articles sued for were household articles, such as bottles, 
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glass-ware, plated-ware, chairs, &c., in all 92 in number, 
and most of them such as commonly are of inconsiderable 
value. After this the record recites that the plaintiff 
moved for a new trial, which was overruled. The grounds 
of the motion are not shown. 

The plaintiff now appeals, upon the record, there being 
no bill of exceptions, and assigns for error— 

Ist. The judgment of the court upon the verdict of the 
ury. 
2d. Rendering judgment upon a verdict, which assessed 
the value of the articles in gross. 


ALEXANDER McKinstry, for appellant. 
(No brief came into Reporter’s hands.) 


C. W. Rarirr, contva.—Is there, then, any reversible error 
in the record? In cases of this kind, it is provided by 
statute, that the jury must, if practicable, assess the value 
of each article separately.—Rev. Code, § 2595. 

If it be impracticable, then the want of such assessment 
cannot be reversible error. It is not shown by the record 
in this case that such an assessment was altogether practi- 
cable—many of the articles were of like kind and of small 
value. Nor does it appear that the jury had any evidence 
before them respecting the separate value of the articles 
sued for. If they had none, then it was impracticable for 
them to assess the value of each. The parties to the suit 
may have agreed upon the aggregate value, and have agreed 
to relieve the jury from the task of finding the value of each 
article. 

Now it has been held by this court, that “error will not 
be presumed, but must be affirmatively shown ;” that this 
court will indulge all reasonable presumptions which the 
record will allow in support of the proceedings in the court 
below.—30 Ala. 242; 31 Ala.101; 37 Ala. 662; 42 Ala. 234; 
43 Ala. 544; 14 Ala. 185. 

But if the intendments and presumptions of law are in- 
sufficient to cure the omission, then it is submitted that by 
applying the reason of the statute to the circumstances of 
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the case, and the relations of the parties, it will appear that 
there is no good cause for a reversal of the judgment, nor 
just ground of complaint on the part of the appellant. 

The provision of the statute directing an assessment of 
the value of each article, was not designed to favor the 
unsuccessful party in detinue. The unsuccessful party is 
in law a wrong-doer. He withholds property which right- 
fully belongs to another. If this clause was at all intended 
to operate in behalf of the unsuccessful party, its sole 
design could only have been to protect him from the hard 
remedies of distringas and attachment in cases where it 
would be out of his power to restore the property. 

In a case reported in Viner’s Abridgment, p. 40, tit. De- 
tinue, sec, 13, it was agreed that the plaintiff, upon offer 
of the defendant of part of the stuff, is not bound to receive 
it, but may refuse it, if he does not offer all, and then he 
shall have all the damages; but if he has received any part 
of the stuff, he has foreclosed himself of ail the damages; 
and, therefore, because the jury gave entire damages, it was 
held that the plaintiff was entitled to judgment. 

But it may be regarded as settled by the decisions of this 
court, that the purpose of the statute was to protect the 
unsuccessful party from the operation of distringas or 
attachment.— Bell v. Pharr et al. 7 A. K. 872; Miller v. 
Jones’ Adm’r, 29 Ala. 186. 

If such was the purpose of the statute, then in the present 
position of this case, there should be no reversal, because 
the successful party is now here asking for affirmance. 
This is an election on the part of the appellee to take the 
value of the property and to let the property itself go. 
Affirmance here would preclude distringas or attachment. 
29 Ala. 186. 

Surely there should be no reversal, for the purpose only 
of enabling the wrong-doer to deliver all of the property, or 
to detain a part and deliver a part, at her option. 

But to avoid all difficulty in this respect, the appellee 
now waives any right which she may now have, or might 
hereafter have to distringas or attachment for any part or 
article of the property sued for. 














JUNE TERM, 1871. 701 








Eslava Vv. Dillihunt. 





This being done, what good could possibly arise from a 
reversal of thecase? If the appellant wants to have a val- 
uation of each article, so that she may retain some and 
return others, that is a privilege which she is not in a posi- 
tion to claim as a matter of right. If she wants a valuation 
that she may be protected from the operation of distringas 
or attachment, then her fears are unfounded, since the 
action of the appellee in this court precludes her from a 
resort to either of those writs. 

If the appellant objects that the judgment should not 
have been rendered upon the verdict, the objection comes 
too late. A motion in arrest of judgment should have been 
first made in the court below. There was a motion in the 
court below; but it was not for the arrest of judgment, but 


for a new trial. 


PECK, C. J.—The action in this case was for the 
recovery of personal property in specie, under chapter 5, 
Revised Code, p. 520. 

The appellant, the plaintiff in the court below, gave the 
bond named in § 2593 of said Code, and the sheriff was re- 
quired to take the property into his possession, unless the 
defendant should give bond, payable to the plaintiff, with 
sufficient surety, in double the amount of the value of the 
property, with condition that if he was cast in the suit he 
would, within thirty days thereafter, deliver the property 
to the plaintiff and pay all costs and damages which might 
accrue from the detention thereof. 

The defendant having neglected, for five days, to give 
such bond, the property was delivered to the plaintiff, on 
his giving the bond mentioned in § 2595 of said Code, 
payable to the defendant, with condition to deliver the 
property to the defendant, within thirty days, in case he 
should fail in the suit, &e. 

The property sued for consisted of some ninety-two ar- 
ticles of household furniture, valued at $330, a very large 
majority of said articles being of inconsiderable value. 

Section 2595 of said Code is in the following words, to- 
wit: “Upon the trial of any cause for the recovery of 
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property in specie, the jury must, if they find for the plain- 
tiff, if practicable, assess the value of each article of the 
property separately, and also assess damages for its deten- 
tion ; if they find for the defendant, they must, in like 
manner, assess its value ; and, if in the possession of the 
plaintiff, assess the damages for its detention. Judgment 
for either party must be for the property sued for, or its 
alternate value, with damages for its detention to the time 
of trial.” 

On the trial the jury found for the defendant, and 
assessed the value of said articles in gross, at $330.45. 

Neither the plaintiff or defendant objected to said ver- 
dict, nor when the said verdict was returned did either 
party make any motion to have the jury instructed or re- 
quired to find the value of said articles separately, and 
judgment, without objection, was rendered for the defend- 
ant, that he recover said articles or their alternate value, &c. 

The plaintiff has appealed to this court, and seeks to 
reverse said judgment, because the value of said articles 
was not separately assessed by the jury. 

We think the judgment should be affirmed, for two rea- 
Sons : 

1st. Neither party having taken any exception to said 
verdict when rendered, but quietly acquiescing in the same, 
should be held to have waived, as they might lawfully do, 
the right to have the separate value of each article assessed 
by the jury. 

Requiring the separate value of each article to be 
assessed in such cases, is intended mainly for the bevefit of 
the losing party, and if he does not object to an assess- 
ment of the value of the articles in gross, he should be held 
to acquiesce in such assessment, and not be permitted to 
complain for the first time in this court. 

2d. Where it does not appear to the contrary, it should 
be presumed, in favor of the proceedings in the court be- 
low, that no evidence of the separate value of the articles 
was made on the trial, and, consequently, it was impracti- 
cable for the jury to find a separate value for each article, 
and, therefore, correctly assessed a gross value, as they 
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i might lawfully do; for the statute says the jury must, if 
° practicable, assess the value of each article separately. If 
4 a separate value was not proved, then it was uot practica- 
6 ble for the jury to assess a separate value, and a general 
P verdict was sufficient. 

t For these reasons, we affirm the judgment of the court 
, below, at appellant’s cost. 


FLANAGAN vs. THE STATE. 


[INDICTMENT FOR MURDER. } 


ee 


. Service of copy of indictment and list of jurors ; when omission of record 
to show, is reversivle error.—The omission of the record to show service 
of a copy of the indictment and a list of the jurors summoned for his 
trial, upon the defendant, as required by law, when he is in actual con- 
finement, is a reversible error. 

. Indictment for murder, trial of ; what evidence admissible on.—Any fact 
which tends to show the real motive of the accused in killing the de- 
ceased is relevant evidence, whether offered in prosecution or defense. 

3. Charge to juty ; what erroneous.—Charges which present the erroneous 
and unreasonable belief of the accused, respecting certain alieged pro- 
vocation of the deceased, and the accused’s transport of rage in conse- 
quence, as reasons why he should be acquitted, without any defense or 
evidence of insanity, are properly refused. 

. Provocation to reduce voluntary homicide to manslaughter ; what should 
be nature of. —The provocation which should have the effect to reduce 
voluntary homicide to the grade of manslaughter must be so apparent 
as to justify the assumption of its reality. It must also be sudden and 
sufficiently great, and calculated to exasperate, both in its character 
and in respect to the person against whom it is directed. 

Malice ; province of jury to ascertain existence and degree of.—Malice 
being the test and guage of the character of voluntary homicide, it is 
the province of the jury to ascertain its existence and degree. 


i) 


t 
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AppraL from the City Court of Mobile. 
Tried before Hon. C. F. Mouuron. 
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The facts are sufficiently stated in the opinion. 


ALEXANDER McKinstry, for appellant. 
Joun W. A. Sanrorp, Attorney General, contra. 


B. F. SAFFOLD, J.—The appeal is taken from a convie- 
tion of murder in the second degree. No service of a copy 
of the indictment, and a list of jurors summoned for his 
trial, is apparent on the record, he being in actual confine- 
ment. This omission is a reversible error.—Jtobertson v, 
The State, 43 Ala. 325. 

Other questions of importance are presented, which re- 
quire decision. A homicide perpetrated by poison, lying 
in wait, or any other kind of willful, deliberate, malicious 
and premeditated killing, is murder in the first degree.--Rev. 
Code, 3653. Every other homicide where the person slain 
was the primary and direct object of the offense, committed 
under such circumstances as would have constituted mur- 
der at common law, is murder in the second degree.—Jb. 

The evidence establishes, that Flanagan, the accused, be- 
tween half-past seven and nine o'clock in the evening, 
came up to a grocery house or store, where several persons 
were assembled, wearing a slouched hat and overcoat, so 
as to conceal his features. He asked if any one had 
passed. In a few minutes it was said that some one was 
approaching on horseback. The accused arose from his 
seat and walked into the middle of the road. As the horse- 
man came up, he peered into his face, evidently to see who 
he was, and then commenced firing on him with a pistol. 
Four shots were fired, and the rider, who was John Edwin 
Banta, was killed. Flanagan was immediately arrested by 
policemen who were present at the grocery store, and one 
of them, recognizing him, said: “Is that you, Jim? I 
wish I had known you sooner.” To which the prisoner 
replied : ‘‘ Yes, if you had, I wouldn’t have done what I 
wanted to do.” The hat of the deceased was picked up, 

and at his request, was shown to him. He examined it 
and said: “It’s right; I have got him.” The body of the 
deceased had been borne some distance away by his horse, 
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This brief story, with some other declarations of the pris- 
oner, indicative of a determined purpose to kill the de- 
ceased, was all the evidence submitted to the jury. 

The first inquiry, on hearing of such a deed of violence, 
would naturally be, what was the motive of the perpetrator? 
There was a motive, and it was offered as evidence in 
behalf of the accused, but was excluded by the court. This 
isthe chief error assigned on the merits of the case. 

The accused was manifestly lying in wait, or watching 
for an opportunity to make an attack, with the intention 
of killing the deceased. ‘This the statute designates as a 
willful, deliberate, malicious and premeditated killing, and 
declares it to be murder in the first degree, punishable 
by death or imprisonment in the penitentiary for life. The 
only escape from this fate was in the inducement to the 
killing, and when that was made known to the court, it 
was excluded from the jury, and perhaps correctly, if we 
abide by the weight of judicial precedents. He had not 
struck in defense of himself, or of those relatives whom 
the law recognizes his right to protect. In fact, the de- 
ceased had not done anything which the law of Alabama 
regards as a crime, whether a felony or misdeanor. - He 
had only defiled the young sister of the defendant, under 
the promise and pretense of marriage, and had written to 
her that he would not marry any woman whom he had se- 
duced. This was communicated to the brother only a few 
hours or less before the killing. He had been summoned 
from Selma to attend his sister’s wedding, and it was this 
that he witnessed instead of her marriage. 

Section 3598 of the Revised Code forbids a man and a 
woman to live together in adultery and fornication, under 
pain of a fine, not less than one hundred dollars, and im- 
prisonment not exceeding six months. This young girl 
must become her betrayer’s leman and share his punish- 
ment with him, or else he has committed no offense. Her 
father may sue him for the loss of her services and recover 
a trifle, but if he has no property, the suit will be vain, 
Under such protection of law, the wonder is not that 
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woman’s chastity is esteemed of more value than her se- 
ducer’s life. 

The court charged the jury that they must either find the 
defendant guilty of murder in the first degree or acquit 
him entirely. This they would not do, but after nearly or 
quite twenty-four hours deliberation, on their request, they 
were further instructed that they might find him guilty of 
murder in the second degree. The court refused to instruct 
them, on the request of the defendant’s counsel, in refer- 
ence to the lower grades of homicide. 

Manslaughter is not defined by our statutes, but is taken 
with its common law definition. This is the unlawful kill- 
ing of another without malice, either expressed or implied ; 
which may be either voluntarily, upon a sudden heat, or 
involuntarily, but in the commission of some unlawful act. 
Black. Com. p. 191. Our statute divides this into two de- 
grees, the first punishable by imprisonment for not less 
than one year nor more than ten years, the second, by im- 
prisonment for not more than one year, to which may be 
added a fine not exceeding five hundred dollars.—Revised 
Code, § 3660. 

As the malice, or evil design, with which the killing is 
perpetrated is the distinguishing criterion, and as this must 
be determined by the circumstances of each case, it has 
been left to judicial decisions to draw the line of separa- 
tion. In some instances where precedents have been more 
closely followed by the courts than suited the public senti- 
ment, the legislature has intervened to declare the law in 
specified cases. For example, in cases of prosecution for 
assault and battery, or affray, opprobrious words, or abu- 
sive language, used by the person assaulted or beaten, at 
or near the time of the assault or affray, may be given in 
evidence in extenuation or even justification, as the jury 
may determine.—Rev, Code, § 4198. But the words or 
language which may justify a serious breach of the peace 
do not subject the party using them to a prosecution, un- 
less they are also slanderous. 

The killing of another on the moment for offenses to 
the person of the slayer, has been regarded by all judi- 
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cial authority as extenuating the homicide to the grade 
of manslaughter, out of regard to human frailty. Pull- 
ing one’s nose is an offense adjudged to have that ef- 
fect. There are, however, some outrages more exasperating 
than this, towards which the law is not so lenient, and for 
which it provides no adequate redress. The resenting 
these, as Blackstone says of duelling, no penalties of the 
law will ever be effectual to suppress till a method be found 
of compelling the original transgressor to make some other 
satisfaction to the affronted party which the world shall es- 
teem adequate, and reputable to be resorted to. 

In Noles v. The State, 26 Ala. 31, it was held that any 
fact which tends to prove the real motive of the accused 
in killing the deceased, is relevant evidence. When the 
perpetrator is unknown and must be discovered by circum- 
stantial evidence alone, such facts would be seized on with 
avidity in aid of the prosecution. Why not in defense to 
it? The motive or inducement to an act must be either 
an extenuation or aggravation of it. The evidence offered 
in behalf of the defendant to show the reason of his con- 
duct, ought to have been admitted. 

Ali of the charges asked by the defendant were properly 
refused as involving the sameerror. Without any defense 
of insanity, or evidence tending to prove it, they present 
the erroneous and unreasonable belief of the accused, and 
his transport of rage on account of his own error, in that 
recpect, as sufficient reasons for his acquittal. The law 
does not accord impunity to unbridled passions, nor suffer 
an individual to dispose of the life of his fellow being on 
his own judgment and belief. It cannot consent that the 
voluntary killing of another by a person of sound memory 
and discretion shall be excusable, except in cases of real 
defense of life, or against great bodily harm. When 
the danger apprehended is not real, its appearance must 
be reasonable and imminent. So in reference to the pro- 
vocation which should have the effect of reducing the kill- 
ing to the grade of manslaughter. It should be real, or 
so apparent as to justify the assumption of its reality. It 
also should be sudden and sufficiently great. It should be 
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calculated to exasperate both in its character, and in re- 
spect to the person against whom it is directed. 

Malice being the test and guage of the character of the 
voluntary homicide, it will always be within the province 
of the jury to ascertain its existence and degree. In 
arriving at a conclusion they should be governed by an en- 
lightened sense of justice, and their practical experience 
of the springs of human action. 

The judgment is reversed and the cause remanded. 





WRIGHT, Anpw’r, vs. SWANSON. 


[CONTEST OF ANSWER OF GARNISHEE. | 


1. Garnishee, answer of ; what plaintiff may require when unsatisfactory. 
When the answer of a garnishee is not satisfactory to the plaintiff, he 
is entitled to examine him orally in the presence of the court, or he 
may make affidavit that he believes the answer to be untrue, and have 
an issue made up for trial. 

2. Same; when garnishee can not object to irregular mode of contest.—If 
the plaintiff obtain leave of the court to file interrogatories, and the 
cause is continued under agreement to give time to the garnishee to 
answer, he can not at the next term object to the manner of his exam- 
ination. , 

3. Same.—-In such a case, if the answer to the interrogatories is insuffi- 
cient, the plaintiff ought to be allowed an oral examination. 


AppEAL from the Cireuit Court of Macon. 
Tried before Hon. LirrLeEBeRRY STRANGE. 


CockE, who died during the pendency of the appeal, 
which was revived in the name of his administrator, com- 
menced suit by attachment against one Griggs, and had 
Swanson, the appellee, summoned to appear at the fall 
term, 1868, of the circuit court, to answer as garnishee, 
&c.; at that term the garnishee did not appear, and the 
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case was continued. At the next term the garnishee ap- 
peared and filed an answer, and the plaintiff, by leave of 
court, filed written interrogatories to the garnishee, with- 
out objection. The garnishee not being able to answer 
these interrogatories during the term, it was agreed be- 
tween the parties that the garnishee should have until the 
next term to file his answer. At the next term the gar- 
nishee filed his answer to the interrogatories, and seven 
days thereafter plaintiff filed written exceptions to the an- 
swer, and thereupon the garnishee moved the court to set 
aside and annul the order giving leave to file written inter- 
rogatories to him, and to discharge him upon his first an- 
swer, no affidavit having been filed at that term to contest 
his answer. The court granted this motion, and discharged 
the garnishee, and appellant excepted to this ruling, and 
moved for leave then to examine the garnishee orally. 
But the court overruled this motion, and appellant ex- 
cepted. 

The rulings of the court to which exceptions were re- 
served are now assigned as error, 











Warts & Troy, and McIver, for appellant—The fact 
that the plaintiff may have the garnishee examined orally 
in the presence of the court, necessarily implies that the 
interrogatories in writing may be filed by the plaintiff. 
The presumption is, that the examination of the garnishee 
is in writing, and the privilege is given by this section of 
the Code to have the examiuation oral, in the presence of 
the court, if the plaintiff desires it—See Haston v. Lowery, 
29 Ala. 454. 

But if it was irregular for the court to allow written in- 
terrogatories to be filed, the garnishee has waived any 
such irregularity by answering the written interrogatories 
so filed, without objection. He waived the irregularity, 
unless he objected at the time the order was made allowing 
them, and at the filing thereof. The answer without ob- 
jection is an admission of the right of the court to permit 
them to be filed, and waives, necessarily, any objection te 
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filing them.—3 Ala. 43; 9 Ala. 400; 26 Ala. 582; 38 Ala, 
512; 16 Ala. 325; 36 Ala. 570; 26 Ala. 670. 

So long as the garnishee continued before the court, and 
was undischarged on his answer, he was under the control 
of the court, and could be compelled to answer orally, if 

_ the plaintiff chose to have him examined orally, He was 
not only legally present in court, but was actually present, 
when plaintiff made a motion to have him answer orally, 

The section of the Code giving this right to the plaintiff 
is not confined to the term at which an answer is filed, but 
continues so long as the garnishee continues before the 
court to receive its judgment. 





Davip CLopton, contra.—Where a special authority, iv 
derogation of the common law, is conferred by statute on 
a court of general jurisdiction, it becomes, guoad hoc, an 
inferior or limited court. A compliance with the requisi- 
tions of the statute is necessary to its jurisdiction, and 
must appear on the face of its proceedings.— Gunn v. 
Howell, 27 Ala. 663. In this case, it is also held that pro- 
cess of garnishment is such special authority.—Stevenson 
v. O'Hara, 27 Ala. 362; Matthews, Finley & Co. v. Sands 
& Co., 29 Ala. 136. 

These cases settle, that processes by attachment and 
garnishment were unknown to the common law, are special 
statutory remedies, and can only be issued by the persons, 
in the manuer, and under the circumstances prescribed by 
statute. 

As in processes by attachment and garnishment the cir- 
cuit court is an inferior or limited court, it can exercise 
only such powers and adopt such proceedings as are au- 
thorized by statute.— Vartin’s Heirs v. Martin, 22 Ala. 86 ; 
Thrasher et al. v. Pinckard’s Heirs, 23 Ala. 616. 

Before the adoption of the Code of 1853, a plaintiff was 
authorized to file interrogatories to a garnishee, and the 
court was not authorized to receive an oral answer except 
on consent of all the parties concerned. —Clay’s Dig. p. 63, 
§ 44. 

By the Code of 1853, section 2450, and which is the 
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same in the Revised Code as section 2968, a change was 
made ; authority to file interrogatories was omitted, and it 
was provided that the garnishee “ may, if required by the 
plaintiff, be examined orally in the presence of the court.” 

By this change of the statute, the legislature could have 
intended nothing else but to take away from the court the 
authority to allow interrogatories to be filed, and to sub- 
stitute in lieu thereof an oral examination. 

Since the adoption of the Code of 1853, and under the 
Revised Code, a garnishee can be required to answer in 
two ways, viz.: one by a written answer according to the 
terms of the citation, and the other, orally, in the presence 
of the court ; and any order of the court requiring an an- 
swer in any other mode is beyond the jurisdiction of the 
court, and void. 

The power to file interrogatories in writing cannot be im- 
plied from the power to require an oral examination. A 
power ought to be clearly inferred, and not deduced from 
vague surmises as to the intention of the legislature.—Ste- 
venson v. O’ Hara, 27 Ala. 262. It would be violent infer- 
ence, when the legislature repealed the law authorizing in- 
terrogatories, or to say that an oral examination in the 
presence of the court may be upon written questions, or 
be answered out of court. 

The garnishee is not estopped from denying the validity 
of the order by any of the subsequent proceedings. 

At the December term, 1868, the garnishee answered ac- 
cording to the terms of the citation. The plaintiff then 
did not propose to contest the answer, or require time, or 
require an oral examination in the presence of the court, 
and no order whatever, except the entry on the judge’s 
docket, of leave to file interrogatories. At the next term of 
the court, the garnishee filed answers to the interrogato- 
ries, and when the case was called, moved the court to va- 
cate and set aside the order of leave to file interrogatories. 

Consent cannot give jurisdiction of the subject-matter, 
which, in this case, was the filing of interrogatories to a 
garnishee, or in a matter which the law excludes.— Winn v. 
Freeda, 19 Ala. 171. The law or statute providing a cer- 
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tain mode of examination excludes all others upon the 
maxim, “expressio unius, alterius exclusio.” Hence, exam- 
ination by interrogatories is a matter excluded by law, and 
can not give jurisdiction.— Burford v. Daniels, 20 Ala. 445 ; 
Harrison & Saunders v. Harrison, 20 Ala. 629 ; Jeffries v, 
Harbin, 20 Ala. 387; Fields v. Walker, 23 Ala. 155; Little 
v. Fitts, 33 Ala. 843 ; Johnston v. Mort, 30 Ala. 78. 

Filing answers to the interrogatories is quasi pleading, 
and impleading can not confer jurisdiction.—Crabtree », 
Cliett, 184; Howard v. Ingersoll, 23 Ala. 673. 

All the cases cited by the attorneys for the appellant are 
cases in which the consent gave jurisdiction of the person, 
or was a waiver of irregularities. 

The court has power to set aside a void order at any 
time, and it is its duty to do so on application being made. 
Johnson v. Johnson's adm’r, 40 Ala. 247. 

No proceedings under a void order can operate as an 
estoppel, unless in a case where appearance or consent 
gives jurisdiction of the person alone. -Estoppels must be 
mutual. 

An affidavit for a contest must be made at the term of 
the court during which the answer is filed or further time 
obtained._Rev. Code, § 2974; Graves v. Cooper, 8 Ala. 
8il. 

If the plaintiff desires an oral examination, he must do 
so at least by the time the garnishee answers. Again, an 
oral examination is in the discretion of the court; the 
word used in the statute is “ may,” and its refusal is not 
revisable. . 

It does not appear that the garnishee was present when 
the order to file interrogatories was made ; it was ex parte, 
and if he had been present, it was not necessary to object 
to a void order. 


B. F. SAFFOLD, J.—The answer of the garnishee, 
Swanson, not being satisfactory to the plaintiff,the court, 
by order, suffered him to file written interrogatories to the 
garnishee. The matter was then continued, by agreement 
of the parties, without objection. At the next term, the 
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garnishee filed an answer to the interrogatories, but moved 
the court to set aside the order allowing them. He had 
not before objected to them, but, on his request, had ob- 
tained time to answer. His motion was granted, and he 
was discharged on his former answer. The plaintiff ob- 
jected to the discharge, and insisted on examining him 
orally. This the court refused to permit. The plaintiff 
had pot previously proposed an oral examination, nor had 
he offered to contest the answer otherwise than by obtain- 
ing leave to file the interrogatories. The appeal is from 
the judgment discharging the garnishee, and the above 
stated rulings. 

The manner of contest pursued by the plaintiff was ae- 
cording to the practice under Clay’s Dig., p. 63, § 44. The 
Revised Code ($ 2968-2540) prescribes a different mode. 
If the plaintiff is dissatisfied with the written answer, he is 
entitled to examine the garnishee orally. Or he may make 
oath that he believes the answer untrue, and have an issue 
made up under the direction of the court, to be tried by a 
jury, if desired by either party.—lNev. Code, § 2974. This 
latter proceeding is required to be commenced at the term 
the answer is filed. 

The oral examination is not limited by the statute to the 
term when the auswer is filed, though it would seem that 
unless some motion for that purpose was made during the 
term, it ought to be regarded as a waiver of the right. It 
was, however, entirely competent for the parties to agree 
that the examination should be upon the interregatories, 
and that it should be continued to the next term. Was 
not this virtually done in this case? The plaintiff pro- 
posed to examine the garnishee in writing, and the latter 
agreed with him to postpone the matter until the next 
court, in order that he might answer in the same manner. 
It was the right of either party to have the examination 
reduced to writing by exception, for the purpose of appeal. 
Kastern v. Lowery, 29 Ala. 464. 

We regard the second answer of the garnishee as made 
under agreement. If the court should consider it not suf- 

40 





714 FORTY-SIXTH ALABAMA. 





Cockran v. The State. 





—e _ - ae 





ficiently responsive to the interrogatories, the plaintiff 
ought to be allowed to examine him orally. 
The judgment is reversed and the cause remanded. 


COCKRAN vs. THE SIATE. 
[INDICTMENT FOR ENTICING APPRENTICE. ] 


1. Transcript, authentication of ; when sufficient. —A transcript of the judi- 
cial proceedings of a court of record in this State is sufficiently authen- 
ticated to be admissible in evidence in any other court of the State 
when certified by the proper officer under the seal of the court. 

Minor, order of probate court apprenticing; when valid.—An order of 
the probate court apprenticing a minor on the apphication of his 
mother, because she is unable to support him, is not void on the ground 
that the application was made by the mother, it not appearing that he 
had any father ; nor because no notice was given to the minor and no 


bo 


guardian ad litem appointed to represent him, 

3. Apprenticeship ; what act does not avoid.--The mere abandonment of 
service by the apprentice does not avoid the apprenticeship ; nor can 
the master release himself from his obligation without leave of the 


eourt. 


APPEAL from Circuit Court of Pike. 
Tried before Hon, J. McCaLes WILEY. 


THE appellant was indicted and convicted under seetion 
3690 of the Revised Code for enticing away a minor. It 
appears that in 1865 Wade Hampton Turner, a minor, 
eleven years of age, was, upon the application of his mother, 
apprenticed by the probate court to A. J. Lane. The proof 
offered of this, was an exemplified copy of the proceedings 
from the records of that court, under its seal. The appel- 
lant objected to the admission of this record, upon grounds 
fully stated in the opinion, but his objection was overruled. 
The apprentice remained with Lane, with slight intervals 
of time, from the time he was apprenticed until a night in 
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the spring of }871, when he left Lane’s home without his 
knowledge. The next morning the apprentice was found 
upon appellant’s premises, who was then notified that he 
had hired an apprentice, and was requested to return the 
apprentice to Lane; this he refused, saying he had hired 
the boy from his mother, as he had a right to do. 

There was evidence that in 1869 Lane had returned the 
apprentice to his mother, refusing to keep him longer ; but 
Lane afterwards received the apprentice again, and had 
him in his employment when the apprentice left to go to 
appellant. 

The court refused, at the repuest of the defendant, to 
charge the jury, that if Lane had ever discharged the mi- 
nor from his employment, legally or illegally, they could 
not convict defendant if they believed that he hired the 
apprentice afterwards. 

This charge the court refused, and defendant excepted. 


B. F. SAFFOLD, J.—The appellant was convicted on 
an indictment for enticing away an apprentice, under sec- 
tion 3690 of the Revised Code. 

At the trial, he objected to the introduction of evidence 
of a writing certified by the probate judge of Barbour 
county, to be a correct copy from the records in that office, 
to which transcript and certificate was affixed the seal of 
the probate court of Barbour county, with a one dollar 
State stamp attached, and cancelled by the probate judge 
of said court. This transcript recited a petition by Jane 
Turner, a freed woman, residing in Barbour county, Ala- 
bama, to have apprenticed her’five children, from eleven 
years to six months old, including Wade Hampton Turner, 
the one alleged to have been enticed away, on the ground 
that she was unable to support them. ‘This petition was 
subscribed by Jane Turner, with her mark, and by Shorter 
aud Seals as her attorneys. It was sworn to before the 
probate judge. The transcript also contained the order of 
the court that letters of apprenticeship issue to Alexander 
Lane. 

The grounds of the objection to this writing as evidence 
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are—Ist. That the alleged transcript is not properly authen- 
ticated. 2d. It is void as an order or judgment of the 
probate court, because rendered on the application of the 
mother of the children only, and without notice to the 
children, or representation of them by a guardian or other 
persoiu. 

The usual manner of proving a record in this State is 
by an exemplified copy under the seal of the court in which 
it is. Our courts are requived by act of Congress to re- 
ceive in evidence the records and judicial proceedings of 
the other States of the Union when so authenticated, the 
attestation being certified by the proper magistrate to be 
in due form. The seals of courts instituted for the public 
administration of justice prove themselves.—2 Phil. Ey, 
313-6. The indenture of apprenticeship was shown to be 
lost by its proper custodian, and there was no valid objec- 
tion to proving the fact of the apprenticeship by the certi- 
fied copy of the record of the court issuing the letters. 

Unless the proceeding in the probate court is void, the 
appellant, being a stranger, had no right to question its 
regularity.— Dupree v. Perry, 18 Ala. 54. The court of 
probate is authorized to bind out as apprentices the chil- 
dren of any person unable to provide for their support, 
until the age of twenty-one years.—Revised Code, § 1450. 
The letters of apprenticeship may be revoked at any time. 
§ 1453. Sheriffs, justices of the peace, and all other civil 
oflicers of the several counties, are enjoined to report such 
cases to the court.—§ 1454. Full proof of the suitableness 


of the master to have charge and eare of the minor is to 
be made, and a proper bond is to be taken from him for 
the performance of his duties.—§ 1455. Any parent hav- 
ing a minor child, may apprentice such child as provided 
for in the statutes respecting the care of the poor.—§ 1462. 
Provision is made for notifying the father of a minor, or 
the mother if there is no father, of the proceedings to ap- 
prentice the child.—s 1464. But there is no such requisi- 
tion of notice to the child, or even of its consent. This is 
amply provided for in the authority of the court to revoke 
the letters for good cause at any time. Besides, the assent 
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of the infant is not necessary in case of paupers.—2 Kent 
Com. p. 264. 

Though all the regulations for apprenticing a minor be 
not precisely followed, the deed is only voidable by the 
parties.—13 Johns. 245. Nor does a mere abandonment 
of service by the apprentice avoid it.—Rev. Code, 1457; 
16 East, 15, 27. 

As a master may not release himself from the obligation 
into which he has entered except on good and satisfactory 
cause shown to the ecourt.—Rev. Code, 1460. So if he has 
violated his duty in this respect, he may resume its per- 
formance again, until he is removed or discharged. We 
find no error in the record. 

The judgment is affirmed. 








FISHER vs. THE STATE. 
[INDICTMENT FOR GRAND LARCENY. ] 


1. Indictment; on what defendant can not be convicted of larceny.--On an 
indictment for breaking and entering a dwelling house with intent to 
steal, the defendant cannot be convicted of larceny. 

2. Same; what proceedings do not put defendant in jeopardy.—If on the 

trial of the defendant under such an indictment, the jury return a ver- 

dict of guilty, for grand larceny, the verdict is a nullity, and no judg- 
ment can be entered upon it, and the defendant may be indicted for 
the larceny, notwithstanding said verdict ; and a plea, in the nature of - 

a plea of autrefois convict, based on said verdict, to an indictment for 

the larceny, is bad on demurrer, The defendant was not, in legal 

contemplation, put in jeopardy by said verdict. 

Plea of not guilty; error to proceed to trial without.—After a demur- 

rer to such a plea is sustained, it is error to proceed with the trial 


without a piea of not guilty, pleaded by the defendant, or entered for 
him by the court. 


—= 


Possession of stolen property, charge to jury as to; what charge should 
be given.--If the evidence against the defendant on the trial is, that a 
watch, charged to have been stolen, was in his possession, shortly 
after the lreeny was committed, it is error on the part of the court to 














718 FORTY-SIXTH ALABAMA. 


— 


Fisher v. The State. 








refuse to charge the jury, on the defendant’s request, ‘‘that the mere 
possession of the watch is not conclusive evidence that he stole it,” for 
which the judgment will be reversed, on appeal. 


APPEAL from City Court of Mobile. 
Tried before Hon. C. F. Movtron. 


At the February term (1871) of the city court of Mobile, 
the defendant was indicted for grand larceny, and at the 
same term was tried, found guilty, and sentenced to the 
penitentiary for five years. The defendant pleaded a 
special plea to the indictment, in the nature of autrefois 
convict. This plea alleges, in substance, that at the Feb- 
ruary term (1871) of the city court of Mobile, {the same 
term at which this indictment was found, and the trial and 
conviction had thereon], the following indictment was 
found against the defendant, which was properly returned 
into court, &ec., to-wit : 

“SraTe oF ALABAMA, MopiLE Country—City Court, Feb- 
ruary Term, 1871 :—The grand jury of said county charge, 
that before the finding of this indictment, John Wilson, 
sometimes called Reynolds, sometimes called Kennedy, 
broke into and entered the dwelling house of Charles Leach, 
with intent to steal, against the peace and dignity of the 
State of Alabama. M. B. Jona, Solicitor.” 

The plea further alleges that upon this indictment de- 
fendant was put upon trial, on issue joined on plea of not 
guilty, before a jury of twelve good and lawful men, duly 
sworn and charged, &c.; that both parties examined 
witnesses, &c.; that after evidence closed, the presiding 
judge charged the said jury, among other things: “ That if 
they did not find defendant guilty of burglary, they might 
lawfully go on and ascertain from the evidence whether 
the defendant was guilty of grand larceny, and if they 
should believe from the evidence that defendant was guilty 
of grand larceny, they might lawfully render a verdict un- 
der said indictment” ; and, thereupon, under said charge, 
as the law of the case, the jury returned a verdict in the 
following words: “ We, the jury, find the defendant guilty 
of grand larceny, as charged in the indictment, and we 
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further find that defendant shall be sentenced to hard 
labor for the county”; that said verdict and sentence is 
still of foree and unreversed ; and that the offense of grand 
larceny, for which defendant was thus convicted, and that 
with which he now stands charged, are in law and fact the 
identical offense, and not another or different offense. 

The court sustained a demurrer to this plea, and, in 
doing so, “ remarked that it would decline to pass sentence 
upon the verdict of the jury, rendered on the trial for bur- 
glary, inasmuch as the verdict so rendered was a nullity.” 

The bill of exceptions then states: “ After the ruling 
of the court upon the demurrer to the plea, the cause pro- 
ceeded to trial.” 

The evidence shows that early in December, 1870, the 
house of Leach, the owner of the property stolen, was en- 
tered, and a watch worth thirty-five dollars and some 
clothes worth seventy-five dollars, belonging to him, were 
stolen. 

The evidence also tended to show that early in the same 
month, the accused, about ten o’clock at night, called one 
Meader out and offered to sell him the watch for fifteen 
dollars, but finally sold it for ten dollars. Meader sold 
the watch to one Pedal, who returned it to the owner ; and 
on the trial the watch was identified as the one sold by the 
accused, and the property of Leach. There was an at- 
tempt on the part of the State to prove a confession, but 
this need not be further noticed. No evidence was offer- 
ed on behalf of the prisoner. The bill of exceptions does 
not purport to set out all the evidence. 

After the general charge to the jury, the accused asked 
the court to charge the jury “that the mere possession of 
the watch is not conclusive evidence that the defendant 
stole it.” This charge the court refused, and defendant 
excepted. 

The errors assigned are— 

1. Sustaining the demurrer to the plea. 

2. Refusing the charge asked. 


L. H. Farrn, for appellant. 
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ATTORNEY GENERAL, cour. 


(No briefs came into Reporter’s hands.) 


PECK, C. J.—The court below committed no error in 
sustaining the demurrer to the special plea in the nature 
of a plea of aulrefois convict. The former indictment, set 
out in said plea, was for burglary merely, by breaking and 
entering the dwelling house with the intent to steal. Under 
that indictment, the defendant could be convicted of bur- 
glary only, but he could uot be acquitted of the burglary, 
and convicted of a larceny, for the plain reason that the 
indictment did not charge a larceny. 

If the indictment had been for burglary, charging a 
stealing of goods, then there might have been an acquittal 
for the burglary, and a conviction for the larceny. 

The reason for this difference in the two cases is, in the 
first ease, the indictment is for burglary, with (itent to steal, 
ouly,—no larceny is charged ; but in the second case, both 
burglary and larceny are charged. Therefore, the defend- 
ant may be acquitted of the burglary and convicted of the 
larceny. 

In such a case, if there is an acquittal of the burglary 
‘and conviction of the larceny, it is a good defense against 
a subsequent prosecution for either offense, and e converso. 

In Hale’s Pleas of the Crown, vol. 2, p. 246, it is said, 
“Tf A commit a burglary, and likewise, at the same time, 
steal goods out of the house, if he be indicted of larceny 
for the goods, and acquitted, yet he may be indicted for 
the burglary, notwithstanding the acquittal. And e con- 
verso, if indicted for the burglary, and acquitted, yet he 
may be indicted of the larceny, for they are several of- 
fenses, though committed at the same time. And burglary 
may be where there is no larceny, and larceny may be 
where there is no burglary.” 

In Russell on Crimes, vol. 1, § 39, note, speaking of 
these paragraphs in Hale, it is said, an acquittal on bur- 
glary, charging a stealing of yoods, is a good bar to an in- 
dictment for stealing the same goods, for, on the indict- 
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ment for the burglary, he might have been acquitted of 
the burglary and convicted of the larceny only. And al- 
though it is said in 2 Hale, 246, that if a man “ be indicted 
for burglary, and acquitted, yet he may be indicted for the 
larceny, for they are several offenses, though committed at 
the same time,” yet this must be intended of an indict- 
ment for burglary with intent to steal the goods, as is evident 
from the words which follow: “And burglary may be where 
there is no larceny, and larceny may be where there is no 
burglary.” 

On the trial of the former indictment, set out in the plea 
in this case, which charged a breaking and entering of the 
dwelling house, with intent to steal, merely, but not a break- 
ing and entering and a stealing of goods, the court charged 
the jury that “if they should not find said defendant guilty 
of the offense of burglary, they might lawfully go on and 
ascertain from the evidence whether he, said defendant, was 
guilty of grand larceny; and if they should believe from 
the evidence that the defendant was guilty of grand larceny, 
that they might lawfully render a verdict of grand larceny 
under said indictment.” Thereupon the jury returned a 
verdict in the following words: “‘ We, the jury, find the 
defendant guilty of grand larceny, as charged in the in- 
dictment, and we further find that the defendant shall be 
sentenced to hard labor for the county.” 

No objection was made to this verdict, by the State or 
the defendant, but it was received and recorded by the 
court, and the said plea avers that it stands unreversed, 
unrepealed, and not set aside, and not vacated. 

This verdict was a mere nullity ; it had no indictment to 
support it. The offense of grand larceny was not included 
in the indictment for breaking and entering the dwelling 
house awith the intent to steal, merely, which is the indictment 
set out in defendant’s plea, and the indictment on the trial 
of which the said verdict was rendered. 

It can hardly require an argument to prove that a verdict 
in a criminal case that has no indictment to support it, is 
a mere nullity. In such a case the defendant cannot be 
said to be put in jeopardy for the offense named in such 
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verdict, in the sense of that word as used in the books, or 
as employed in the constitution, any more than when he ig 
put upon his trial on a defective and insufficient indictment, 
In a loose and incorrect sense, a defendant may be said to 
be in jeopardy in both cases, as in that sense a party 
arrested on a criminal charge may be said to be in jeopardy 
even before indictment found. 

The verdict returned as aforesaid, on the trial of the 
former indictment, being a nullity, the defendant cannot 
plead it in bar of the trial for the larceny charged in the 
indictment in this case, although the larceny named in said 
verdict, and the larceny charged in this case, be averred to 
be the same. 

After said verdict was returned as aforesaid, the court 
no doubt discovered that the law had been misapprehend- 
ed in the charge given to the jury, and that said verdict 
was a nullity; and for that reason, and correctly, refused 
to render any judgment upon it, and as the record shows 
no judgment has, in fact, been rendered upon it, and it is 
very clear no judgment can hereafter be rendered upon it, 
consequently the defendant has not in any legal sense been 
put in jeopardy by reason of said void verdict, and so far 
as we can see he has not been and can not be injured by it. 

We therefore hold, that said special plea of autrefois con- 
vict, discloses no legal defense or bar to the present indict- 
ment for the larceny therein charged, and that the demur- 
rer to said plea was correctly sustained. 

Hale says, and cites 4 Coke’s Rep. 44-45, Vauxe’s case, 
that autrefois convict or autrefois acquit, by verdict, &c., is 
no plea in any case, unless judgment be given upon the 
conviction or acquittal.—2 Hale’s Pleas of the Crown, 248. 

But we do not rest our opinion upon this rule, but upon 
what we consider a better reason, to-wit: that the defend- 
ant was not put in jeopardy in any legal sense by said void 
verdict. 

2d. After the demurrer was sustained, the State pro- 
ceeded with the trial of the defendant, without any plea of 
not guilty, pleaded by him or entered for him by the court. 
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This was an error for which the conviction, and the judg- 
ment and sentence of the court below, must be reversed. 

There can be no trial on the merits, in a criminal case, 
until the defendant has pleaded not guilty, or this plea has 
been entered for him by the court.—1] Bish. Crim. Proceed. 
§ 468 ; Sartorious v. The State, 24 Miss. 602, and Slocovitch v. 
The State, present term. 

3d. The charge asked by the counscl of the accused, 
“that the mere possession of the watch is not conclusive 
evidence that he stole it,” we think was improperly refused. 
Fossession by the accused, in a prosecution for larceny, of 
the articles stolen, soon after the larceny was committed, 
raises a reasonable presumption of guilt.— The State v. Olis 
S. Merrick, 1 Lead. Crim. Cases, 360. In this case the 
court say, “evidence of this nature is by no means conclu- 
sive, and it is stronger or weaker as the possession is more 
or less recent.” 

As this charge stated the law correctly, on the evidence 
in this case, the defendant had a right to have the jury so 
charged. 

The judgment and sentence of the court below are re- 
versed, and the cause is remanded for further proceedings, 
and the defendant will remain in custody until discharged 
by due course of law. 
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ACCOUNTS. 
1. Between merchants.-An account between merchants is closed at 


the date of the last item, and the balance will draw interest from 


that date.— Prestridge v. Patrick Irwin § Co.... 2.0... eee mieraiwles 


ACTION. 


1. 


~] 


oo 


= 


on 


. Same. 


Against couniy, under act of 1868 “to suppress murder,” §c.--The 
penalty given against a county by the act entitled ‘‘ an act to sup- 
press murder, lynching, assaults, and assaults and batteries,” ap- 
proved December 28, 1868, is not a claim required to be presented 
to the court of county commissioners before suit brought, but 
must be recovered by an action in the circuit court of the proper 
county, by summons and complaint against the county.—Dale 
Te OTT APIO 5a Gots 101.0 wv, 516 010; arene Oh atn:'s 'pqrulje8 eile eal sleia’e wlemias mae 
The act having provided a special way by which such pen- 
alty is to be recovered and collected, that way, and no other, must 
be pursued for that purpose:——S. Coss. ck 3. ew en bieweccawe caps 
Same; “outlaw” defined.—The word “ outlaw,” as employed in 
the first section of said act, is not to be understood in the sense of 
that term as used in the Enelish statutes and common law, but is 
to be nnderstood as referring to the character of person or persons 


named in the act entitled ‘tan act for the suppression of secret 


organizations of men disguising themselves for the purpose of 


committing erimes and outrages,” approved December 26, 1868, 
and whe by said act, while under cover of such disguise, and while 
in the act of committing, or threatening, or attempting to commit, 
the offenses therein named, are put out of the protection of the 
law, and may lawfully be shot or killed by any person.—¥, C..... 
Same; the words ‘*in disguise,” §c., construed.—A person “in am- 
bush, or concealed in the bushes,” is not a person in disguise, 
within the purview and meaning of the act first above named, and 
the assassination or murder of a party by a person so ambushed or 
concealed, does not inflict upon the county the penalty given by 
the first section of said act, unless said party is so assassinated or 
murdered “ for past or present party affiliation or political opinion.’ 
Boe Moe rigs coraram nicante es Gs Aa paKsty =Rpia Gale said che lersere arate ii stata esl abu total ot ore sesee 


How county may be sued —A county is a body corporate in this 


’? 


State, and it may be sued in the same manner that a natural per- 
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118 
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ACTION—Conrt1nvep. 
son may be sued, by one who has claims against it, if no other 
provision is made for their payment ; and in such a suit, judgment 
by default may be taken against the county, if the suit is not de- 
fended.— Randolph County v. Hutchins.......... PRE LSO  e 

6. Foreign corporation ; when may be sued by summons and complaint. 
A foreign corporation, doing business in this State through a man- 
aging agent or employee, may be sued by summons and complaint, 
served on such agent or employee, upon a cause of action which 
accrued in the State.—JVestern Union Telegraph Co. v. Pleasants... 

7. When action lies against municipal corporation on parol contract. 
A corporation may make a legal contract by parol, unless the 
statute of incorporation or some by-law of the corporate body for- 
bids it. The corporation of a town or city is not exempt from this 
rule. And when this is the case, an action of assumpsit lies 
against such corporation upon an express or an implied promise. 
City of Selma wv. Mutlen..... 2.022000 Oath ie eons mee 

8. When action for berrowed money lies against a corporation.—A pri- 
vate corporation, authorized to ‘* borrow money, and issue their 
bonds therefor,” may be sued on the obligation they give for the 
re-payent of borrowed money, whether it be under seal or not. 
MeCullough v. Talladega Insurance Company....... ery TOM OB 

9. When action lies for nuisance.—An action on the case lies against 
him who erects a nuisance, and also for its continuance, though he 
has leased it to another.—Grady v. Wolsner............ ioe 

10. Money paid by mistake, suit to recover; by whom may be maintained. 
A suit to recover money paid by mistake may be instituted in the 


INDEX. 





name of the party really interested.— Moody v. Robinson.......... 
11. When joint action lies on contract—A written contract for the con- 
struction of a house for a specified sum of money, signed by the par- 
ties, with an obligation beneath as surety for the faithful pertorm- 
1is 
ance of the contract by the builder, signed, ‘ Philip y O'Donnell,” 
and attested by two witnesses, whose names are nae on the 
same page, but midway between those of the principals and the 
surety, will support a suit for damages for non-performance of the 
contract against the builder and surety jointly. — McQuaid v. Powers 
and O Donnell... .c00 see: Bimisin gloss breihielels o's ais (e,a1s10/e otc pemietsrstsrs 
12. Revivor of action.—Where a plaintiff styles himself guardian of 
A.B., and declares on a note payable to him, in that character, 
but the suit is not brought for the use of the ward, the action is 
his individual suit, and the superadded words, “ guardian of A. B.,” 
will be regarded as mere descriplio persona ; and on the death of 
the plaintiff the suit should be revived in the name of his personal 
representatives.—Dradley v. Graves...... Keumyenehir es we ke ; 
13. Railroad companies ; when liable for stock killed, §c.—Railroad 
companies, in this State, are liable for damages for killing or in- 
juring stock by their locomotives and cars, if they fail to comply 
with the requirements of cantion prescribed in the Revised Code, 
when such compliance is within the power of their engineers or 
agents. — Mobile and Ohio Railroad Co. v. Malone....... paiealensies « 
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ACTION--ConTINUED. 
14. Same; what diligence must be shown to relieve from liability —But 
if these requirements can not be complied with, the company is 
bound to show that their agents or servants used all the means in 
their power, under the circumstances, known to skillful engineers, 
to prevent the injury complained of. When this is shown the 
company is not LPS CRESS. 27 0a ee eee Re ee a aigalevareserea iets 391 
15. Claim, presentation of ; what suficient.—Proof that the auditor of 
the company had frequently acted as depot agent and paid claims 
for stock killed, there being no proof that there was any depot 
agent at the place where the claim was presented, shows a suffi- 
cient compliance with the Revised Code, requiring claims for stock 
killed to be presented in writing in sixty days to the president, 
treasurer, superintendent, or some depot agent of the corporation. 
Nie ok eee eas Siarsis ain ister ere era ower aie Sreseieietea) ecwistetesstecete Ssateiendlasb elec cour 


ADVERSE POSSESSION. 


1. Of wild lands ; what constitutes.—-The mere cutting of timber on 
wild lands is not such actual possession as the law requires to con- 
stitute adverse possession, if the lands be suitable for other pur- 
poses. —Ltivers v. Thompson.........+- ieee es mieesives cerote ctor sieraietors 335 

AGENCY. 

1, Authority to sell.—Authority to an agent to sell goods does not 
authorize him to pledge them.—joss §- Co. v. Robertson, Brown & 

Ce cath x cc antral st etelsteo ia16 tole seissn aye ayes) ay alev orci snavnintseoie, Reta eerste asi eee 

2. What authorizes inference of agency —In an action for the conver- 
sion of two bales of cotton, bought by plaintiff ot a third person, 
which a short time before the sale is shown to have belonged to 
the defendant, a statement by defendant to plaintiff that ‘the 
trade was a good one,” and that “ he laid no claim to the cotton,” 
justifies the inference that defendant had either sold the cotton 
to plaintift’s vendor, or had authorized him to sell it.—Darnell v. 

REG IIR e aay SA ARN cen ore arens a's: d Fa areie wha eal gine wis ace sles eie)ees SOU ar 520 

3. Authority to hire horse; how may be proved.—To recover damages 
ayainst a corporation for the loss of a horse, caused by the care- 
lessness of its agent who hired it, express authority to the agent 
to hire the horse need not be proved; it may be implied, where 
the evidence will warrant it.—JVestern Union Telegraph Company v. 
PMA IIE LE 6. abale latches Posi eGiaec sees mdiee AES paeeee een <veseees OO 

4, Letter written “per” another ; what purports to be; what evidence 
renders admissible.—A letter, containing an acknowledgment of the 
receipt of money, subscribed with the name of a party, ‘‘ per” an- 
other, purports to be his writing by his agent ; and may be received 
as evidence to charge him, when the person so signing it testifies 
that he was the clerk of the other in a different department of his 
business, had written some letters for him, at his request and dic- 
tation, and none without it, though he does not remember any- 
thing in connecticn with the particular letter, except that it is in 
his handwriting.—J’restridge v. Patrick Irwin § Co... ........ cove Se 
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AMENDMENT 





1. Of indictment ; when not permissible —The amendment of an in- 
dictment, without the consent of the accused, and against his ob- 
jections, even in an unmaterial particular, is an unsafe practice, 
and a reversible error.—Johnson v. The State........ peoe Ser beents 

2. Same.—To permit an indictment to be amended, on motion of so- 
licitor, even in an unmaterial matter, without the consent of the 
defendant, and against his objection, is an error for which the 
judgment will be reversed.—(regory v. The State ........... ; 

3. Of judgment —In a joint action on a promissory note against ts 

parties, if the summons is executed on two of the defendants, and 

returned not found as to the third; and, in that posture of the 
case, the plaintiff continues the cause as to the defendant not 
found, and takes a judgment against the other two, (whereby the 
entire case is discontinued, ) the mistake may be corrected before the 
adjournment of the court ; but after the end of the term, and the 
final adjournment of the court, the court ceases to have any power 
to correct the error, and a motion by the plaintiff, at a subsequent 
term, to set aside the judgment and re-instate the case on the 
docket, should be denied.— Curtis r. Gaines.... 2... ..0 cee eee ee 

Of affidavit for attachment.—An aftidavit that omits to state that 

the attachment is not sued out for the purpose of vexing or harass- 

ing the deicndant, is defective in substance, and is not amendable. 

PRIDE ACRE WI) MPN ED EURON sacs! é ic wia'g:aioysbe nial dicts Sei Sle DW s 6. ovis civic’ 


— 


APPRENTICES. 





1. Order of probate court apprenticing ; ‘der of the 
probate court apprenticing a minor on the application of his mother, 
because she is unable to support him, is not void on the ground 
that the application was made by the mother, it not appearing that 
he had any father ; nor because no notice was given to the minor 
and no guardian ad litem appointed to represent him.—Cochran v. 
eo ero are ares sie ee ion Bie 6 aie sissy ieltald os SORA Aas pera 
Apprenticing; what act does not avoid. The mere abandonment of 
service by the apprentice does not avoid the apprenticeship ; nor 


. 
. 


can the master release himself from his obligation without leave of 


the court.—S. C...... Pe een ee eae ae as So eR ee ee ee 


ATTACHMENT. 

1. Against national bank.—The naticnal banks established under the 
act of the congress of the United States called the ‘currency act,” 
approved June 3, 1864, may be sued by a creditor of such bank 
in a State court by attachment. —Stat. at Large, U.S., 1862, 1864, 
p. 99.—First National Lank of Selma v. Colby.. ...--. --2+-+ +2200. 

2. Same; how such suits must be conducted.—When such suits are so 
instituted in the courts of this State, they are to be conducted and 
governed by the laws of this State, applicable to attachment suits 
against natural persons,—S. C.........222 220s ; 


3. Same; for what cause will not be dissolved, &c. Such attachment 
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ATTACHMENT--ContInvED. 
will not be dissolved, dismissed or abated, or the levy quashed, be- 
cause the bank had committed an act of insolvency before the 
institution of the suit, and its charter had afterwards been dis- 
solved and its franchises forfeited, by decree of the United States 
district court, and a receiver had been properly appointed to take 
charge of the assets of said bank, under said act of congress.—S., C. 
4, Affidavit ; sufficiency of —An affidavit that omits to state that the 
attachment is not sued out for the purpose of vexing or harassing 
the defendant, is defective in substance, and is not amendable.— 
FTG CVT E Os TST OCOCON oie. s) ois) 0 sia 1s, Se aisloien. eisis-slelniiclo b ee!siptesine era. 
5. For what cause may be abated.—An attachment sued out on an afli- 
davit defective in matter of substance, may be abated on the ples 
Gite ACLON ANNU ——- Se Co cialis eGiwaihie wiirr sins ao ewes Dishes austeaatstocers 
6. Variance ; how may be taken advantage of.—In an action com- 
menced by attachment, a variance between the cause of action 
stated in the affidavit and attachment, and the cause of action de- 
scribed in the complaint, may be pleaded in abatement.— Wright 
GU TRIOS WINCRCOOI occas cre coticcn cunlsaicees soce secnecmescaincces 
7, Attachment to enforce payment of debt against husband and wife, 
contracted under section 2376 of the Revised Code.— Whether or not 
an attachment can be issued against husband and wife to enforce 
payment of a debt contracted under section 2376 of the Revised 
Code, is an open question, which the court will decide when a 
eR CRG EN Gina Ske cciice seswecw kd - ecuienmasivn nage 
8. When does not lie on account of removal of property out of State. 
A shipment of cotton from this State by the usual route, for the 
honest purposes of trade, by a citizen of this State, who has the 
means in this State sufficient to pay all debts, will not justify the 
issuance of an attachment against his estate, on the ground that 
he “is about to remove his property out of the State, so that the 
plaintiff will probably lose his debt, or have to sue for it in another 
State.”— Stewart § Hudson v. Cole & Son......ccceccccccessvees 
9. Action on bond; what necessary to defense of.—A party sued upon 
the attachment bond, in such a case, for the wrongful or vexatious 
suing out of the attachment, must be prepared to show in his de- 
fense that one of the causes for attachment required by the Code, 
existed at the issuance of the attachment.—S. C...............--- 
10. Sale of attached property after judgment.—Lands levied upon by 
attachment, after judgment for the plaintiff, may, as well as per- 
sonal goods so levied on, be sold at the election of the plaintiff, by 
either a venditioni exponas or the ordinary writ of fieri facias.—Au- 
Re eee ee ee eee ee ere eee ee eee eee 
See, also, GARNISHMENT. 


BAIL. 


1. Undertaking of bail ; when not void —An undertaking of bail, ap- 
proved and taken by the sheriff under the order of a chancellor, is 
not void because the application for bail was not verified ; nor be- 
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BAIL—Continvep. 
cause proper notice was not given to the solicitor, and no writ of 
habeas corpus, or precept to the sheriff to produce the body of the 
prisoner, was issued, These requirements are directory, though 
they ought not to be omitted.— Merrill v. The State............. 
2. Same; plea, what subject to demurrer.—A plea against the rendi- 
tion of a judgment absolute on a forfeited undertaking of bail, that 
the accused appeared at the court, and was arrested on a eapias 
issued by the clerk after indictment found, without more, is sub- 
ee IE I io iis bs sds Ken dca se inecesewedeweceens 
3. dyreement to become bail; when void.—An agreement by which one 
party receives a sum of money to become the bail of another ae- 
eused of felony, in order that a defendant may be released from 
custody, so as to escape trial, is void, as obstructing or interfering 
with the administration of public justice. Money paid under such 
an agreement can not be recovered back.— Dunkin v. Hodge....... 
4. Judgment final on bail bond; when cannot be compromised.—A 
final judgment on an undertaking of bail can not be compromised 
with the solicitor.—S. C...............00 Bi foiaiets eats ram aad earn 
5. Same; when cannot be assuiled collaterally. —Such an undertaking 
can not be collaterally assailed as void, on the ground that the un- 
dertaking was approved by the sheriff, in a case of felony. —(PrtERs, 
Das MOABECHEMIGs ) 196 (Cs 6c aie 0 aces leo ei sieiere buat es cic Rohe geal cei xia eS 


BAILMENT. 


1. Bailee’s liability for interest.—If one person holds the money of 
another on deposit to keep until demanded, and on demanc and 
without reasonable excuse retuses to deliver such money, he be- 
comes liable for interest frou. the time of the demand.—/ngersoll 
Rime OCR orate la cisterns ch eiotavsis A /or Glens slaters s/s eitinly, siehstawin se GS iss 

2. Gratuitous bailee of bank-bills ; what acts do not make liable for de- 
preciation, §-c.—Where the gratuitous bailee of a naked deposit of 
bank-bills deposited them with a person of due credit, who made 
a general deposit of them with a bank of good credit, and when 
called on to return them delivered the proper sum in bills of the 
same bank, but not the identical ones received by him, equity will 
not hold him responsible tor the depreciation of the bills on ae- 
count of the failure of the bank which issued them.—/lenry v. 
POTN oa ss 20s Fees ee Siece tele ie sie inte ess ain lsisi<.c sr5isre feleiolpiare movi /oistdieisia's 

3. Same; degree of care required of.—Of such a bailee is required 
only that degree of care which every person of common sense, 
though very absent and inattentive, applies to his own affairs. —S. C. 

4, Cotton stored in warehouse; purchaser of, for what storage liable. 
A purchaser of cotton stored at a warehouse is personally liable for 
storage accrued during his ownership, though such ownership be 
unknown to the warechouseman, But he is not liable for storage 
charges accrued prior to that time, unless there is an agreement to 
that effect.— Lehman Brothers v. Skelton.. 0... 4+ rate SUhsisiere tee’ 

5. Railroad companies are common carriers.—A railroad company in 
this State is a common carrier, and whilst the goods are in fransilu 
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BAILMEN'T--Continvep. 
it is liable to all the responsibilities of common carriers.—-Mobile 
GR GAPATE HAUT ORE CONG: PTW. oo. icc ccc ceeceed sesbdedasiiees 
6. Same; when liability of, as common carrier, ceases.—But where the 
bill of lading shows that the goods transported were shipped to 
the owner as consignee, ‘‘care of the railroad company,” to be de- 
livered at a station on the railroad, if the goods are transported 
with the usual expedition, and the owner or his agent is not at the 
depot designated for the delivery at the time the goods arrive, 
ready to receive them, the goods may be deposited in the ware- 
house of the company, and from such deposit the liability of the 
company as common carrier ceases.—S. C............ By avireteroreaers 
7, Sume; when responsible as warehouseman for hire.—Goods so de- 
posited must be kept by the company under the responsibility of 
warelousemen for hire, whether actual s'orage be charged or not, 
and the company must act without fraud or bad faith.—S. C...... 
8. Same; when charge that carrier is liable only for loss occasioned by 
gross negligence, is correct.-—In a suit for damages for loss of the 
goods in such a case, if there are two counts in the complaint, the 
one on a contract of common carriers, and the other on a contract 
of a warehouseman without hire, a charge asked by the defendant 
under the latter count, that the company is only responsible for 
losses and injuries occasioned by gross negligence, is proper, and 
BROMO UNL VOIR is oy 535.0 wo crs) /cie deal eka shale, gis orb ale esaual pee eterenye aieioNveere 


See, also, Brun or Laprna. 


BANKRUPTCY. 

1. What liabilities are provable and discharged. —The liability of the 
surety of a guardian is a contingent liability provable under sec- 
tion 19 of the bankrupt law of 1867. It is not of a fiduciary char- 
acter, from which the discharge in bankruptcy of the surety does 


not release.—Jones §° Cullom v. Know. ..........- eae ee hectares nw 


BANKS. 


1, National banks established by ‘* currency act,” how subject to be sued. 
The national banks established under the act of the congress of 
the United States called the ‘currency act,” approved June 3, 
1864, may be sued by a creditor of such bank in a State court by 
attachment.—-Statutes at Large, U. S., 1863, 1864, p. 99.—I’irst Na- 
tional Bank of Selma v. Colby. ..---...+---- weeeiins aemmcersciemee 

2. Same; how such suits must be conducted.—When such suits are so 
instituted in the courts of this State, they are to be conducted and 
governed by the laws of this State, applicable to attachment suits 
against natural persons.—S. C..........0..0.006. sees 

3. Same; attachment against; for what cause will not be dissolved, §e. 
Such attachment will not be dissolved, dismissed or abated, or the 
levy quashed, because the bank had committed an act of insolvency 
before the institution of the suit, and its charter had afterwards 
been dissolved and its franchises forfeited, by deeree of the United 
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BANK —-ContTINvED. 
States district court, and a receiver had been properly appointed 
to take charge of the assets of said bank under saidiact of congress, 





4, Same; charge to jury.—If the proof on the trial of such a cause 
shows that the plaintiff had a proper claim against the bank for a 
certain sum of money deposited with the bank by the plaintiff, and 
the bank on the trial interposes no plea in defense of the action, 
it is not error in the court to instruct the jury, that if they believe 
the proof, they must find for the plaintiff to the amount of the 
claim he has proved, and interest.—S. C....... ccc cece eee eee 


BILL OF EXCEPTIONS. 


1. Contents and construction of.—Where all the evidence is not set out 
in the bill of exceptions, it will be presumed, in order to sustain 
the refusal to give a charge, that it was abstract and not supported 
by the evidence delivered on the trial.—IJngersoll v. Campbell..... 

2. Exception, when not noticed.—An exception which {is not intelli- 
gible on account of the blanks in it, will not be noticed on a gen- 
eral assignment of errors.— Vaughan v. Bibb. ....-..----.-------- 

3. Same; when not sustained —Exceptions not supported by facts set 
out in the record will not be sustained.—S, C.....----. .----. 2... 

4. Act of February 14, 1870 ; is constitutional and retroactive.—A bill 
of exceptions signed by agreement of the parties on the 8th of 
June, 1269, before the passage of the “act relating to bills of ex- 
ceptions,” approved February 14, 1870, is made good by that act. 
This law has a retroactive effect ; and it regulates a matter of prac- 


tice and does not impair vested rights. — Wharton v. Cunningham. . 5 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Bill of exchange; how may be drawn.—A bill of exchange may be 
drawn payable to the order of the maker and indorsed by him toa 
third person; the indorsee may sue the acceptor as if he were the 
es —— FAC Ce © RON IEP WS BSI 65 50 b o's oom ain. dios 6550.0. wis 60's alsi0's 

%. Same; to whom may be transferred.—Such a bill of exchange may 
be transferred by indorsement to an administrator or executor in 
ED atin ee eGek chase RGRR RAAV RE SHSS KOS Ke S60 nee CRS 

3. Same; indorsee may sue in his own nane.—And under our statutes 
such indorsee may sue thereon in his own name as the owner,— 
REO ASAE, SQ AGES, CORB RHO. Oh 09 5 siacne cect etseeeeswseseesso. 

4. What is a valid promissory note.--A writing in these words : ‘One 

day after date I promise to pay, or at my death, W. G. Conn or 
bearer, the sum of five hundred dollars for labor done by W. G. 
Conn for value received, this 11th day of December, 1860. W. R. 
TuoRNTON,” is a valid promissory note.—Conn v. Thornton........ 

5. Promissory note; what prima facie not dischargeable in Confederate 
currency.—A promissory note made in this State on 31st October, 
1863, for a certain number of ‘‘dollars,” and payable January Ist, 

1864, is not prima facie subject to be discharged by a payment in 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Conrtinvep. 


Confederate treasury notes. In such a note the word dollars 
means dollars in lawful money of the United States.— Wilcoxen v. 
Reynolds ..---- ---- 2022 eee e cone cone cone cere teen ee cone ee wace coos 
6. Same; when will be treated as an obligation to pay lawful dollars of 
the United States.—A promissory note given to secure the purchase- 
money for land, in these words, ‘“ Due Nevin McInnish, or bearer, 
four hundred and eighty dollars, for value received, with interest 
from date. This Jan. 28, 1865. (Signed,) M. V. B. Taunton,” 
which is sought to be defended in an answer in chancery in the na- 
ture of a cross-bill, because the same was alleged to have been made 
under an agreement to be discharged by a payment in Confederate 
treasury-notes, will be treated as an obligation to pay the sum 
mentioned therein in lawful money, if the allegations of the cross- 
bill in reference to the medium of payment of such note are denied 
by the answer to such cross-bill, and the same are not supported by 
aon —Taunton § Brooks v. McInnish.........- sip svaterciatr elevates 
. Same; action by indorsee against naar; what vated: defense.—In a 
” gait by an indorsee against the maker of a promissory note, it is a 
valid defense that it was given in consideration of the notes and 
accounts of another person, and payable when they were collected, 
which had not been done, and that the plaintiff obtained it after 
SPINE IY — Ane 0; NGG 5.25.5: 5.2 5S gas so Sisleie Hid os eye wean cies 
8. Same; fraud of maker and payee, when no defense.—The fraud of 
the maker and payee of a note in ante-dating it, for the purpose 
of practising a deceit on a third person, and making it appear an 
absolute promise to pay, when, in fact, its payment depended on 
the success of the deceit, can give no protection to the maker, nor 
aid to the endorsee atter maturity, in a suit for its collection.—s. C. 
9. Negotiable note; what required of purchaser after maturity.—It is 
better to require one who would purchase a negotiable note after 
its maturity to ascertain whether it is a subsisting demand, than 
to subject the antecedent parties to the necessity of tracing to him 
a knowledge that it was not.—S. Cc... cee cece eee Riancmarsiers 
10. Note already delivered, signing of as surety; when imposes no obli- 
gatioa on surety.—The signing of her husband’s note, previously 
made and delivered by him, by a wife, as his surety, does not im- 
pose on her any obligation which will sustain its subsequent recog- 
HIMON.— Eine NGlOn ©. TALON. 6. scc.cees caccsecsssee ewee seiswnaes 
1}. Same.—Where a widow gave her note, secured by mortgage, for 
the payment of her deceased husband’s debt, at the instance of the 
promisee, the mere fact that his notes were given up to her is not 
proof of a valid consideration. It must be shown that obtaining 
the notes, as something of value, entered into the inducement to 
Hor GPLGRINCNG NU se Sis sii ocinedine eAyaURS. aa wagewedooron 
12. Same.—In such a case, loss subsequently sustained on account of 
a failure to file the notes as claims against his insolvent estate, can 
not create a consideration, although the non-claim was in conse- 
quence of the creditor’s belief that he had otherwise secured their 
PIO 95 v5 5 o.n'sis sve wieaic naa y os Bra istvapesnain. ore telale Vi kasieieae es 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Conrinvep. 


13. Note payable to executor ; when title to vests in holder.—A promis- 
sory note payable to executors, transferred by them in payment of 
a liability of the estate of equal amount, may be sued on by the 
holder.. These facts will protect the maker against any suit insti- 
tuted by an administrator de bonis non or other representative of 
See entate,— Monte w. ClOPR oc ics ccnes cevess sscnsecconss bennen 

14. Validity of consideration of note—A promissory note by an iron 
company, for money or other thing loaned to it, to be used by the 
company in erecting iron works and making iron for the late Con- 
tederate government for military purposes in carrying on the late 
rebellion against the United States, if known to the lender at the 
time, is illegal, against public policy, and no action can be main- 
tained on it.—Oxford Tron Co. v. Spradley...... 0.60.6 ccc eee wees 

15. Plea to disability of one of joint makers, and to consideration.—In 
a suit against one of the makers of a promissory note, a plea by 
the defendant that his co-maker was, at the time of making the 
note, a married woman and principal in said note, and that he 
signed it as her surety, is subject to demurrer. So, also, is a plea 
that the consideration of the note was the hire of a slave.—Crumb- 
a ONOUN URN ha Pe onic bisn ks spew ee dSinicis wiseSoce) +705 6eie sis einai 

16. Conversion of promissory note; measure of Lemiuipee. - “— anes 
for a promissory note, the measure of damages is, prima facie, the 
value on itsface. But the insolvency of the parties liable thereon 
may be shown in mitigation of damages.--MePeters v. Phillips. 


BILL OF LADING. 


1. Negotiability of.—A bill of lading is only quasi negotiable, and is 
not subject to the rule that the owner of negotiable paper can 
not protect himself against a bona fide holder for valuable con- 
sideration, on the ground that he did not authorize it to be used 
except for some particular purpose.— Voss §° Co. v. Ltobertson, 
GMB N90 6 0:0e.c soins 54% Bue pais sa a) eRIAe ei ets sins 9 Be Ae id a atte feco.re 

2. Construction of.—A bill of lading is a contract, the loiaciane of 

which is subject to the rules of construction which govern other 

contracts.—Logan v. Mobile Trading Co.....00...00 oe. eee. oe 
Same ; recitals and stipulations in, obligation and effect of. —T ” re- 
citals and stipulations of a bill of lading were as follows: ‘* Shipped 
in good order and condition by Jewett, Hall & Co.————— —(on 
account and risk of whom it may concern) on board the good 
steamboat called the Virginia and Mobile Trade Company, 
whereof —--~- —— is master, for the present voyage, now 
lying at the port of St. Louis, Mo., and bound for Montgomery, 

Ala., the following packages or articles marked and numbered as 

below, which are to be delivered, without delay, in like good order 

and condition at the aforesaid port, (the damages of the river, fire 
and unavoidable accident only excepted,) unto Rufus L. Logan or 
their assigus, he or they paying freight for said goods at the rate of 

30 cents per 100 Ibs. to New Orleans, $1.98 per bbl, flour (through), 

and $6.35 per cask, $3.05 per tierce bacon, and 93 cents per box 


we 
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BILL OF LADING—-Continvurp. 
crackers, thence to Montgomery In witness whereof, the owner, 
master or clerk of said steamboat subscribes to four bills of lading, 
all of this tenor and date, one of which being accomplished, the 
others to stand void. Dated at St. Louis, Mo., this 2d day of Octo- 
ber, 1866.” (Here follows a description and weight ot the goods.) 
“ Privilege of re-shipping at New Orleans and Mobile,’ (sighed,) 
“Jewett, Hall & Co., Agt’s M. T. Co.” “It is understood and 
agreed that the above goods are to be sent through at above rates 
if any boats are going through to Wetumpka.” (signed, ) ‘* Jewett, 
Hall & Co,, Agt’s Mobile Trade Co.” Held, that it imposes an ob- 
ligation on the party making it to send the goods therein named 
“through to Wetumpka,” either from Mobile or Montgomery, ‘if 
any boats are going through to Wetumpka,” when the goods are 
delivered either at Mobile or Montgomery.~-S. C......... Scene oe 

4, Sane.—If such goods are so forwarded by the party making said 
bill of lading, to Wetumpka, either from Mobile or from Montgom- 
ery, the said party becomes liable for illegal injuries to the same 
whether sent by boats of the maker cof the bill of lading, or by 


those Of another owner: ——G. °C... o.c6. oes oss ccs enees wectocts ectentawts 


BLOCKADE. 

1. By government, of its own ports ; contract to violate.-—A govern- 
ment, during a rebellion against its authority, may legally blockade 
its own ports in possession of the insurrectionary authorities ; and 
a contract to violate such blockade is illegal and cannot be en- 
forced.— Ingersoll v. Campbell... ........0cccecees aia pioreiavelormiorn/ess 

2. Same; what contract growing out of, may be enforced.—But money 
earned upon such a contract and paid to the party earning it, vests 
in the person so earning it a good and Jegal title ; and if after such 
payment he deposits or leaves such money with a person to keep 
for him, he may recover it from him, although the person with 
whom the money was so left, as agent for another, made the con- 


tract to violate such blockade.—S. C........... Sictateretevatats Peasants 


CERTIORARI. 

1. To commissioners court ; when will not be granted.—A certiorari will 
not be granted at the instance of an individual tax-payer, and in 
his name, to revise the proceedings of the court of county commis- 
sloners appointing an agent ‘‘for the issuing of the rations to the 
indigent persons of the county,” and ordering his payment out of 
county treasury.—enton v. Taylor. ....... pie eGieie's ete ee 

CHANCERY, 

[. JURISDICTION, 

I, Discovery and account.—Where the funds of a partnership, dis- 

solved by the death of one of the partners, have been used by the 


survivor in the business of his partnership with another, the ad- 
ministrator of the deceased partner may recover the interest of 
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CHANCERY—Convinurp. 


non is pending. The distributees are parties in interest, unless 
the estate is declared insolvent, and may be so afterwards.—S. C.. 354 
his intestate by a bill for discovery and account against the repre- 
sentative of the survivor who has died, and his surviving partner, 
i ee ee Lee peta ks eb K eke cebe bse eur ene eeee 660 
2. Same.—In such a suit the complainant may recover against the 
said surviving partner the amount found due from him to the first 
partnership, that being the prayer of the bill, and there being an 
agreement between him and the administrator of the other partner 
that he should settle the partnership matters.--S. C.............. 660 
3. Discovery.—In order to sustain jurisdiction for relief sought, con- 
sequent upon a discovery, the bill or cross-bill must allege that the 
facts are material ; that their discovery by the defendant is indis- 
pensable, and that the plaintiff is unable to prove such facts by 
other testimony. ‘The failure to allege these facts subjects such a 
Dill to Gomurrer.— Gilles U- Parker... occ sce s ccccvescecsavesaccece 616 
4. Dower.—The chancery courts of this State have original jurisdic- 
tion to entertain suits for dower concurrent with the courts of law, 
especially where there is a purchaser under execution title in pos- 
session of the lands at the death of the husband, and there is ne- 
cessity for an account for mean profits, by way of damages, between 
the tenant of the lands and the claimant of the dower interest. 
SERINE AI IARI oso bs Wis ES 5S G NER wie a OAs abllediaw Sug tc kwoee 363 
5. Estates of decedents.—The executors of an estate were indebted to 
an attorney for services rendered during their administration, and 
he was indebted to them for money of the estate loaned to him, 
the payment of which was secured by a mortgage. On final settle- 
ment they charged the estate in their favor with the value of his 
services, but failed to execute an agreement with him to credit his 
debt with the amount allowed to them,-—-—Held, that a bill in chan- 
cery by him to enjoin a sale of the mortgaged property by the ad- 
ministrator of a distributee to whom his debt and mortgage had 
been transferred in the distribution of the e-tate, and to credit the 
amount due him for services, was without equity.—Gardner v. 
MP ree ert uy Cres pGeeeteseaa,| usu a tlidiaw ese eened cccces 191 
6. Same.—Section 2274, Revised Code, seems to authorize a review in 
the chancery court of the final settlement of a decedent's estate in 
the probate court, upon specified errors positively charged, little 
short of the right and privilege of appeal.--Meadows v. Edwards 
IIMB Ci iia ids kyo nie os wiv er aie aisles aos Sikseigs ae ste taals cs 304 
7. Billby minors to correct errors in final settlement; when not without 
equity. —When, in such settlement, a decree has been rendered in 
favor of the administrator, a bill filed by minor distributees alleg- 
ing that they were represented only by a guardian ad litem, and 
specifying errors equal in amount to the decree, is not without 
aSEEN CONN MNO Gute cists mim aw sos Ge nels aa eel .cs Fe aw Son se aisldjenieiele's 304 
8. Final settlement of administrator in chief, sufficient to support bill to 
correct errors. —The final settlement of the administrator in chief 
is sufficient to support the bill, although an administration de bonis 




















INDEX. 


737 





pe weeore 
CHANCERY—Con TINvED. 
non is pending. The distributees are parties in interest, unless 
the estate is declared insolvent, and may be so afterwards.—S. C.. 
9. Settlement of guardianship.—A bill which shows that the guardian 
accounted regularly during his life for his ward's estate, but died 
before final settlement, and that the final settlement was made by 
his representative after death, and when the decree on such settle- 
ment seems regular on its face, is demurrable for want of equity, 
unless it shows that the decree was erroneous by reason of mis- 
takes or frand. A mere allegation that there were sums of money 
in the guardian’s hands unaccounted for, without showing what 
they were, or fraud or mistake, is not enough to give equity juris- 
diction.— Bibb and Wife v. Carpenter....-... Sue aoieiae Meare .eiee e 
10. Same.—It is a sufficient ground for transferring, at the suit of 
the ward, the settlement of a guardianship account from the pro- 
bate to the chancery court, that the guardian was a certificated 
Nig hy and died leaving no estate whatever.—Jones & Cullom 
. Knor.. Gis Bin sseseousie evaiere  oieis sclera oie wile: Ba lale a nuniaeietelel te ne waves ate 
 nfete.- - Ita bill be filed relative to an infant’s estate or person, 
is chancery court acquires jurisdiction, and the infant, whether 
plaintiff or defendant, sian becomes a ward of the court. 
TAOS 0: DOK 6 ois aldi,0 eee s RES Ieee Cc Sesser ee Boone 
12, Same ; when decrees of are Bindings n saftante, —Decrees made in suits 
by infant plaintiffs, are as binding upon them as upon adults.—S. C, 
13. Same; power of to change property of.—Whether the chancery 
court has or has not jurisdiction to sell the real estate of tenants 
in common for division, lands so sold at the suit of an infant, when 
that is the only objection to the sale, may be referred to the power 
of the court to change the property for the benefit of the infant, 
when the infant seeks to recover the land from the aii by 
BOO OL CIBOUMGN nes Os 6 a6 60:4 Woe Saidemabeses pealauana ara - 
14. Partition.—In this State, is court of chancery has no Seledtas 
tion to decree the sale of the lands of a tenant in common, who is 
of full age, without his consent, for the purpose of partition, be- 
cause the same can not be equitably divided.— Oliver v. Jernigan. . 
15. Same.—If the lands of tenants in common of full age are not 
susceptible of an exact division, an allotment may be made in une- 
qual shares, with compensation for the inequality, by creating a rent 
or charge upon the land; or, if the land allotted to one exceeds in 
value that allotted to the other, the court may compel the former to 
make compensation to the latter, for equality of compensation.—J). 
16. Same; rules as to partition of lands, title of which is in dispute, to 
what applies. —The general rule, that partition will not be decreed 
in equity where the title is in dispute, applies to a legal and not an 
equitable title ; and if, on a bill of partition, the defendant wishes 
to avail himself of an equitable defense, as, for instance, a defense 
arising out of a contract for purchase, &c., he must file a cross-bill, 
or, under our system, he may set it up in his answer in the nature 
of a cross-bill, and pray such relief as he may believe he is entitled 
ge as Sia 6, Ga a WIS gu Statmie Ba 0's aie W's nisin sl 2s eliwvalélw «ih ornlejeloialeipiely ee weet 
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17, Separate estate of married woman; what will be subjected in equity 
to payment of note executed by her during coverture—Wiere a feme 
sole, in contemplation of marriage, by an ante-nuptial deed con- 
veys her property to a trustee, in trust to her sole and separate use, 
for the support and maintenance of her intended husband and her- 
self, and such children as they may have, chancery will charge it 
with the payment of a promissory note, made by her after the mar- 
riage, for her own debt ; and a bill filed for that purpose need not 
state that the debt was contracted for “ family supplies or main- 
tenance.”— Brame v. McGee..... PE Leee se NecoWesate. |. ookeunes 170 

18. Reformation of deeds; lost decds.—A court of chancery has ample 
jurisdiction to reform deeds and other written instruments, on the 
ground of mistake, even upon parol evidence, where no statutory 
provision intervenes to prevent it ; and where a conveyance of lands 
has been accidentally lost or destroyed, so that the purchaser is, 
thereby, unable to show a good title, the vendor may be required 
to make the purchaser another deed.-- Hudspeth v. Thomason...... 470 

19. Same; what no defense to.—On a bill, by a vendee, to correct a 
mistake in the description of the land bought, it is no defense that 
the vendor was paid in Confederate treasury-notes, if voluntarily 
received by him, where the vendee is chargeable with no deceit or 
fraud on his part.—S. C...... genes pepheencat Ga eees Ses Seana 479 

20. Vendor's lien; when exists ; how may be enforced. —L., the vendee, 
being indebted to H., the vendor, for the purchase-money of land, 
the indebtedness constituting a vendor’s lien thereon, L., at the 
request of H1., gave his promissory note to S., a creditor of H., 
for the amount due by H., and received a corresponding credit 
from H, for the amount of the note given §8., all the parties agree- 
ing at the time that the note thus given to §. should carry with it 
a vendor’s lien to the amount of the note,—/J/eld, that S. might 
enforce a vendor’s lien on the land by bill in equity against L., 
and that H. was a proper party defendant to the Lill.—-Latham v. 





DOR anki 2 Sauseeos seu ia. SESS Se ee ee sober piaiere aiviaia 462 
21. Purchaser ; when chargeable with notice of trust. —A purchaser of 

jand from a vendor who elaims it ag his own, but who has no legal 

title except as trustee for another, is chargeable with notice of the 

trust.— Dudley v. Witter..........--. Vek ae Sots oor aes ees 664 
22. Same.—A purchaser, charged with constructive notice only of a 

trust, should not be held a trustee in invitum, when a mere want 

of caution, as distinguished from fraudulent and willful blindness, 

is all that can be imputed to him.—S. C..............--...-.---- 664 
23. Order of court authorizing trustee to sell land; to what sale cannot 

be referred.—A sale of land as his own, by a vendor who is in pos- 

session as trustee of another, can not be referred to an order of 

court authorizing him to sell, as trustee, made several years before, 

when it was not so intended by him and the purchaser.—S. C.... 664 
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CHANCERY—Continvuep. 
II. Pxeapine anp Practice. 


24. Parties to bill for settlement of guardian’s account.—A bill filed to 
impeach a decree of the court of probate, on the final settlement of 
a guardian, or to charge the sureties of such guardian on his bond 
for funds which such guardian failed to account for on such settle- 
ment, is demurrable, for want of proper parties defendant, when 
it fails to make the administrator de bonis non of such guardian a 
party defendant, if within the jurisdiction, and the estate is not ut- 
terly worthless.— Bibb and Wife v Carpenter...... sf wistarstereveustete/at 
95. Same.—But, if the guardian was a certificated bankrupt at the 
time of his death, and left no estate whatever, and no letters of ad- 
ministration have been granted on his estate, the bill may be main- 
tained against the sureties alone.—Jones & Cullom v. Knox....... 
26. Purties to bill to reform deed and enforce vendor’s lien.—If A buy 
lands of B, and pay for them, and receive B's deed for the same, in 
which, by the inadvertence and mistake of B, the lands are misde- 
scribed, and after A’s purchase, and before the mistako is discov- 
ered, A sells the same lands to C, the brother of B, who pays half 
the purchase-money, and gives his promissory note for the remain- 
der, and takes A’s bond for titles ; if after the mistake is discovered, 
B refuses to correct the mistake. and he and C combine and con- 
federate together to prevent the correction of the mistake, and, 
also, to avoid the payment of the remainder of the purchase-money, 
on the part of C, A may join both in a bill to correct the mistake, 
and to set up and enforce his lien on the lands for the unpaid pur- 
chase-money.—Jludspeth v. Thomason... 0.0.0.0. eee eens BSCE. 
27. Amendment of bill.—The executors of an estate were indebted to 
an attorney for services rendered during their administration, and 
he was indebted to them for money of the estate loaned to him, 
the payment of which was secured by a mortgage. On final settle- 
ment they charged the estate in their favor with the value of his 
services, but failed to execute an agreement with him to credit his 
debt with the amount allowed to them,--//eld, that a bill in chan- 
cery by him to enjoin a sale of the mortgaged property by the ad- 
ministrator of a distributee to whom his debt and mortgage had 
been transferred in the distribution of the e-tate, and to credit the 
amount due him for services, was without equity ; and that an 
amendment to such a bill, setting up a claim of another person to 
the mortgaged property as a prior incumbrancer, is an inadmissi- 
ble departure from the original bill --Gardner v. Pickett..... weeiee 
28. Original and amended bill; form but one bill. In chaucery, the 
bill and amended bill make but one suit. And when the original 
bill waives the answer on oath, and the amended bill requires that 
the answer to it shall be on oath, and the only answer filed is the 
answer to the amended bill, and the cause is heard on the bill and 
answer, the answer is only to be taken as true so far as it is respon- 
sive to the amended bill.— Taunton & Brooks v. MeInnish..... 
29. Same.--In such a case, if the answer admits the material allega- 


ws 


tions of the original bill, and sets up new matter in defense to the 
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CHANCERY—Continvep. 


original bill, by way of cross-bill, which is denied by the answer to 
the cross-bill, and the cross-bill is demurred to and is without 
equity, the chancellor may decree the relief asked by original bill 
without testimony to support it, so far as it is admitted.—S. C.... 
30. Cross-bill without equity ; allegations of, effect of—An answer to 
an amended bill may be turned into a cross-bill, but if the cross- 
bill thus made is without equity, the allegations of the cross-bill 
will not be permitted to serve the purposes of an answer and cross- 
bill, so as to overturn the allegations of the original bill by the 
new matter contained in it, which is inconsistent with the allega- 
tions of the original bill and the amended bill so far as they are 
repeated in the amended bill.--S. Cs ..... .. ee # iate Mieatea ce 
31, Cross-bill ; without equity when allegations of could be made fully 
available as matters of defense by proper answer.—A cross-bill is an 
auxiliary suit dependent on the original bill, And if the matters 
of such cross-bill are set up in the answer in the nature of a cross- 
bill, and it turns out that such matters are merely a defense avail- 
able under the answer, or are sought by way of discovery, and that 
no decree need be made on the cross-bill for the defendant’s relief, 
which could not be made on the original bill without cross-bill, 
such cross-bill will be dismissed for want of equity.—S. C........ 
32. Waiver of cross-bill.—A bill to reform a deed, and to enforce a 
vendor’s lien, if the defendants make their answers a cross-bill, but 
take no steps to obtain an answer to their cross-bill, and go toa 
hearing on the original bill, answers, and cross-bill and exhibits, 
the chancellor may dismiss the cross-bill, or treat the same as 
waived on the part of the defendants, and proceed to decree the 
relief prayed in the original bill, if the admissions in the answers 
will authorize it.— Hudspeth v. Thomason. .....-......0000- cannes 
33. Lerised Code, §§ 3367-8 ; what requires as to cross-bill allowed by. 
The statute of this State, which allows an answer to a bill in chan- 
cery to be turned into a cross-bill, requires that such cross-bill 
shall be heard at the same time as the original bill, whether the 
same be heard upon demurrer or upon the merits.— Revised Code, 
$$ 3367-G.— Er parte Thornton. ........000ccccsee ccccccssaccs 
34. Mandamus lies to compel reinstatement of cross-bill dismissed before 
final determination of cause.-—And as no appeal lies from an order 
of the chancellor dismissing such cross-bill, before the final deter- 
mination of the cause, mandamus is a proper remedy to compel the 
setting aside of such an order of dismissal and the restoration of 
such cross-bill upon the docket, to abide the final de’ ermination of 
the whole cause.—S. C. ........ Skee shee SP ere 
35. Commission to tuke answer of non-resident defendant ; when invalid. 
A commission to take the answer of a non-resident defendant to a 
bill in chancery, issued by the register in blank, as to the name of 
the commissioner, is invalid ; and the request of the register to the 
person receiving it to insert his name as commissioner does not 
legalize the act.—Guice v. Parker........ Pais hig istulnloseveieorp cre sue bee 
36. Answer required and made undcr oath ; what not overcome by The 
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CHANCERY—Continvep. 
auswer of a defendant to a bill in chancery, whenjrequired on 
oath, and responsive, is not overcome by the testimony of the 
complainant as a witness.— Marshall v. Howell............... Shee 
37. Unsworn answer, denials in; when prevail.—When a cause is 
heard upon the bill and exhibit to the bill, the answer and exhibits 
to the answer of one of the defendants, and a decree pro confesso 
against the other defendant, and the complainant has waived the 
oath of the defendants to the answers, and there is no testimony 
taken by any of the parties, and the answer submitted on the hear- 
ing is a responsive denial of all the grounds of equity alleged in 
the bill, such an answer must prevail against the bill.—Latham v. 
a er RA Cee Rr tredacse te ce Rileaiee sss eGo: mons mer 

38. Unsworn answer, effect of ; what required to overturn,—An unsworn 
answer does not lose all force as evidence in a cause where it is re- 
sponsive to the bill. It only changes the rule that requires the 
testimony of two witnesses, or one witness and strong corroborat- 
ing circumstances, to overturn it. me mere preponderance of evi- 
dence is sufficient for that purpose.—S. C. Be RO ee 

39. Register, report of ; objection lo, w om m can ea be rela Sor first 
time in this court.—If the report of the register is permitted to be 
confirmed in the court below, without objection or exception, it 

an not be attacked in this court for the first time, when it is regu- 
lar on its face.— Taunton g§ Brooks v. McInnish............. sinters 

40. Waiver of objection to plaintiff's letters of administration.—That 
the plaintiff’s letters of administration were granted by a court of 
the late Confederate States, is an objection which can not be raised 
for the first time in the appellate court.—Cosiley v. Towles........ 

41. Decree pro confesso; when properly set aside.—A decree pro con- 
fesso against a defendant, rendered by one whom the register ap- 
pointed to represent him during his absence, is properly set aside 
by the chancellor.—Meudows v. Edwards §& Brassell....... eye 

42. Decree on facts of case; when only will be reversed.—A decree of 
the chancery court on the facts of a case, will not be reversed un- 
less decidedly contrary to the weight of evidence-—Marshall v. 
ROMO GURGs Reveiscntor, cals sistas vals obs pe elhie pr aienm Se win isto eaievielads evetipetexeouasuevora 

43. Same.—When the decree of the chancellor is not opposed to the 
evidence on which it is based, it will not be reversed because the 
evidence which supports it is weak and suspicious. Before sucha 
decree is disturbed, there must be a strong preponderance of the 
evidence against it.—Aennedy v. Marrast.......6 00000000 aseveietere 

44, Final decree on reversal, when will not be rendered by supreme court. 
A decree will not be rendered here, when it is possible that a differ- 
ent result, more favorable to justice, might be obtained by remand- 
ing the cause.—Latham v. Staples... 0. .ceccceveccccsccsescoss 

45. Registration of decree —Recording a decree of the chancery court 

vesting title to real property, under the statute (Clay’s Dig. p. 354, 

§ 57,) was not necessary to its validity, but was notice of its con- 

tents, as the record of a deed under the registration laws.— Dudley 

Ds ONE oe Rice eee sv alain lpeiel el elniashia bie Sinle Wie eld ouieea ere ea a oseite aralavers 
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CHARGE OF COURT. 


1. When presumed to be abstract.—Where all the evidence is not set out 
in the bill of exceptions, it will be presumed, in order to sustain 
the refusal to give a charge, that it was abstract and not supported 
by the evidence delivered on the trial.—Ingersoll v. Campbell..... 282 
2. Charge ignoring proof of venue,—Where all the evidence is set out, 
and there is no proof of venue, it is error to refuse to charge the 
jury ‘‘that even if they believe the evidence they can not find the 
defendant guilty.” Such a refusal ignores the necessity of proof 
of venue.—Clark v. The State......- a ee ee 307 
3. Charge on effect of evidence.—A charge on the effect of the evidence 
should not be given, unless at the request of one of the parties ; 
but when it is clear that no injury has resulted, the judgment will 


4. Special charge; when not error to refuse—It is not error for the 
court to refuse to give a special charge, the substance of which has 
beer plainly given in other special charges, or in the main charge, 
SONG. OOM wis bokakc ceda ce cesses «teens ceees bees wees 335 

5. Charge limiting the examination of the jury; when erroneous.—A 
charge asked, that tends to limit the examination of the jury to a 
part only of the evidence, to the exclusion of other important evi- 
dence in the case, is erroneous, and should be refused.— Darnell v. 
| ee PEER G cio Ese eur eas cou hwe os seu seme bias baler ins 520 

6. Charge too favorable to appellant.—A charge of the court which is 
more favorable to the defendant objecting to it than the testimony 
justifies, is, at most, but error without injury, and is not a ground 
1OF TEVETSAl.—Welcoren Vv. TOYROUAT. 0.2.00. reeeeesssseses 529 

7. Ambiguous charge,—When a charge is of such doubtiul meaning 
as to leave it uncertain whether it would produce a correct result 
or not, the party objecting to it must show that he would be in- 
jured by it, Any process that will reach a correct result is sufti- 


ee che, CARE pares eer er rece BOER uci Aan aise Sy caeraia ois 529 
8. Charge asked verbally ; may be modified.—A charge asked verbally 
is not required to be given in terms.— Warren v. The State.....-.. 549 


9. Abstract charge, refusal of ; not ground for reversal.—A judgment 
w:]l not be reversed for an abstract charge, though its refusal would 
have been error, had it not been abstract.—Slewart § Hudson v. 
OE Lee eet han bah Suis astisasinebenaeesearey da aewnee 646 

10. Charge to jury; what erroneous.—Charges which present the erro- 
neous and unreaonable belief of the accused, respecting certain 
alleged provocation of the deceased, and the aceused’s transport of 
rage in consequence, as reasons why he should be acquitted, with- 
out any defense or evidence of insanity, are properly refused. 
Flanagan'e. The State... ..00. secoee Peesesicees ceaseces eee e esc 703 


CODE OF ALABAMA. 


1. § 795. What orders are grantable as of course.— Boyton v. Nelson. 501 
2, § 830. Notice of special term of commissioners court.—r parte 
» 8 I 1 


Selma and Gulf Railroad Co..... RSE es elon Ue Secs eos alee ais 230 
3° §§ 907, 926. Claims against county.-— Jackson v. Dinkins......... 69 
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CODE OF lee RMI Eats, 
NGO; Dele COME Us (GURU sc.o.o eisai o siacw.o vieslaisisceieleiosinesicemios 118 
4, § 1186. Tax on insurance companies for benefit of Mobile medi- 
cal college.—Medical College v. Muldon § Sons.........ceceseeeees 603 
5. §§ 1899-1406. Railroad companies ; liability for stock killed. —Mo- 
bile and Ohio Railroad Co. v. Malone. ........cccccccsseccecesece 391 
' 6. §§ 1450-62. Apprentices.— Cochran v. The State.........0..0000% 714 
7. § 1630. Widow’s quarantine. — Pizzala v. Campbell...........006+ 35 
8. § 1538. Indorsement of written contract.—//art v. Shorter § Baker. 453 
9, § 1862. Consideration of guaranty.— McQuaid v. Powers and 0’ Don- 
eatery Coe oe diet osass Gio) ns ste autre al% 10.10 oyelers wala ine Sia @yaras ope ierota ls aye stots aletela 45 
10. §§ 2022, 2029. Removal of executor.—Crawford v. Tyson....... 299 
11. § 206i. Property exempt from administration. —Barwick ». Rack- 
1 SBE BUS UDSCCD ON 050 O10 te COCER St DOS COC COL iG EAA eon occ 402 
12. § 2196. Filing claims against insolvent estate.—Clement v. Nelson. 634 
Also, Prestridge v. Patrick Iribin € Co. ....0. cc ccccscesecess . 653 
13. § 2274. Bill in chancery to review probate decrees.— Mantiies: v, 
Edwards § Brassell...... acne Solio aia arslaie olen cies ese ee Nee 354 
14. §§ 2370-88. Separate estates of married women.—fRyan v. Bibb... 323 
RRO SHERMAN Rl CIENT OUR x fa gu 5018 105) one oi5: Sia prs Wie ora Sea tDl gl eile eisai aimee 460 
Wright and Wife v. Snedecor... 000 cccvecsccvecce ip atenaceteter te 92 
TOONG ey; SECCNEWS Os GUPROIN oii: ssicsass Gas ereeaiidde oes ectecs 269 
15, § 2523. Who is proper party plaintiff.— Hart v, Shor ter § Baker.. 453 
16. ‘5 2593-98. Actions for recovery of personal property in specie. 
UAL FID UMIREING os ais 655, 6 's010'5s s)0' g's ois sso)nsd sols < alee gor wsle sinh axclije weno 
17. § 2682. Proof of written contract sued on.—Ozford Iron Co. v. 
Spradley ..2..%. Roi reieare areca tieioiciersi slay aioteae bs ilara ire si sisaaeis weit 98 
18. § 2704, Competency of witnesses. — Waldman v. Crommelin..... 580 
19. § 2804, Security for costs by corporation.—KEx parte Locke...... 77 
20. § 2884. Exemption statute.— Webb v. Edwards............00.-.- 17 
2). § 2928. Attachments.—Stewart §° Hudson v. Cole §: Son......... 646 
22. §§ 3367-8. Cross-bill in answer.— Fx parte Thornton... ........ 384 
23. § 3486. Appeals from interlocutory decrees.— Thornton v. Kyle. . 379 
24. § 3555. Carrying concealed weapons.—Hvins v. The State....... 88 
25. § 3612. Disturbing religious worship.— Brown v. The State...... 175 
26. § 3618. Retailing spirituous liquors.—Campbell v. The State..... 116 
ey ND Oi RO UN snad hss stcdnanis's sekasaeedineenes 498 
27. § 3706. Indictment for stealing horse.— Maynard v. State..... eo 80 
28. §§ 3757-59. Fine in criminal cases.— Nelson v. The State........ 185 
29. § 4143. Amendment of indic\ment.—Gregory v. The State....... 15] 
LO ic) OVA UONE A) fa Ly EO 19 GAUEOS ao sa's:5)-0 6s en lei 6 6-dig elev ois ala SW aieene a eiat resale 212 
30. § 4171. Right to copy of indictment and list of jury.—Robinson 
Ba RE Lees Gis tien cas SeleSee eS. od oR ea ewNBoannees ania eeiatalaisien Se em |, 
Riss; PU 6. TRO BOMB. 6 ossc ccnwds cenecstena ved Be ere 703 
31. § 4244. Undertaking of bail.— Merrill v. The State.............- 82 
32. § 4343. Solicitor’s fees. — Brown v. The State.........ce.ccceeecs 148 
COMMON CARRIERS, 
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CONSTITUTIONAL LAW. 


1. Act to authorize governor to fill vacancies in certain offices ; not un- 
constitutional.—The act of the general assembly of Alabama, enti- 
tled ‘‘An act to authorize the governor to fill vacancies in certain 
county offices,” approved November 25, 1868, is not unconstitu- 
tional and void, but a valid constitutional act of the general assem- 
bly of this State, and authorizes the governor to fill all vacancies 
in the offices provided for by said act.—Fulconer v. Robinson...... 

2. Same; persons appointed iunder, hold for what term.—Persons ap- 
pointed by the governor, and duly commissioned by him, by vir- 
tue of said act, hold their office until the next general election to 
be held after their appointment.—S. C..............0.ccceee ceee 

3. Same ; not necessary to set out all laws repealed by.—It was not nec- 
essary that the laws in conflict with said act, and repealed by the 
third section thereof, should be set out and contained in said act ; 
said act is not a revisory or amendatory act within the purview and 
meaning of article 4, section 2, of the constitution of this State. 
ERR O Ne LGPL Idd CASRN ere eUchedes eens Keeeeerusen leaner 

4. Act to loan three per cent. fund, &c.—The act of the general assem- 
bly of this State, entitled ‘An act to loan and appropriate the three 
per cent. fund and its interest,” approved February 18, 1860, is a 
constitutional law.—Pamph. Acts 1859-60, p. 54, Act No. 68.—Ex 
pares Bara F GaY Batre Ce" «o.oo ccc ceccessccccwceess 

5. Charter af railroad company creates a contract.—The charter of a 
railroad company is a contract which is protected by clause 1, sec- 
tion 10, of article 1, of the constitution of the United States, un- 
less the charter is by-its terms repealable-—Ala. § Fla. Railroad 
Sr IRENE: Seine Soh ai ng ci eisigs 4 ¥ eis <cwu bs ios b:ssaccaeaewe 

6. Same ; how can not be impaired.—A State can uot impair the obli- 
gation and privileges secured by such a charter, either by its con- 
stitution or its laws, The prohibition is on the State by whatever 
os es slahe Gs daeukaeen= Ge Mkke Add oo u-decwe.s 

7. Same; what not affected by.-—The twenty-fifth section of the first 
article, and the fifth section of the thirteenth article of the pres- 
ent constitution of the State do not operate upon railroad charters 
granted by the State before the adoption of the present constitution, 
unless such charters were made repealable when granted.— 8. C... 

8. Article 4, section 2, as to amendatory law.—Section 2, article 4, of 
the constitution of Alabama, which requires the repeal of the sec- 
tions of an act that are amended, imposes on the legislature the 
duty of formally repealing them ; but when the general assembly 
fails to repeal the sections amended, they are repealed by virtue of 
the constitution.— Medical Colleg? v. Muldon §° Sons... 

9. Personal presence of prisoner on trial for indictable offense.—No 
person indicted for a criminal offense, whether it be for a felony or 
a misdemeanor, can be tried without being personally present in 
court, and a judgment rendered upon a conviction obtained in his 
absence, if for a fine only, is erroneous, and will be reversed on 
appeal.—Slocovitch v. The State..... ii) KRNRRRRGE oe sekiun een 
10. Act of Feb. 14, 1870, regulating bills of exception, retroactive and 
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CONSTITUTIONAL LAW .—ConrtINvu_Ep. 
constitutional.—A bill of exceptions signed by agreement of the 
parties on the 8th of June, 1859, before the passage of the ‘act 
relating to bills of exceptions,” approved February 14, 1870, is 
made good by that act. This law has a retroactive effect ; and it 
regulates a matter of practice, and does not impair vested rights. 
FERN IG @: CROATIA 555500 51095) 555.5 215 5\6s80ehs. d:aivieis ole bieleieiels’y <ialew es 
11. Imprisonment for debt.—Whether the defendant in a criminal 
case, being convicted, and failing to pay or secure the costs, can be 
imprisoned until they are paid, quere.—Nelson v. The State....... . 186 
12. Municipal corporations ; effect of civil war on franchises and powers 
of.--The late revolution, in this State, did not suspend the right 
to the exercise of the franchises of an incorporated town in this 
State, within the lines of the insurrectionary forces. Such incor- 
porated tow’: or city might still make legal contracts, upon which 
it would be bound, rotwithstanding it was under the control of the 
insurgent power.-— City of Selma v. Mullen....... 0.00. eceeee eee 
13, Charter of ‘“‘Mutual Aid Association.’—The act of the general 
assembly of this State, approved December 10, 1868, creating the 
Mutual Aid Association, authorizes said association to set up aud 
carry on a lottery such as is sanctioned by said act, and for the 
purposes therein named. Said act confers upon the partners in 
said association, after the payment of the sum of $2,000 into the 
State treasury, as required by the fourth section thereof, the privi- 
lege of setting up and carrying on a lottery, such as is authorized 
by said act, for one year, and a repeal of the act granting this priv- 
ilege can not take it away during the time for which the paymeat 
has been made.—Pamph. Acts 1870-71, p. 217.—Boyd § Jackson v. 
PRO NHOW 6c stndes PONT oe er ee ee a eae 





590 


CONTINUANCE. 

1. Although matter of discretion, when reviewable.—A continuance and 
its terms is a matter of discretion, and not reviewable unless the 
conditions required amount to an improper and unjust abuse of 
the discretion.— Dudley 0. Witter. ......0ccccccccsccsrccsscecvens 664 


CONTRACTS. 


1. Assent of parties ; to what has not reference.—The principle ot the 
law of contracts, that both parties must assent to the same thing, 
and in the same sense, has no reference to the misconceptions ot 
the parties not authorized by the terms of the agreeu.ent.— 
I Hs GUN aioe ahead sciveecencavey 34 Pesaxetaiouees 

2. What contracts not void as against public policy.—In March, 1864, 
after the capture of Memphis by the United States forces and the 
retreat of the rebel army from Corinth, which events occurred in 
1863, the insurrectionary forces did not hold such control over the 
citizens of the county of Lauderdale in this State, as to render 
contracts between citizens of said county and citizens of Kentucky, 
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CONTRACTS—Continvep. 
for necessaries for the family or plantation, void, as against the 
public policy of the United States.— Hawkins v. Boggs............ 15 
3. Contract to violate blockade--A government, during a rebellion 
against its authority, may legally blockade its own ports in posses- 
sion of the insurrectionary authorities ; and a contract to violate 
such blockade is illegal and cannot be enforced. — Ingersoll v. Camp- 


party earning it, vests in the person so earning it a good and legal 
title ; and if after such payment he deposits or leaves such money 
with a person to keep for him, he may recover it from him, although 
the person with whom the money was s0 left, as agent for another, 
made the coutract to violate such blockade.—S. C................ 282 
5. Contract by municipal corporation during late civil war ; what ¢on- 
tract approved by law of land and public policy.—A contract by a 
city corporation with a physician, entered into during the late re- 
bellion, to attend to indigent persons sick with the small-pox, 
whether belligerents or non-combatants, is not such a contract as 
is forbidden by the law of the land or the public policy. Atten- 
tion to the sick is a duty of humanity that no law of this State 
condemns.—[SaFrro.D, J., not sitting. }—City of Selma v. Mullen... 411 
6. Contract against public policy—A promissory note by an iron 
company, for money or other thing loaned to it, to be used by the 
company in erecting iron works and making iron for the late Con- 
federate government for military purposes in carrying on the late 
rebellion against the United States, if known to the lender at the 
time, is illegal, against public policy, and no action can be main- 
tained on it.—Oxford Iron Co. v. Spradley oo... 0.000. ccc cee 99 
7. Same; agreement to become bail; when void.—An agreement by 
which one party receives a sum of money to become the bail of 
another accused of felony, in order that a defendant may be re- 
leased from custody, 80 as to escape trial, is yoid, as obstructing or 
interfering with the administration of public justice. Money paid 
under such an agreement can not be recovered back.—Dunkin v. 


8. Cotton sold for Confederate money ; when trover will lie against ven- 
dor for conversion of.—Although Confederate treasury-notes can 
not be considered a sufficient consideration to support a contract 
for the sale of property ; yet where cotton was sold during the late 
war for which payment in such currency was accepted, if the ven- 
dor ceased to hold the cotton as owner and became the bailee of 
the purchaser, the latter may maintain trover against him, if he 
RNIN AA aN Os BERTIE, in. ios ic cncwincctes sasees ccaeve case 238 

9. Confederate currency as consideration.—W., representing to the wife 
of M. that he had agreed with her husband for the purchase of his 
land, received from her the possession, and gave her, as part of the 
consideration, certain notes of her husband, founded upon valua- 
ble cansideration, and the value of the rent of another place ta 
which she removed, all of which he procured with Confederate cur- 
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CONTRACTS-—-Continvep. ‘ 
rency. W., repudiating the transaction as a sale of his land, but 
acknowledging the benefit that accrued to him by having his notes 
taken up, adjusted the matter with W., by agreeing to pay him a 
specified sum in Confederate currency, less the rent of his own land 
during W.’s possession of it,—Held, that, in a suit by W. on this 
agreement, a charge that the jury must fintl for the defendant, was 
erroneous ; and that the measure of recovery is the value, at the 
time of the contract, the trué and legal consideration for which 
the specified sum in Confederate currency was agreed to be paid, 
less the rent due the defendant.— Whitley v. Moseley..---...-+-+-- , 

10. Contract dischargeable by payment of Confederate rhoney ; measure 
of damages for breach of.—In estimating the damages on a contract 
for payment of a sum of money in Confederate currency or treas- 
ury-notes, the true criterion is the value of the property sold, in 
lawful money, at the date of the sale, and not the value of the Con- 
federate currency at the time the debt becomes due.— Wharton v. 
RING ost s Bsc. so asG ake wee oweescicoess Oot abene meses 

1. Contract: what will support joint action; what attestation sufficient 
where obligor makes his mark.—A written contract for the construc- 
tion of a house for a specified sum of money, signed by thé parties, 
with an obligation beneath as surety for the faithful performance 
of the contract by the builder, signed ‘ Phillip 4 O'Donnell,” and 


mark. 
attested by two witnesses, whose names are written on the same 


page, but midway between those of the principals and the surety, 
was offered in evidence to support a suit for damages for non-per- 
formance of the contract prosecuted against the builder and surety 
jointly,—Held, ist. It was an attested instrument, the execution of 
which could be proved by one of the subscribing Witnesses. 2d. 
The signature of the surety was shown to be complete by the tes- 
timony of the witness that the writing was executed by all the par- 
ties at the same time and place, and that he and the other witness 
signed it as witnesses with the assent of all the parties, and in 
their jiresence. 3d. As an obligation to answer for the default of 
another, a sufficient consideration was expressed. 4th. A joint 
suit against the defendants might be maintained upon it.—McQuaid 
i Ne I os iis. 5 oct vad Abe Ven ke ee emakoeek ves 
12. Past consideration; signing note as surety.—The signing of her 
husband's note, previously made and delivered by him, by a wife, 
as his surety, does not impose on her any obligation which will sus- 
tain its subsequent recognition.—Hetheringlon v. Hixon. ...--..--- 
13. Same.—Where a widow gave her note, secured by mortgage, for 
the paymient of her deceased husband's debt, at the instance of the 
promiseé, the mere fact that his notes were given up to her is ndt 
proof of 4 valid consideration. It must be shown that obtaining 
the notes, as something of value, entered into the inducement td 
HUE CP OOMIO Nae is arslvsa,ig sn ieralinwiale stem intelernlateu. -sidierelatarslaroiuiosi ie 
14. Same.—In such a case, loss subsequently sustained on account of 
a failure to file the notes as claims against lis insolvent estate, can 
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CONTFRACTS—Conrtinvep. 


not create a consideration, although the non-claim was in conse- 
quence of the creditor’s belief that he had otherwise secured their 
paymont.—S. C.......0cccccceseces ies Monts scabies ee onthe aie aa 


CORPORATIONS. 


1. Corporation aggregate ; what admits corporate character of.-- Where 
the defendant is sued as a corporation aggregate, the appointment 
of an attorney, and an appearance entered by him, is an admission 
of record of the corporate character of the defendant.— Oxford 
Se EO BORN Geiss aga  SShds casio wisads sas sce eas « 

2. Manufacturing and other corporations ; what powers have. =n 
facturing and other like corporations in this State, unless expressly 
prohibited by their charters, mav borrow money, and make and 
receive promissory notes and bills of exchange, in carrying on 
their lawful business, ‘lhe presumption is in favor of the validity 
of notes and bills of exchange made by and to such corporations, 
and that they are made in the lawful course of their business, 
until the contrary is shown.—S, C...............ccceeeeceeceees 

3. Forfeiture ; can only be taken advantage of by direct proceeding.—A 
cause of forfeiture can not be taken advantage of, or enforced 
against a corporation collaterally or incidentally, or in any other 
mode than by a direct proceeding for that purpose against the cor- 
porntaon. —-Hatigine ©. The Biale 2... 6... ceccscsveescccceses. 

4. Same.—On an indictment under section 2 of the act entitled “An 
act to ne the Fort Browder male academy, in Barbour 
county,” approved February 8, 1858, for selling spirituous liquors 
or wines within half a mile of said academy, except for medical 
purposes, it can not be collaterally shown, as a defense, that the 
charter granted by said act has been forfeited by non-user, or other- 
NE Nan tee GObe Kes. <5 dna GUN SKE CEA DWAR S SS ede da dees edness 

5. Plea of nul tiel corporation.—A corporation, when sue. on a con- 
tract made by it, can not plead nul tiel corporation, unless in case 
of misnomer or dissolution.— McCullough v. Talladega Ins. Co.... 

6. Private corporations ; books of, competency as evidence.-—The com- 
petency as evidence of the books of a private corporation is not 
destroyed because they had been for some time in the possession 
of the attorneys of the corporation, who brought them into court 
and delivered them to the attorneys of the opposite party. for use 
as evidence in the pending trial, there being no suspicion or claim 
Oa ce Cl A A 1 

7. Municipal corporations ; effect of civil war on franchises and powers 
of.—The late revolution, in this State, did not suspend the right 
to the exercise of the franchises of an incorporated town in this 
State, within the lines of the insurrectionary forces. Such incor- 
porated town or city might still make legal contracts, upon which 
it would be bound, notwithstanding it was under the control of 
the insurgent power.—City of Selma v. Mullen..... aeaier 


8. Same; when bound by parol contract, and liable in assumpsit.—A 
corporation may make a legal contract by parol, unless the statute 
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CORPORATIONS——ContTInvEb. 

of incorporation or some by-law of the corporate body forbids it. 
The corporation of a town or city is not exempt from this rule. 
And when this is the case, an action of assumpsit lies against such 
corporation upon an express or an implied promise,—S. C.... 
Same; what is competent evidence to show employment by.—M., the 
city physician of an incorporated town, duly elected to his office 
by the corporate authorities, wishing to be paid extra compensa- 
tion for attention to small-pox cases, went before the town council 
and requested to know what extra compensation would be allowed 
him, and was told in reply to his request, by one of the council- 
men in hearing of all the others of the council then present in the 
council-room and engaged in their regular business, and without 


Ss 


any objection trom any councilman present, ‘‘Doctor, go on with 
your small-pox cases, and we will do what is just and right; can’t 
you take our faces for that ?”—Held, that this is competent evi- 
dence for M. in a suit against the corporation for extra compen- 
sation for services in such small-pox cases, in connection with 
other proof that such services were performed and accepted by 
the corporation, when the action is ‘‘on account or verbal con- 
RPMS p rammed Mr oes aa orig mini aai ie ew a joiaie a seine oad elaine aut sea temo 
10, Same; what such declaration estops city from doing.—After such a 
declaration, the corporation is bound to pay what is just and right 
for the extra services thus rendered. And the corporation can not, 
by resolution of the council or by-law, fix the amount of extra 
compensation without the assent and concurrence of M., the phy- 
BOMBS eal so pices AivalOn weep Meneses. = wesiot eiars Sieksp eer eeseeesens 
11. Same; receipts may be explained. —If the council of the ‘ies n or city 
fix this extra compensation at a certain sum, and this sum is paid 
to M., the receipts given for the sums thus paid do not estop him 
from showing, in a suit on his account for extra services, that he 
did not consent to receive the sums thus paid in tull satisfaction of 
BRAS ANN Reeeme NY 3 ccc sais ess hee Sa os a wg Rls ane: <-wla ate oie Moneta ie A 
12. When action for borrowed money lies against a corporation.--A 
private corporation, authorized to ‘* borrow money, and issue their 
bonds therefor,” may be sued on the obligation they give for the 
re-payment of borrowed money, whether it be under seal or not, 
MeCullough v. Talladega Insurance Company ..... 6.0000 e eee 
koreign corporation ; when may be sued by summons and complaint. 

A foreign corporation, doing business in this State through a man- 
aging agent or employee, may be sued by summons and complaint, 


’ 


served on such agent or employee, upon a cause of action which 
accrued in the State.--—Weslern Union Telegraph Co. v. Pleasants. . 
14. Same; authority of agent, how may be proved.—To recover due 
ages against a corporation for the loss of a horse, caused by the 
varelessness of its agent who hired it, express authority to the 
agent to hire the horse need not be proved ; it may be implied, 
where the evidence will warrant it.—S. Ci... cc. eee 
15. Subscription, terms of ; acceptance of by corporation; how may be 
proved.—The acceptance by the trustees of an incorporated univer- 
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sity of the terms of a subscription to its endowment fund may be 
proved by parol testimony.—Jones v. Trustees Florence Wesleyan 
NII eat is hore wee Sieur ais ve loin co se eines aire ce ies e cea Cee 
16. Corporations, entries in ; then inadmissible as against third persons. 
Entries in the books of a private corporation, relative to any prop- 
erty cr right claimed by it, are inadmissible as evidence to estab- 
Jish such rights against third persons.—S. C.............0..0.005 
17. Subscription } what suffictent evidence of acceptance of.—Liability 
or expense incurred by an educational incorporation on the faith 
of subscriptions made to its endowment fund, is evideitce of its 
acceptance of the subscription with the terms imposed —¥, C. .. 





See, also, Banks, 
CounTIES, 
RaiLroavs 


COSTS. 

1. Security for, in action bi corporation.—In a suit by a corporation, 
security for costs under section 2x04 of the Revised Code, is sufil- 
ciently lodged with the clerk by endorsing or entering it upon the 
summons or complaint before they are handed to the sheriff to be 
executed. The facts of this case show that section 2804 of Revised 
Code was substantially, if not literally, complied with.— Ex parte 
DIQOME, Siew as wana veep ss swabes auicdns vases secbee'sscs cone sus secs 
Solicitor’s fee ; how taxed when several defendants found guilty —On 
the conviction of several defendants on an indictment for disturb- 
ing religious worship, but one solicitor’s fee can be taxed against 
all the defendants found guilty, asa part of the costs.—Rev. Code, 
OR ON ©, TOO BOON, on cccccciisnce itnvessene seccccesons 
3. Fuilure to pay, in criminal case.—If a party who pleads guilty of a 
less offense than charged against him, pays the fine at the term of 
the court at which he is so found guilty, but fails to pay the costs 
or to confess judgment for the same with good and sufficient secu- 
rities as required by the Code, he may be sentenced to hard labor 
for the county in which the trial is had, for a period of time in pro- 
portion to the amount of the fine, or for a period necessary to pay 
the costs, at forty cents a day.—lievised Code, §§ 3759, 3760, 4061. 
Ns NS INE oo oo oo 5) 05 wins cloisit Sins a Wsie Nie Grpatoraie rs Slee 6.4 aie-days 
Same.-—-Can such a person so convicted be imprisoned to enforce 
the payment of the costs thus imposed, if he fails to pay them or 
secure them, as allowed by the statute ?—Const. Ala. 1367, art. 1, 
a i niindek tena euncard ickKPinnhonn iar sues 


tw 
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COUNTY. 


1. Claims against; what must be allowed by commissioners court.—A 
jury certificate is not such an authenticated claim against the 
county as may be paid by the county treasurer without the previ- 
ous allowance of the commissioners court.—Jackson ¢'. Dinkins... 

2. Same; penalty under act of Dec. 28, 1868, to suppress murder, gc. 
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a 
COUNTY--ConTINUED. 
The penalty given against a county by the act entitled ‘‘an act to 
suppress murder, lynching, assaults, and assaults and batteries,” 
approved December 28, 1868, is not a claim required to be pre- 
sented to the court of county commissioners before suit brought, 
but must be recovered by an action in the circuit court of the 
proper county, by summons and complaint against the county. 
Dale County 0. Gunter... 025. cccccs cnccce cocccs cccces cncsss cose 
3. Act giving penalty and providing special way to recover ; must be 
strictly pursued.—The act having provided a special way by which 
such penalty is to be recovered and collected, that way, and no 
other, must be pursued for that purpose.—S. C...............-.: 
4. Outlaw ; word as used in section | of act of 28th December, 1868, 
defined. ~The word ‘outlaw,’ as employed in the first section of 
said act, is not to be understood in the sense of that term as used 
in the English statutes and common law, but is to be understood 
as referring to the character of person or persons named in the act 
entitled ‘*an act for the suppression of secret organizations of men 
disguising themselves for the purpose of committing crimes and 
outrages,” approved December 26, 1868, and who by said act, while 
under cover of such disguise, and while in the act of committing, 
or threatening, or attempting to commit, the offenses therein 
named, are put out of the protection of the law, and may lawfully 
be shot or killed by any person.—S. C...... ss see wees an 
. Same; outlawry can not be pronounced by an act of the legislature. 
Outlawry, legally speaking, is a judicial proceeding, and no one 
can be outlawed but in such a proceeding, and ‘* by due process of 
law.” Anact of the legislature is not ‘due process of law.”—S. C. 
6. Act of December 28, 1868 ; the words ‘in disguise,” §c., construed. 
A person “in ambush, or concealed in the bushes,” is not a per- 
son in disguise, within the purview and meaning of the act first 
above named; and the assassination or murder of a party by a per- 
son so ambushed or concealed, does not inflict upon the county the 
penalty given by the first section of said act, unless said party is 
s0 assassinated or murdered ‘‘for pasv or present party affiliation 
GP POM UBM ODINIOR S155 Oosoo.cis cisis -diaisteiaiaio, Graiessielonoes stale claeleers 
7. How county may be sued.—A county is a body corporate in this 
State, and it may be sued in the same manner that a natural per- 
son may be sued, by one who has claims against it, if no other pro- 
vision is made for their payment.—Rev. Code, § 2558.— Randolph 


co 


I Ts Fi i aa osids ode naan cased tecedesapcns Neewin 
8. Same.—In such a suit, judgment by default may be taken against 
the county, if the suit is not detended.—S C.................... 


ss 


Same.—A judgment, thus taken, will not be set aside on appeal to 
the supreme court, if it is founded on county warrants, issued for 
claims presented and allowed, for services rendered the county, 
and a stated account, when the only objection to the judgment, 
assigned as error, is that the complaint fails to show a sufficient 
cause of action, and the complaint, though inartificially drawn, 
shows a sufficient cause of action. —S, CL....-. 2.222. eens eee wees 
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118 


118 
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COUNTY--ConTINvED. 


10. Judgment by default against county ; what service sufficient to au- 
thorize.—A judgment by default against a county, founded upon 
service of process, which shows that the summons was ‘‘executed” 
by the sheriff, without also showing upon whom the service was 
made, is not erroneous, for this reason.—S, C......... pathna Co ead 


COURT, CIRCUIT. 


1. Power to amend judgments.—A mistake in entering a final judg- 
ment, whereby the cause is in fact discontinued, may be corrected 
before the adjournment of the court; but after the end of the 
term, and the final adjournment of the court, the court ceases to 
have any power to correct the error ; and a motion by the plaintiff, 
at a subsequent term, to set aside the judgment and reinstate the 
case on the docket, should be denied.—Curtis v. Gaines..... pai 

2. Proceedings at special term.—The sentence of a circuit court, in a 
case of felony, rendered at a special term not held on the applica- 
tion of the person charged, nor on account of a failure to holda 
regular term, is invalid.— Overstreet v. The State.......... 00 «1... 

3. Proceedings at term not authorized by law.—An indictment found 
by a grand jury at a term of court held at a time unauthorized by 
law, is a nullity, and so are all the proceedings thereon. Such an 
indictment should be quashed, and after conviction thereon, judg- 
ment should be arrested on motion.— Davis v. The State.......... 


COURT, COMMISSIONERS. 


1. What claims must be allowed by.—A jury certificate is not such an 
authenticated claim against the county as may be paid by the 
county treasurer without the previous allowance of the commis- 
sioners court,—Jackson v. Dinkins ..... 0.0... 00 cee ee cee eens 

2. Same.—The penalty against a county given by the act entitled 
‘“‘An act to suppress murder, lynching, assaults, and assaults and 
batteries,” approved December 28, 1868, is not a claim required to 
be presented to the court of county commissioners before suit 
brought, but must be recovered by an action in the circuit court of 
the proper county, bysummons and complaint against the county. 
OS ea Brae Sislerastote se 

3. Notice of special term. _'The act of the 10th of October, “1866, en- 
titled, ‘‘An act to amend an act entitled an act to regulate the pub- 
lication of legal and other notices in the State of Alabama,” does 
not repeal section 830 of the Revised Code, and, therefore, a spe- 
cial term of a commissioners court, held by direction of the judge 
of probate, upon ten days notice, by advertisement in some news- 
paper in the county, or by posting up at the court-house door and 
two other public places in the county, notice of the same, is a law- 
ful special term of said court.—E¢ parte Selma and Gulf Railroad 


Company... .... 0020.50 Weary eS aire eisele se sistsislos S5¥ieie-n a/eiaib's 6:5 
4. Proposal of railroad company to commissioners court ; may be made 
to a special term.—A proposal of a railroad company, under the act 


a a oe cts es Ss 
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cOURT, COMMISSIONER RS—ContTINUED. 


entitled “An act to authorize the several counties, and towns, and 
cities of the State of Alabama, to subscribe to the capital stock of 
such railroads throughout the State as they may consider most 
conducive to their respective interests,” approved 31st December, 
1868, if it conform to the provisions of said act, may be made to a 
special term of a court of county commissioners, and such propo- 
sal will give said court jurisdiction to make an order to submit said 
proposal to the qualified electors of said county for their accept- 
ance or rejection ; and an election duly held under such order, if it 
result in favor of subscription, will authorize said court to sub- 
scribe, on behalf of such county, to the capital stock of said rail- 
road company, and to issue the bonds of such county in payment 
of the same.—S. C.......... ibsa erase sees, BO ails 

Mandamus ; when will be granted to compel pen iption, §¢.; what 
proposition gives court no jurisdiction to order election, §c.—If said 
court. after such election, if in favor of subscription, refuses to 
subscribe for the amount of stock named in such proposal, and 
issue the bonds of the county in payment of the same, it may be 
compelled to do so by mandamus; but if said proposal contains 
another proposition in addition, as to builda passenger and wagon 
bridge across a river running through said county, free of toll to 
all the people of the State, such proposal, containing such an addi- 
tional proposition, will confer on said court no jurisdiction to sub- 
mit such proposal to the qualified electors of the county for their 
acceptance or rejection, and an order of said court, and an elec- 
tion held under it, will be invalid, and will give to said court no 
authority to subscribe to the capital stock of said railroad com- 
pany, and issue the bonds of the said county in payment of the 


or 


BANC Semis Sale stele s ote\e peels sickens BS rin ioe Bis teratere stone 
Same.— An application for a mandamus, in such a case, to compel 
a court of county commissioners to subscribe to the capital stock 
of a railroad company, and pay for the same in the bonds of the 


Q 


eounty, will be denied.—S. C............. 200. FO EO CIOL ; 

Certiorari ; when does not lie.—A certiorari will not be gr ranted: at 
the instance of an individual tax-payer, and in his name, to revise 
the proceedings of the court of county commissioners appointing 
an agent “ for the issuing of the rations to the indigent persons of 
the county,” and ordering his payment out of the county treasury. 


~! 
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COURT, PROBATE. 


1. Power to re-state accounts during same term.—The court of probate 
may recall and re-state the account of a guardian, once allowed 
and passed, during the same term at which it was so passed. The 
court’s power over such a proceeding does not end until the court 
is adjourned without day for the term.— Vaughan and Wife v. Bibb. 

Rules of evidence in.—The same rules of evidence govern in trials 
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COURT. PROBATE—Conrinurp. 


of contested wills as in courts of common law. Interest does not 
disqualify a legatce from testifying.— Barker v. Bell.............. QU 
3. Order made at special term.—An order of the probate court remov- 
ing an executor, made at a special term to which the cause was not 
adjourned or appointed, is void.— Boynton v. Nelson........ seats 501 
4. Order of sale made in 1861; only prima facie good.—An order for 
the sale of a decedent’s lands, for distribution among his heirs, 
made by a probate court in this State, in the year 1861, is only 
prima facie, and not conclusive. —MeSwean v. Faulks............. 610 


CRIMINAL LAW. 
ARSON. 


1, Ownership of property must be proved as laid.—The forms of indict- 
ment found in the Code are prescribed by law. And on a charge 
of arson, where they allege an ownership of the house set fire to 
or burned, the ownership must be proved as charged in the indict- 
Oe re reer Te ere eer ere 204 
2. Sufficiency of proof.—-An indictment for arson in burning a gin- 
house is sustained by proof that it was burned by the ignition of 
matches which the defendant put amidst the unginned cotton in 
the gin-house, with the intention of having the house burned by 
the ignition of the matches in the necessary or probable handling 
of the cotton.— Overstreet v. The State........ pstaindieiers is Seeisons” See 


ASSAULT WITH INTENT TO MuRDER. 


3. What must be proved, as to words of encouragement, §c., to parties 
committing assault, §c.—On the trial of « party indicted for an as- 
sault with intent to murder, if it appears the assault was, in fact, 
made by a mob, and not by the defendant, and he is sought. to be 
convicted by proving that he encouraged, aided and abetted the 
mob to commit the assault, by words uttered by him, it must be 
shown that they were addressed to, or at least heard by, the per- 
sons, or some of them, composing the mob.— Cabbell v. The State.. 195 

4, When words noi sufficient to make out offense.—If the words were 
not addressed to, or heard by, the persons, or some of them, con- 
stituting the mob, then they are not of themselves evidence of any 
combination or common design between the defendant and the 
MOD: — B.C. oisecc ccs see Ramee Shins cme hia wiemiam we st aieeteng.s7s 195 

5. Particular intent must be proved.—On the trial under such an in- 
dictment, the State must prove the particular intent charged in the 
Ee ae ere ee ee potas see ahs esas UO 

6. Accountability of defendant and effect of words of encouragement to 
mob; what not destroyed by.—The legal effect of words of encourage- 
ment addressed to a mob, whatever it be, can not be destroyed by 
the after repentance of the speaker.—S. C............... coteneta ss AO 


Bain.—See that Title. 
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CRIMINAL LAW--ContINUvED. 
CARRYING CONCEALED WEAPONS. 


7. Pistol, what iz not within meaning of statute.—A pistol that has no 
mainspring or other necessary parts of a lock, and can only be 
fired off by the use of a match, or in some other such way, is not 
a pistol within the purview and meaning of the statute prohibiting 
the carrying of concealed weapons, and no person should be in- 
dicted and punished for carrying such a pistol.— Evins v. The State. 


CHARACTER. 


8, General good character ; must refer to time before commission of of- 
Sense —In a criminal case, evidence of general good character must 
have reference to a time before, and not after the act or acts com- 
plained of were committed ; and when the defendant has volun- 
tarily put his character in issue by introducing evidence of his 
general good character, the State, even on cross-examination, can 
not inquire into the defendant’s character subsequent to the time 
the offense was committed.— Brown v. The State..........0000--5 


Costs.——See that Title. 


DisturBinc Reiicious WorsHIp. 


9. Constituents of offense.—To constitute an offense under section 
3612 of the Revised Code for disturbing religious worship, there 
must be not only an actual interruption or disturbance of an as- 
semblage of people met for religious worship, by noise, profane 
discourse, rude or indecent behavior, or by some other act or acts 
of like character, at or near the place of worship ; but such inter- 
ruption or disturbance must also be willfully made by the person 
or persons accused. The intent of the parties is of the very es- 
sence of the offense, and to be willful it must be something more 
than mischievous ; it must be in its character vicious and immoral. 
Brown v. The State........ Rites. ds toissgiacatetene are aia ataleie re NOOO OT LOT 

10. Same; meaning of the word ‘‘interrupt.’—A charge given by the 
court, of its own motion, that “the word ‘interrupt,’ as used in 
the statute under which the defendants are indicted, means any- 
thing done by the defendants, or any other persons, which takes 
the attention of the hearers away from the services, or discourse of 
the minister,” is erroneous. The meaning of the word “interrupt,” 
as here given, is too general and inapplicable, and the tendency of 
the charge was to mislead the jury.—S. C............00202 00s noe 

1'. Same; charge to jury.—A charge that instructs the jury that ‘al- 
though the evidence might fail to show that all the defendants en- 
gaved in a conversation in the church-yard, so near as to create an 
interruption or disturbance of a portion of the assemblage of peo- 
ple in the house, yet if they stood by, thus encouraging others, by 
their presence, to talk, that such would be as guilty as though they 
had engaged in the conversation themselves,” is an improper 
charge, and calculated to mislead the jury, as it does not require 
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CRIMINAL LAW—Continvep. 


it to be shown that there existed any combination, or common pur- 
pose, to make ar interruption or disturbance.—S. C.............. 
12. Same ; same.—A charge that instructs the jury that ‘‘ they must 
believe from the evidence, beyond all reasonable doubt, that there 
was a willful interruption or disturbance of a congregation of peo- 
ple met together for religious worship ; and that they must also be- 
lieve from the evidence, beyond all reasonable doubt, that such 
disturbance was caused by noise, profane discourse, rude or inde- 
cent behavior, or some other improper act, at or near the place of 
worship, intentionally performed by the defendants, before they 
can find them guilty ; and if the jury believe that such act or acts 
were performed heedlessly or recklessly, that is, carelessly, or with- 
out thinking of the probable consequences of such act or acts, then 
the ju:y should return a verdict of not guilty,’—states the law 
correctly, and to refuse to give it, when asked in writing, is an er- 
rer for which the judgment will be reversed.—S. C. ........ 


EVIDENCE. 


13. Motive to commit crime; when evidence of admissible —Evidence 
of a motive to commit the effense charged, though weak and in- 
conclusive, is admissible where the commission of the crime is 
shown and the circumstances point to the accused as the guilty 
DIPOIG—— COV OLTOEE U.. TRE UNOS i. ois... Sosa es Da dbewesewsicwss 
14, Escape of accused during trial, when may be given in evidence. —The 
escape of the accused from custody during a criminal trial is evi- 
dence of guilt, which may be given in evidence against him ona 
second trial upon the same indictment and for the same charge, 
when it appears that there was no other reason for the escape than 
a fear of conviction on the first trial. But such evidence is not 
conclusive.— Murrell v. The State....... Ratan is se sieicvs petaisisiererers 


Fines. 


15. When must be fixed by jury.—A party who is prosecuted for an as- 
sault with intent to murder, by indictment, in the circuit court, 
and who confesses himself guilty of an assault and battery with a 
pistol, must have ‘‘ the amount of the tine” “fixed and determined 
by ajury.” The fine can not be fixed by the court in such a case, 
PLO te TOMIND = 55515 5 5 Gi5's S-c's'o sb 010s a> eres Winieeisiss srerenewalee e's 


INDICTMENT. 


16. Amendment of ; when not permissible.—The amendment of an in- 
dictment, without the consent of the accused, and against his ob- 
jections, even in an immaterial particular, is an unsafe practice, 


and a reversible error.—Johnson v. The State...... 00.00.0200 00ee 
17. Same.—To permit an indictment to be amended, on motion of 
solicitor, even it an immaterial matter, without the consent of the 
defendant, and against his objection, is an error for which the 
judgment will be reversed.—Gregory v. The Slate.... «2.000 000 
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18. Right of accused to copy of —The judgment and sentence in a 
capital case will not be reversed because the record and proceed- 
ings do not show that the defendant was served with a copy of the 
indictment and a list of the jurors summoned for his trial, includ- 
ing the regular jury, at least one entire day before the day ap- 
pointed for his trial, unless it appears from the record that the de- 
fendant was in actual confinement.—Robinson v. The State....... 9 

19. Same.—The omission of the record to show service of a copy of 
the indictment and a list of the jurors summoned for his trial, 
upon the defendant, as required by law, when he is in actual con- 
finement, is a reversible error.—F lanagan v. The State........... 703 

20. Validity, when found at special term.—An indictment found by a 
grand jury at a term of court held at a time unauthorized by 
law, is a nullity, and so are all the proceedings thereon. Such an 
indictment should be quashed, and after conviction thereon, judg 
ment should be arrested on motion.—Davis v. The State.......... 80 

21. Sufficiency of, for larceny.—An indictment for stealing “any 
horse, mare, gelding, colt, filly, or mule,” is sufficient, without al- 
leging the value of the animal taken.—Rev. Code, § 3706.—May- 
MATE. 1 NO UES caicccuaniossesd Gham Sarai eb ioe lac nivie siclatretsciotsts 85 

22. Same,—Such indictment is not bad, though it may consist of two 
counts, each of which charges a grand larceny, which is visited 
with the same punishment;——S. C.s....60.0..scc0cseeseswssecvecees 85 

23. When necessary for trial of misdemeanors transferred from county 
court to circuit court.—Where a defendant, charged with a misde- 
meanor before the county court, demands a trial by jury, he is en- 
titled to have the trial of the case transferred to the circuit or city 
court, and can then only be tried by indictment.—Clark v. The 
A eNO CHOOT EOE ORE COC OR SECC ee 311 

24. Form given in the Revised Code sufficient.—An indictment in the 
form prescribed by the Revised Code sufficiently shows a prosecu- 
tion carried on in the name and by the authority of the State. 
TORNGOW ©. TNO SUMO s.. 65 ods nosis tees a Teta ala Ra ato Die latetare eidialee a 212 


LARCENY. 


25. Sufficiency of indictment.—An indictment for stealing ‘‘ any horse, 
mare, gelding, colt, filly, or mule,” is sufficient, without alleging 
the value of the animal taken.—Rev. Code, § 3706.— Maynard v. 
RIGID FRMRAOET e865 hc e557" 6re'gh Frets 100s Cie ok Sia 5 Wietafa r ejolal Sisiens Oislatatejecremtee 8 

26. Same.—Such indictment is not bad, though it may consist of two 
counts, each of which charges a grand larceny, which is visited 
With Ghé Game PUNISHMENT — SL. Co... 00:06. s.scedisianscesesieia steele meas 85 

27. Charge to jury as to recent possession.—A charge to the jury ina 
prosecution for horse stealing, that the recent possession by the ac- 
cused of the property taken, unexplained, is evidence of guilt, is 
not erroneous, but is a proper exposition of the law.—S. C..... 2385 

28. Stolen property, possession of; by whom can not be explained. 
Such possession by the accused can not be explained by proof in- 
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troduced by the accused of the declarations made by him showing 
how he came in possession of the property stolen. This would 
make him a witness in his own favor, which is not permitted. 
Se ry ee eter ere 8% 
29. Indictment ; on what defendant can not be convicted of larceny. 
On an indictment for breaking and entering a dwelling house with 
intent to steal, the defendant can not be convicted of larceny. 
ROBEY PNG RMS oi o's sin os ewan cae sies's SA ee On eee 717 
30. Same ; what proceedings do not put defendant in jeopardy.—If on 
the trial of the defendant under such an indictment, the jury re- 
turn a verdict of guilty, for grand larceny, the verdict is a nullity, 
and no judgment can be entered upon it, and the defendant may 
be indicted for the larceny, notwithstanding said verdict ; anda 
plea, in the nature of a plea of autrefois convict, based on said ver- 
dict, to an indictment for the larceny, is bad on demurrer. The 
defendant was not, in legal contemplation, put in jeopardy by said 
te chiki beawak anew akakes © eCA ss Sb ORK RWS WaK ede 717 
31. Plea of not guilty; error to proceed to trial without.—After a de- 
murrer to such a plea is sustained, it is error to proceed with the 
trial without a plea of not guilty, pleaded by the defendant, or en- 
tered for him by the Court.—S. 'C.. ... .ccccceccacccecescerscceses. 717 
32. Possession of stolen property, charge to jury as to; what charge 
should be given.—If the evidence against the defendant on the trial 
is, that a watch, charged to have been stolen, was in his possession 
shortly after the larceny was committed, it is error on the part of 
the court to refuse to charge the jury, on the defendant’s request, 
that ‘‘the mere possession of the watch is not conclusive evidence 
that he stole it,” for which the judgment will be reversed, on ap- 
ee er ae eer ret ee ee ee eee eee eee ee Tere eee 717 





LorTrerRizs. 


33, The ‘‘Mutual Aid Association,” act creating ; what it authorizes. 
The act of the general assembly of this State, approved December 
10, 1868, creating the Mutual Aid Association, authorizes said asso- 
ciation to set up aud carry on a lottery such as is sanctioned by 
said act, and for the purposes therein named.—Pamph. Acts 
1870-71, p. 217.— Boyd § Jackson v. The State...............0.-.4% 329 
34. Privilege granted by act of the legislature, when not taken away. 
Said act confers upon the partners in said association, after the 
payment of the sum of $2,000 into the State trensury, as required 
by the fourth section thereof, the privilege of setting up and carry- 
ing on a lottery, such as is authorized by said act, for one year, and 
a repeal of the act granting this privilege can not take it away dur- 
ing the time for which the paymeat has been made.—S. C....... 329 
35. ‘‘No one is permitted to take advantage of his own wrong ;” to 
whom applies.—The first head-note in Brent v. The State, (43 Ala. 
227,) repeated and affirmed ; that ‘‘the State as well as an individ- 
ual is bound by the maxim, that no one is permitted to take ad- 
apne Or ew Owen Wien. —T. ©... ona. ccc scecsescseccccessens 329 
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CRIMINAL LAW-—-ContinvED. 


36. Protection afforded by the charter of the Tuskaloosa Scientific and 
Art Association ; what not erroneous.—On the trial of a person in- 
dicted for carrying on a lottery without legislative authority, a 
charge that the use of printed or written refusals of the article 
drawn, and demands for the payment of their value in money, in 
pretended compliance with the charter of the Tuskaloosa Scientific 
and Art Association, but in real evasion of the law, will not give 
the defendant the protection of that charter, is correct.— Warner 
DT WNEO aioe iais ese ce'sis.de eee 'e's srelnieiatelevaversluraiereteietviateereie}sielelaiste'> 


MANSLAUGHTER AND MuRDER. 


37. Provocation to reduce voluntary homicide to manslaughter ; what 
should be nature of.—The provocation which should have the effect 
to reduce voluntary homicide to the degree of manslaughter u.ust 
be so apparent as to justify the assumption of its reality. It must 
also be sudden and sufficiently great, and calculated to exasperate, 
both in its character and in respect to the person against whom it 
is directed.— Flanagan v. The State...... arate teratstafatelelsenins loterersietets 

38. Malice; province of jury to ascertain eolnenn and gies of. 
Malice being the test and guage of the character of voluntary homi- 
cide, it is the province of the jury to ascertain its existence and 
degree.—S. C..........-. Re OOOO OO R GE ebecotare ait is 

39. Proof of motive.—Any fact which tends to show the real motive 
of the accused in killing the deceased is relevant evidence, whether 
offered in prosecution or defense.—-S. C............0. 0006. eee 

40. Charge to jury ; what erroneous.—Charges which present the er- 
roneous and unreasonable belief of the accused respecting certain 
alleged provocation of the deceased, and the accused’s transport of 
rage in consequence, as reasons why he should be acquitted, with- 
out any defense or evidence of insanity, are properly refused. 


Y Y 
Ws Rina rr RO oe ce ies a0 cine 66 eeee sec Keeble ealsie 


PRACTICE. 


41. Trial for indictable offense, can not be had without presence of 
prisoner.—No person indicted for a criminal offense, whether it be 
for a felony or a misdemeanor, can be tried without being person- 
ally present in court, and a judgment rendered upon a conviction 
obtained in his absence, if for a fine only, is erroneous, and will 
be reversed on appeal.—Slocovitch . The State......... eterstere 

42. Accused, duty of ; as lo errors relied on to reverse judgment below. 
Although under our statutes no assignment of error is necessary 
in a criminal case; nevertheless, the accused should, in some 
proper manner, bring to the notice of the court the matters relied 
on to reverse the judgment below.—Robinson v. The State........ 


RETAILING Sprritvous Liquors, 


43. Section 3618 of the Code not repealed by revenue law of 1868.—Sec- 
tion 3618 of the Revised Code, which forbids the sale of spirituous 
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CRIMINAL LAW.—Contrinvep. 


liquors without a license, is a criminal and not a revenue law, and 
is not repealed by the revenue law of 1868.— Campbell v. The State. 
ey NIN Os TOO PNMIR ics otis cc cenessdsss sosesecoeons 
44. Wholesale liquor dealer ; when becomes retailer.--Under the reve- 
nue law of 1867, a licensed wholesale dealer in spirituous liquors, 
&c., becomes a retail dealer if he sells in less quantities than a 
quart, or suffers larger quantities, sold or disposed of by him, to 
be drank on his premises.——Section 112, subdivisions 4, 5.— Lillen- 
ee NN 95.55.6654 sak keer aes enwa nee Se ye 
45. Carrying on business of retailer ; what does not constitute.—An in- 
dictment under section 111 of the revenue act of 1868, for being 
engaged in or carrying on the business of a retailer in spirituous 
liquors, &c., without license, is not sustained by evidence of a sin- 
gle sale of three pints of whiskey by the defendant, who was a 
farmer and carpenter, without proof also of intention.—Pryant v. 
PUNO MMEB ice 2G aise A559 Cleave Tee a SGU lo nas eeEGE Tbs SseS5s oon s'ns 
46. Retailing near Fort Browder Academy, in violation of its charter. 
On an indictment under section 2 of the act entitled ‘‘ An act to 
incorporate the Fort Browder male academy, in Barbour county,” 
approved February 8, 1858, for selling spirituous liquors or wines 
within half a mile of said academy, except for medical purposes, 
it can not be collaterally shown, as a defense, that the charter 
granted by said act has been forfeited by non-user, or otherwise. 
DONE TEC TONE Disa s ceo wus PS Nees ci Sb odaceret Sew selec ee 
47. General license; what not defense to.—Nor is a general license to 
retail spirituous liquors, &c., issued by the probate judge, any de- 
fense to such an indictment.—S. C........00 cece cececeeeenees 


VERDICT AND JUDGMENT. 


48. Court, sentence of, in felony case; when void.—The sentence of a 
circuit court, in a case of felony, rendered at a special term not 
held on the application of the person charged, nor on account of 
a failure to hold a regular term, is invalid.— Overstreet v. The State. 

49. Judgment on failure to pay fine.—If a person pleads guilty of a 
less offense than charged, and pays the fine at the term of the 
court at which he is so found guilty, but fails to pay the costs 
or to confess judgment for the same with good and sufficient secu- 
rities as required by the Code, he may be sentenced to hard labor 
for the county in which the trial is had, for a period of time in pro- 
portion to the amount of the fine, or for a period necessary to pay 
the costs, at forty cents a day.—Revised Code, §§ 3759, 3700, 4061. 
ND FENN oie nG oc sick Ge dew esa sans sons < pecans cases 

50. Quere.—Can sucha person so convicted be imprisoned to enforce 
the payment of the costs thus imposed, if he fails to pay them or 
secure them, as allowed by the statute ?—Const. Ala. 1867, art. 1, 
5 i ere rT yo T te ere rrr eT Tre eET TT LER TL Tr Terie 
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DAMAGES 


1. For breach of contract.—W., representing to the wife of M. that 
he had agreed with her husband for the purchase of his land, 
received from her the possession, and gave her, as part of the 
consideration, certain notes of her husband, founded upon valua- 
ble consideration, and the value of the rent of another place to 
which she removed, all of which he procured with Confederate cur- 
rency. M., repudiating the transaction as a sale of his land, but 
acknowledging the benefit that accrued to him by having his notes 
taken up, adjusted the matter with W., by agreeing to pay hima 
specified sum in Confederate currency, less the rent of his own land 
during W.’s possession of it,—Held, that, in a suit by W. on this 
agreement, the measure of recovery is the value, at the time of 
the contract, the true and legal consideration for which the spe- 
cified sum in Confederate currency was agreed to be paid, less the 
rent due the defendant. — Whitley v. Moseley .... 2... ..----2----- + 
For conversion of pronissory note.—In trover for a promissory 
note, the measure of damages is, prima facie, the value on its face. 
But the insolvency of the parties liable thereon may be shown in 
mitigation of damages.--MePeters v. Phillips........... teers ceased 

3. For breach of contract dischargeable by payment of Confederate 
money. —In estimating the damages on a contract for payment of a 
sum of money in Confederate curreney or treasury-notes, the true 
criterion is the value of the property sold, in lawful money, at the 
date of the sale, and not the value of the Confederate currency at 
the time the debt becomes due. — Wharton v. Cunningham.....- .- 

4, Assessment of damages for lands taken by railroad company.—The 
5th section of the act to amend the charter of the Alabama «& Flor- 
ida Railroad Company, directs how the damages shall be assessed 
for lands condemned for the use of said company, and this section 
requires the jury making such assessment to take into considera- 
tion the probable advantages the owner of the lands condemned 
may derive from the construction of the road, in increasing the 
value of his lands,—Acts 1853-4, p. 258. § 5. The principles enun- 
ciated in the 3d and 4th head-notes of Alabama & Florida Railroad 
ca ese v, Burkett, (42 Ala. p. 83,) modified.—Ala. §- Fla. Rail- 
PE GO U1 SPUN ROCESS oaks ssl al sinc araWeie alga cs)e ald Sisle Wise RIOSIS ae 

5. Same; w hat consideration can not enter into the assessment of am 
ages.—But in making such assessment the jury can not take into 
consideration the possible damages that may arise from the killing 
of stock by the cars on said railroad, or the possible necessity of an 
increase in the quantity of fencing on said land. Such damages 
would be too remote, as they might never occur.—S. C........... 


DEEDS. 

1. Deed by one of non-sane mind void.—A deed made by a party of 
non-sane mind, to such a degree as to incapacitate him for making 
contracts, is void, and his heirs may file a bill in chancery to set it 


aside.— Kennedy v. Marrast,........0.csse000 pidisraisreietraie ae Bcareiesaie 
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DEEDS-—-Conrinvep. 

2. Conveyance by husband to wife-—The deed of a husband, made in 
this State since the adoption of the Code of Alabama, to the wife, 
on a valuable consideration paid by her to him, by which he con- 
veys to her his interest in a steamboat and its equipments in this 
State, if free from fraud, is not void. Such a deed, if voidable, can 
only be avoided by the parties to it, or their creditors, and not by 
a stranger.—Stone § Matthews v. Gazzam..c...c0..cccccceseccces 

3 Reformation in chancery ; lost deeds. —A court of chancery has ample 
jurisdiction to reform deeds and other written instruments, on the 
ground of mistake, even upon parol evidence, where no statutory 
provision intervenes to prevent it ; and where a conveyance of lands 
has been accidentally lost or destroyed, so that the purchaser is, 
thereby, unable to show a good title, the vendor may be required 
to make the purchaser another deed.--Hudspeth v. Thomason...... 

4, Same; what no defense to.—On a bill, by a vendee, to correct a 
mistake in the description of the land bought, it is no defense that 
the vendor was paid in Confederate treasury-notes, if voluntarily 
received by him, where the vendee is chargeable with no deceit or 


5. Recording decree in chancery ; effect of —Recording a decree of the 
chancery court vesting title to real property, under the statute 
(Clay's Dig. p. 354, § 57,) was not necessary to its validity, but 
was notice of its contents, as the record of a deed under the regis- 
tration laws,—Dudley v. Witter....... are aie ere Bisriye ScrS opis isicioca vias sais 


DETINUE. 


1. Failure of jury to assess value of articles separately.—In an action 
under chapter 5 of Revised Code, page 520, for the recovery of per- 
sonal property in specie, if the property has been delivered to the 
plaintiff by the sheriff, and consists of many articles of household 
furniture, and a large number of the articles are of inconsiderable 
value, and the jury on the trial find for the defendant and assess 
the value of the articles in gross, and the plaintiff makes no objec- 
tion to the verdict, because of the failure to assess the articles sep- 
arately, he will be held to have aequiesced in the verdict, and will 
not be heard to complain of the irregularity for the first time in 
this court.—Melava ©. Dhan <oecc ee scv ccs cccceecesceessceeess 

2. Same ; what presumption will be entertained to uphold verdict.-In 
such a case, unless the contrary appears, it should be presumed in 
favor of the verdict, that the parties introduced no evidence on the 
trial, as to the separate value of said articles; aud consequently 
under section 2595 of the Revised Code, it was lawful for the jury 
to assess the value of said articles in gross, as without such evi- 
dence it was impracticable to assess the value of each article sepa- 


RAMEN tt, WAGs vo oo ino lsat y's 1 Sins iein lw nih bie Bias 5.4 6:51 sd. Siolor0 Sie caw 
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DISCONTINUANCE. 


J. What constitutes.—In a joint action on a promissory note against 
three parties, if the summons is executed on two of the defend- 
ants, and returned not found as to the third ; and, in that posture 
of the case, the plaintiff continues the cause as to the defendant 
not found, and takes a judgment against the other two; the entire 
case is thereby discontinued.—Curtis v. Gaines......... eee ste Fea 
. How corrected.—Such a mistake may be corrected before the wa 
” cana of the court; but after the end of the term, and the 
final adjournment of the court, the court ceases to have any power 
to correct the error ; and a motion by the plaintiff, at a subsequent 
term, to set aside the judgment and reinstate the case on the 


455 


docket, should be denied.—S. C................ Lika eke aweaa 


3, Effect of —A discontinuance pnts an end to a case, "The parties 
are thereby out of court, and the plaintiff must begin de novo. 


DOWER. 


1. Jurisdistion of chancery over.—The chancery courts of this State 
have original jurisdiction to entertain suits for dower concurrent 
with the courts of law, especially where there is a purchaser under 
execution title in possession of the lands at the death of the hus- 
band, and there is necessity for an account for mean profits, by way 
of damages, between the tenant of the lands and the claimant of 
the dower interest. —Jrvine v. Armistead. .........ccccecceccccces 

2. When not defeated by lien of judgment.—A judgment of a circuit 
court, rendered on the 10th day of September, 1861, on which an 
execution was issued within the year after its rendition and re- 
turned unsatisfied, and upon which judgment no other execution 
was issued until September, 1865, is not a lien on the lands of a 
defendant in said judgment, which will defeat his widow’s right of 
dower in his dowable lands, when the marriage with such defend- 
ant took _— on the 29th wd of November, 1862, and after the 


3. What no bar to right of dower. a sale of such defendant’s dowa- 
ble lands under execution on such judgment, and the conveyance 
of the same to the execution purchaser by the sheriff in 1866, is 
no bar to the widow’s dower.—S, C........... ..-0-- oe ake pees 

4. Purchaser at execution sale under such judgment ; for what is liable. 
The purchaser under such sale, or his administrator, is liable, if he 
resists the widow’s application for dower in such lands, to account 
to her for the mean profits of such dower lands from the death of 
the husband, by way of damages, during the tenancy of the same. 

Widow's quarantine. —The widow’s quarantine, as given by section 
1630 of the Revised Code, pertains exclusively to property of which 


she is dowable,—-Piezalag vp. Campbell. «0.66 ..c006 seccesce.ceseves 
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ERROR AND APPEAL. 
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1. From chancery decree —An appeal can not be taken from an order 
of the chancery court sustaining a demurrer to a cross-bill, filed by 
way of an answer to the original bill, and dismissing such cross- 
bill, before the final determination of the cause.—Thornton v. Kyle. 

2. Same.—Such a case does not fall within the relief of the section of 
the Revised Code allowing appeals from certain interlocutory judg- 
ments and decrees, before the final determination of the cause, 
BC: eee ochib se suse LHR Uue A Nstetats inte Pare aS uo ewes le lds Rare 

3. david, right of heey sks nie can not be restored.--A party who 
has lost his right of appeal, though without fault or neglect on his 
part, can not restore it through the mere instrumentality of a mo- 
tion to set aside the judgment complained of, which is overruled, 
His remedy, where he shows a ease for relief, is by certierari, the 
grant of which is discretionary.-—Boynton v. Nelson .........0055 


PRACTICE. 

4. Case struck from docket, for want of jurisdiction.— Where the tran- 
script of the record and proceedings of the lower court were filed 
in the supreme court, it no where appearing, either in the record 
or clerk’s certificate, that an appeal had been taken, there being no 
appeal bond or security for costs of the appeal, the supreme court 
ordered the case stricken from the docket, as one of which it has 
no jurisdiction.— Brigman v. The State....... 0.2.6... Syste seiateys a5 

5. Assignment of errors in criminal case,— Although, under our stat- 
utes, no assignment of error is necessary in a criminal case ; ney- 
ertheless, the accused should, in some proper manner, bring to the 
notice of the court the matters relied on to reverse the judgment 
a. —Robinson v. The Stale ..........0.e000-. eee eal erie 
. Error without injury in charge of court on effect of nebiieniie. —A 
pa on the effect of the evidence should not be given, unless at 
the request of one of the parties; but when it is clear that no in- 
jury has resulted, the judgment will not be reversed.— Dugger v. 
BRIE eG ae ioies lo p.6 clon S'Nete CA Mlos SUAS AERIEG wisiais aidiewials ea sctisnte's 

7. Error without injury; what no ground for reversal.—A charge of 
the court which is more favorable to the defendant objecting to it 
than the testimony justifies, is, at most, but error without injury, 
and is not a ground for reversal.— Wilcoxen v. Reynolds. ........-- 

8. Same; party complaining must show error.—When a charge is of 
such doubtful meaning as to leave it uncertain whether it would 
produce a correct result or not, the party objecting to it must show 
that he wouid be injured by it. Any process that will reach a cor- 
rect result will be sufficient.—S. C...... 2.22. Sasiusstssoet acces 

9. What objection can not be made for first time in the supreme court. 
The objection that the complainant is administrator only by ap- 
pointment of a court of the Confederate States, can not be made 
for the first time in this court.—Costley v. Towles.........----.--- 

10. Waiver of irregularities.—Mere irregularities may be waived by 
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ERROR AND APPEAL-—-Continvuep. 
a subsequent step taken in a cause, but substantial errors will not 
be. Ifa plaintiff, against the objection of the defendants, improp- 
erly obtains an order of the court setting aside a final judgment 
obtained by him at a previous term, and re-instating the cause on 
the docket, the appearance of the defendants, on a trial afterwards 
had, will not be a waiver of the error.—Curtis v. Gaines.......... 
11. Reversal of probate decree.—A decree of the probate court on the 
facts of a case, will not be reversed when the evidence on cither 
side is pretty evenly balanced.—//ightower v. Moore...-.. eetemevin 
12. Reversal of chancery decree on facts.—A decree of the chancery 
court on the facts of a case, will not be reversed unless decidedly 
contrary to the weight of evidence.—Marshall v. Howell....... 
13. Same. —When the decree of the chancellor is not opposed to the 
evidence on which it is based, it will not be reversed because the 
evidence which supports it is weak and suspicious. Before sucha 
decree is disturbed, there must be a strong preponderance of the 
evidence against it.—Aennedy v. Marrast...........- Pahstoviens sarersie 


JUDGMENT. 


14. When corrected and afirmed.—A judgment in the court below in 
favor of the moveantin the court below, ‘‘or his attorneys of re- 
cord [naming them],” will be corrected in this court, when the ver- 
dict in the court below was in favor of the moveant and the at- 
torneys Were not parties to the suit, by arresting that part ordering 
payment to the attorneys of record, and the judgment as thus 
corrected affirmed.— Webb v Edwards ...........00.008 dees 

15, Final decree on reversal, when will not be rendered by supreme court. 
A decree will not be rendered here, when it is possible that a differ- 
ent result, more favorable to justice, might be obtained by remand- 
IG The CAUBC—LATNAM ©, | SUAPER oo aiiia ses asics sic Jescscwale eae 


ESTATES OF DECEDENTS. 


1. Property exempted from administration ; when may be sold by admin- 
istrator.—The property of a iecedent exempted from administra- 
tion by section 2061, Revised Code, may be sold by the administra- 
tor for the benefit of the family, if not needed for their use. But 
if he sell it without the consent of the family, he is liable for its 
conversion.—Barwick v. Rackley. .......0.cecccccccccccee ei areata 

2. Same; when widow is estopped from suing for.—The consent of the 
widow to the sale of such property, in consideration of an invalid 
agreement with the administrator, is noconsent. But asale at her 
request estops her from suing for the conversion.—S. C.........- 

3. Same; power of widow to sell.—The widow, when she is the head 
of the family, may sell such property ; and if the family is to be 
dispersed she may sell her interest in it without regard to whether 
iG NAG DEON B6t Aare OF NOC — 0. Cis ccse accied oivw cisdcw dalbelsiowsee 

4. Same ; when guardian liable for conversion of.— The ¢ guardian of an 
infant member of the family is liable for a conversion, if he sells 
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ESTATES OF DECEDENTS.—ContinveEp. 
the child’s interest in the property. Secus, if the child be with. 
drawn irom the famiily.— B.C... .i606 os cce obo es ce ceweseeeses ‘ae 
5. Inventory, §c., of administrator ; when not inadmissible as evidence. 
The inventory and sale bills of an administrator are not inadmis- 
sible as evidence, because they were made during the late civil war. 





ROM oesiee uc Sees ese ikuBeEeReGNG ese pics eSeets a wese Gn onee 
6. Sale of pertshatle property.—It is not Sadbtieeieli that an appli- 
cation for the sale of property of an estate, because it is liable to 
waste or of a perishable nature, should be in writing and be veri- 
fied by affidavit. But for the sake of order and pre ision, such an 
application should always be in writing, and be verified by affida- 
vit.—-Adkinson v. Wright......... bey eee ene etre Sane aie 
7. Same ; order of sale, when not void.— Where the record dies that 
application was made, and that the court was satisfied by proof 
that the property was of the perishable nature alleged, and its sale 
would be beneficial to the estate, the sale is not void.—S. C....... 
8. Order of sale made in 1861; only prima facie good.—An order for 
the sale of a decedent’s lands, for distribution among his heirs, 
made by a probate court in this State, in the year 1801, is only 
prima facie, and not conclusive.— MeSwean v. Faulks......6000005 
9. Same, for what causes such sale may be set aside.—A sale under such 
an order, made in the year 1863, may be vacated ana set aside on 
motion, tounded on the petition of the parties complaining, who are 
distributees of said estate, made in the court of probate wherein 
the record of the first order and sale are found, if it appear that 
such sale has never been confirmed, and the purchaser at such sale 
has failed to give the security for the purchase-money required by 
law, and is dead at the date of said motion.---S. C.......... 2.2... 
10. Widow's quarantine. —The widow’s quarantine, as given by sec- 
tion 1630 of the Revised Code, pertains exclusively to property of 
which she is dowable.—Pizzala v. Campbell ........ 06.26. 00000- 
Leasehold ; widow not entitled to rents and profits of.—A leasehold 

is not such ap estate as the widow of the lessee is entitled to retain 
the rents and profits of, by Art. 14, § 5 of the State constitution. 
RU MND Se eiaicte ois te nsicis ssi cokes ase Buje marceeiue ania wwe ais melee cots 
12. Sale of land by decree of probate court; for what purpose parol 
evidence inadmissible.—In an action for the recovery of land brought 
by the heirs of a decedent against a purchaser at a sale under an 
order of the probate court, parol evidence is inadmissible to prove 
the non-payment of the purchase-money, after a conveyance has 
been made by order of the court on the application of the purchaser 
under § 2096, Revised Code. — Dugger v. Tayloe ...........000005 
13. silat settlement ; prima facie correct.—Aun annual settlement of 
an estate is to be taken as prima facie correct on final settlement, 


RUM REES SMURNY ©. SOVINE: osccussoeeccsaves Sess dace dodeien 
14. Presumption of final settlement of ‘élite after lapse of twenty years ; 
by what avoided.—The presumption of the final settlement and 
distribution of an estate, after the lapse of twenty years, is 
avoided, in favor of a distributee, by proof of an annual set- 
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ERROR AND APPEAL--Continvrep. 
tlement within the time, and the absence of the administrator 
from the State a sufficient Jength of time during the period within 
which he might have be n called tu account.—S. (G............ 533 
15. Decree of final settlement ; when may be annulled.—The ccurt of 
probate may set aside a judgment or decree made therein on the 
final settlement of an administration, where it appears from the 
record that the court acted without jurisdiction of the parties or 
the subject matter.—VPelty v. Britt's Legatees...... oa acciouaierrela OL 
16. Same ; what necessary when minors are interested. —'The court of 
probate can not proceed in the final settlement of an administra- 
tion where the record shows that there are minor distributees, with- 
out appointing a guardian ad litem to represent the minors and his 
acceptance of such appointnient, if there is no general guardian. 


17. Same.—A decree of the court of probate or the final iia 
of an estate by an administrator, when there are minors, who are 
unrepresented by a guardian ad litem, will be set aside as void on 
motion of the: GistTibiteGs:—G.. Co... 6. 6io.cscie o.s:e jena aise wie ans ereieieiee's 491 
18. Review of final seitlement in chancery.—Section 2274, Revised 
Code, seems to authorize a review in the chancery court of the final 
settlement of a decedent’s estate in the probate court, upon speci- 
fied errors positively charged, little short of the privilege and right 
of appeal.— Meadows v. Edwards § Brassell.......... BOC Gee 354 
19. Bill by minors to correct errors in final settlement ; when not with- 
out equity.— When, in such settlement, a decree has been rendered 
in favor of the administrator, a bill filed by minor distributees, 
alleging that they were represented only by a guardian ad litem, 
and specifying errors equal in amount to the decree, is not without 
et, BN Oe ee ae. . biases a eepenesse ; . 354 
20. Final settlement of administrator in chief, sufficient to wait bill 
to correct errors.—The final settlement of the administrator in 
chief, is sufficient to support the bill, although an adminis- 
tration de bonis non is pending. The distributees are parties in in- 
terest, unless the estate is declared insolvent, and may be so 
afterwards.—S C........... aise wine ie feieee d1eisiwinld as faie isa aioe mieten ones 
See, also, Execurors AND ADMINISTRATORS. 


ESTOPPEL. 
See Corporations, 10, V1. 
Estates OF DECEDENTS, 2. 
EVIDENCE. 
ADMISSIBILITY AND RELEVANCY. 


1, Evidence must be relevant to issue—The evidence must be relevant 
to the issnes, or some one of them. It must tend to prove the facts 
alleged in the pleas, Evidence by one of the parties to a contract, 
that a sum of money mentioned therein was understood by one 
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EVIDENCE--ContTINueED. 


only of the parties to the contract that it should be discharged by 
a payment in Confederate currency or treasury-notes, will not be 
competent under the issue ona plea that it was understood and 
agreed by both the parties to the contract that it might be discharg- 
ed by a payment in Confederate currency or treasury-notes.--- 
PT RATION D: CUNTINGROM 2.56 cccnieciicecicsev veces esendoes ; 

2. Character in criminal case.— _ a ninstnade case, @ wile nee of gunuvil 
good character must have reference to a time before, and not after 
the act or acts complained of were committed ; and when the 
defendant has voluntarily put his character in issue by introdu- 
cing evidence vf his general good character, the State, even on 
cross-examination, can not inquire into the defendant’s character 
subsequent to the time the offerise was committed.—Brown v The 
FOIE Sse ios acts Oars Pye Fy SE CeO RN ey eae eo ere 

3. Motive to commit crime.- “Evidence e of a motive to commit the 
offense charged, though weak and inconclusive, is admissible where 
the commission of the crime is shown and the circumstances point 
to the accused as the guilty agent.-- Overstreet v. The State. 

4. Same.— Any fact which tends to show the real motive of the ac- 
cused in killing the deceased is relevant evidence, whether offered 
in prosecution or defense.—Flanagan v. The State..........++55- 

5. Unstamped agreement.—-A written agreement, the foundation of an 
action for damages, made in the year 1863, and unstamped, is in- 
admissible as evidence.---Mobile §- Ohio Railroad v. Edwards..... 

6. Inventory, §c., of administrator ; when not inadmissible as evidence. 
The inventory and sale bills of an administrator are not imadmis- 
sible as evidence, because they were made during the late civil war. 
Barwick v. Rackley........... ae Swi pie pmiathte oes oom ws ee 

7. Writien contracts sued on.—Section 2682 of the Revise 2 Code iup- 
plies to written instruments, the foundation of the suit, purport- 
ing to be made by a corporation defendant, its agent or attorney, 
in like manner as it applies to instruments purporting to be made 
by natural persons, &c., and must be receivedin evidence without 
proof of the execution, unless the execution thereof ix denied by 
plea verified by affidavit. .--Oxford Iron Co. v. Spradley.........+.. 


, ADMISSIONS AND DECLARATIONS, 


8. Admission of record. —Where the defendant is sued as a corpora- 
tion aggregate, the appointment of an attorney, and an appear- 
ance entered by him, is an admission of record of the corporate 
character of the defendant.— Uxford Iron Co. v. Spradley..... .... 

9. Escape of accused during trial, when may be given in evidence. -—The 
escape of the accused from custody during a criminal trial is evi- 
dence of guilt, which may be given in evidence against him on a 
second trial upon the same indictment and for the same charge, 
when it appears that there was no other reason for the escape than 
a fear of conviction on the first trial, But such evidence is not 
conclusive.---Murrell v. The Stale........... 
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EVIDENCE—ContTinveED. 
10. Declarations of accused, in his own favor.—The recent possession 
of the stolen property by the accused, in a prosecution for larceny, 
is evidence of guilt, if unexplained ; and can not be explained, in 
his favor, by his own declarations as to the manner in which he 
acquired such possession.— Maynard v. The State........-+2++0+4+ 85 
11. Books of private corporations.—The competency as evidence of 
the books of a private corporation is not destroyed because they 
had been for some time in the possession of the attorneys of the 
corporation, who brought them into court and delivered them to 
the attorneys of the opposite party, for use as evidence in the pend- 
ing trial, there being no suspicion or claim of fraud on their part. 
MoCullough ©. Tatladega Tas. Co... .... ccc cc ccccccscsccccesccces 376 
12. Same; when entries are inadmissible against third persons.— 
Entries in the books of a private corporation, relative to any prop- 
erty or right claimed by it, are inadmissible as evidence to estab- 
lish such rights against third persons.—Jones v. Trustees Florence 
I i iiink ctor av bd caeencnces cabbies cbenes ance vuns 626 
13. Declarations of councilman; when admissible against corporation. 
M., the city physician of an incorporated town, duly elected to his 
office by the corporate authorities, wishing to be paid extra compen- 
sation for attention to small-pox cases, went before the town council, 
and requested to know what extra compensation would be allowed 
him, and was told in reply to his request, by one of the council- 
men,in hearing of all the others of the council then present in the 
council-room and engaged in their regular business, and without 
any objection trom any councilman present, ‘‘Doctor, go on with 
your small-pox cases, and we will do what is just and right; can’t 
you take our faces for that ?”—Held, that this is competent evi- 
dence for M. in a suit against the corporation for extra compen- 
sation for services in such small-pox cases, in connection with 
other proof that such services were performed and accepted by 
the corporation, when the action is ‘‘on account or verbal con- 
tract.”—City of Selma v. Mullen..... SARC GON COL OO AOC OIC 4i1 
14. Same; effect of.—After such a declaration, the corporation is 
bound to pay what is just and right for the extra services thus ren- 
dered. And the corporation can not, by resolution of the council 
or by-law, fix the amount of extra compensation without the assent 
and concurrence of M., the physician.—S. C................000- 411 
15. Plaintiff's declarations; not admissible in his own favor.—What 
a plaintiff said to his partner and co-plaintiff about defendant’s 
warranting a horse to be sound, in the absence of defendant, and 
after the sale, is not evidence to prove a warranty of soundness in 
an action for a breach of such warranty.—Smith v. Flagg..... oes» 624 
16. Transactions by deceased ; what competent evidence of.—The letters 
of an intestate, written to parties claiming indebtedness against 
his estate, and his drafts drawn on and accepted by them, and in 
their possession, are competent evidence of transactions between 
the parties to which they refer, tending to establish the correctness 
of the claims.—Prestridge v. Patrick Irwin & Co..... sista Piererslereisiaqa . 653 
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ParoL AND WRITTEN. 





17. Contents of unstamped written agreement.—Where the written 
instrument which is the foundation of the suit is unstamped, and 
excluded as evidence for that reason, the contract evidenced by 
such written instrument can not be proved by oral evidence.—Mo- 
bile & Girard Railroad Company v. Edwards. ............ 2000000. 267 

18. Insolvency —In an action for the conversion of a promissory note, 
the insolvency of the maker of the note may be shown by parol 
evidence.——MePotere v. PRUipe 2... 2.0cscccssccceseseccesscess 496 

19. Acceptance by corporation of subscription.--The acceptance by the 
trustees of an incorporated university of the terms of a subscrip- 
tion to its endowment fund may be proved by parol testimony, 
Jones v. Trustees Florence Wesleyan University......... ..sesee0- 626 

20. Sale of land by decree of probate court ; for what purpose parol evi- 
dence inadmissible.—In an action for the recovery of land brought by 
the heirs of a decedent against a purchaser at a sale under an order 
of the probate court, parol evidence is inadmissible to prove the 
non-payment of the purchase-money, after a conveyance has been 
made by order of the court on the application of the purchaser 
under § 2096, Revised Code.— Dugger v. Tayloe...........eeeeees 320 


RecorDs. 


21. Transcript, authentication of ; when sufficient.—A transcript of 
the judicial proceedings of a court of record in this State is suffi- 
ciently authenticated to be admissible in evidence in any other 
court of the State when certified by the proper officer under the 
seal of the court.—Cockran v. The Staté:.........++.e000 a naeee 714 


EXECUTION. 


1. For sale of attached lands.—Lands levied upon by attachment, 
after judgment for the plaintiff, may, as well as personal goods so 
levied on, be sold at the election of the plaintiff, by either a vendi- 
ditioni exponas or the ordinary writ of fieri facias.—Autry v. 
WB tcsiswacs one sew sisee esses. 3 SU ESN MLSs Mea wieceee peas waae 476 

2. On judgment against administrator of insolvent estate.—No execu- 
tion can issue upon ajudgment which is obtained against the rep- 
resentative, after a declaration of insolvency.— Cogburn v. McQueen, 551 


EXECUTORS AND ADMINISTRATORS. 


1, Liability on contract.—Where a purchaser at an executor’s sale of 
his testator’s personal property made in 1860, by agreement with 
the executor in 1864, settled his debt with Confederate currency, 
which he immediately received back as administrator of a deceased 
distributee’s estate in part payment of his intestete’s share, — Held, 
the contract was supported by such partial payment, and the pur- 
chaser was liable, as administrator, to the estate he represented, 
and not as debtor to the estate from which he purchased.— Wright 
©. Bott. .cccccccccces $0s0S0SSRs00 occncersesece TTT TT TTT TTT Tey 200 
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EXECUTORS AND ADMINISTRATORS—Conrtinvep. 

9, Transfer of note by executor.—A promissory note payable to exe- 
cutors, transferred by them in payment of a liability of the estate 
of equal amount, may be sued on by the holder, These facts will 
protect the maker against any suit instituted by an administrator 
de bonis non or other representative of the estate.— Moses v. Clark. 

3. Administrator of administrator ; what can not recover.—The ad- 
ministrator of an administrator is not entitled to recover money 
due on a promissory note which was made payable to his intestate, 
but was really assets of the first estate, without proof that his in- 
testate had accounted for it, or been charged with it on settlement. 
Dempsey, Harrell & Co. v. Stapleton. . : AoQdeweeenee ts 

4. Property exempted from administr ins , apreanen may be sold by admin- 
istrator.—The property of a decedent exempted from administra- 
tion by section 2061, Revised Code, may be sold by the administra- 
tor for the benefit of the family, if not needed for their use. But 
if he sellit without the consent of the family, he is liable for its 
eonversion.— Barwick v. Rackley...........cccccsscscesss svccee 

5. Inventory made during the war.—The inventory and sale bills of an 
administrator are not inadmissible as evidence, because they were 
made during the late civil war.—S, C......... ccc eee ee ces none 

6., Failure to make settlement ; when not good ground for removal of 
administrator.—An administrator ought not to be removed for 
merely tailing to make regular settlements, when no damage to the 
estate is shown, and he has not been required to do so, by either 
the court or those interested.— Hightower v. Moore. .........++++- 

7. Receipt of Confederate currency by administrator ; when no ground of 
removal.—Itis no ground for removing an administrator now, that 
in 1864 he received Confederate currency in payment for property 
OL THO OstHSE OIG UY HIM. 95 Ol. ooo: oa civdiees wiceuielersiedisine ee ne 

8. Executor; what may not plead without alleging settlement, §-c.—No 
executor or administrator of a solvent estate can allege his resigna- 
tion, removal, the revocation of his letters, or that his authority 
has ceased from any cause, in defense of an action, without an 
averment that he has settled his accounts, and delivered over the 
assets of the estate as required by law.—Cogburn v. McQueen..... 

9, Same; what good plea in bar.—But a plea that before the com- 
mencement of the suit, his authority had ceased, the estate had 
been declared insolvent, and an administrator de bonis non was 
appointed, would bar an acticn.—S. C.........---.--2.- 

10. Order removing administratrix ; when will be presumed to sii a 
made.—In a collateral proceeding, an order removing an adminis- 
tratrix will be presumed to have been made, when a citation has 
been served on her to appear and renew her bond, or show cause 
why she should not be removed ; and prior to the day appointed, 
she filed her accounts for a final settlement, and on the day set 
for the hearing, an administrator de bonis non was appointed, the 
settlement made, and a judgment for the balance in her hands 
rendered in favor of the administrator de bonis non.—S. C.....-.. 

11. Presumption of final settlement after lapse of twenty years ; by what 
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EXECUTORS AND ADMINISTRATORS—Continvep. EX 
avoided.—The presumption of the final settlement and distribution t 
of an estate, after the lapse of twenty years, is avoided, in favor J 
of a distributee, by proof of an annual settlement within the time, 4. 
and the absence of the administrator from the State a sufficient f 
length of time, during the period within which he might have ok 
been called to account.— Scruggs § Lindsay v. Orme.............. 533 | 

12. Annnal settlement ; prima facie correct,—An annual settlement of 


an estate isto be taken as prima facie correct on final settlement. | 


13. Order removing executor ; when void.—An order of the probate : 
court removing an executor, made at a special term, to which the 
cause was not adjourned or appointed, is void.— Boynton v. Nelson 501 5. 

14. Same ; what order not grantable as of course —Such an order is 
not one which is grantable of course in the contemplation of sec- 


tion 795 of the Revised Code.—S, C..........cccceccccessccceece 501 

15. Statutes relating to removal.—The statute upon the removal of ex- 6. 
ecutors and administrators is pari materia, and must be construed 
together as one law.—Crawford v. Tyson. ..........000. cceeseees 299 

16. When executor may be removed without written application.—Upon 7. 


the removal of an executor or administrator from this State, the 
judge of probate of the county in which the letters testamentary 
have been granted, may, for this cause, proceed to remove him 
from his office of such executor or administrator, under section 8. 
2029 of the Revised Code, without an application in writing there- 
ee ene et ee ee eet ee eee 299 
17. Notice of proceedings for removal, to non-resident executor.—In 
such a proceeding, such non-resident executor or administrator 
may be notified by publication, under section 2022 of the Revised 
Code, of the proceedings against him, and a removal upon such 9 
notice by publication is not void for want of sufficient notice. 
Publication is a proper mode of service of citation against a non- 
REMMAEORE BRIS Kona wit eNEKGRCSiGSEESMebeesiacs  <aeeders 299 
18. Surety on administration bond ; what liability of, not discharged i 
by.—The liability of a surety on an administrator’s bond is not dis- 
charged by his death, although the default occurred afterwards. 
See UNO ONE ois h Giga Wa he Rein so ¥ bios Cele wdabs Sais eee yee oo 387 


EXEMPT PROPERTY. 


1. Exemption statutes construed.-In this State the claim of a resi- 
dent citizen to such portion of his personal property as is exempt 
from sale on execution, or other final process of any court, issued 
for the collection of any debt, is an important and “ valuable legal 


right.”-—-18 Ala. Rep. 127.-Webb v. Edwards.......0 6.2.00. ceees 17 
2. Same.--Laws for the protection of this right in this State have 
always been liberally construed.—22 Ala. 624.--S. C............. 17 


3. Same.—Under the laws of Alabama, money is personal property, 
and a resident of this State is entitled to have $1,000 of his per- 
sonal property exempt for the use of his family, and the personal 
property so reserved may consist of money. Under the constitu- 
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tion, a resident without a family may claim this exemption.—-Const. 
Ala. 1867, Art. 14, § 1; Revised Code, § 2884.—S. C.......0220- 17 
4. Same.—A defendant in an attachment and garnishment snit may 
go into the circuit court, and on motion in that court may claim a 
‘ sum of money equal to the value of $1,000, while in the hands of 
the garnishee against whom judgment has been rendered, or after 
the same has been collected by the sheriff on execution against the 
garnishee, and have his claim to the money thus collected tried 
and determined by a jury, as upon a motion to show cause against 
a rule for the payment of the money to the claimant as his exempt 
ROE Cia: 53s vidi Soe eo Viol sia Sie RaSRSw Sew odo aweCeoeueeeNes 17 
5. Some ; verdict of jury on trial of such motion, effect of.—On the trial 
of such a motion, when all the parties in interest are before the 
court, and there is no exception, the verdict of the jury is conclu- 
sive, if the law is with the claimant.—-S C............ceccccccces 17 
6. Exemption, claim of ; when not toe late.—The claim of such exemp- 
tion does not come too late when it is made before the money thus 
collected is paid over to the plaintiff in the attachment suit.—S, C. 17 
7. Exemption of decedent's homestead.—A leasehold is not such an es- 
tate as the widow of the lessee is entitled to retain the rents and 
profits of, by Art. 14, § 5 of the State constitution.—Pizzala v. 
MIME sya. aio ty orale Ap clam wie ratorcts Hs Wiavelel oiaiaies isles eieis ew Naleeoieiey— . 3d 
8. Property exempted from administration ; when may be sold by adele 
istrator.—The property of a uecedent exempted from administra- 
tion by section 2061, Revised Code, may be sold by the administra- 
tor for the benefit of the family, if not needed for their use, But 
if he sell it without the consent of the family, he is liable for its 
conversion.— Barwick v. Racklay........0.cecceccesccccccncceees 402 
9, Same; when widow is estopped from suing for.--The consent of the 
widow to the sale of such property, in consideration of an invalid 
agreement with the administrator, is noconsent. But asale at her 
request estops her trom suing for the conversion.—S. C.........- 402 
10. Same; power of widow to sell.—The widow, when she is the head 
of the family, may sell such property ; and if the family is to be 
dispersed, she may sell her interest in it without regard to whether 
it has been set apart or not.—S. C....... .-cececcccceccccccscccce 402 
11. Same ; when guardian liable for conversion of.— —The guardian of an 
infant member of the family is liable for a conversion, if he sells 
the child’s interest in the property. Secus, if the child be with- 
GLOW IPOM THO TAD Y= Ge, G06. acs's 55.0 64:5 Koen wee one ws siesta 402 





FINES. 
See Criminat Law, 15. 
GARNISHMENT. 


1, Answer of garnishee; what plaintiff may require when unsatisfactory. 
When the answer of a garnishee is not satisfactory to the plaintiff, 
he is entitled to examine him orally in the presence of the court, 
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GARNISHMENT—Contrnvep. 
or he may make affidavit that he believes the answer to be untrue, 


and have an issue made up for trial.— Wright v. Swanson..... oes 708 


2. Same; when garnishee can not object to irregular mode of contest. 
If the plaintiff obtain leave of the court to file interrogatories, and 
the cause is continued under agreement to give time to the gar- 
nishee to answer, he can not at the next term object to the manner 
of his examination.—S. C....... een nesses See Resor o esse eease 

3. Same.—In such a case, if the answer to the interrogatories is in- 
sufficient, the plaintiff ought to be allowed an oral examination. 
Pe Mp Seeks Rabie Wein dew and edede - eNs0¥ one TT TTT TTT Te 

4, Claim of exemption by defendant.—A defendant in an attachment 
and garnishment suit may go into the circuit court, and on motion 
in that court may claim a sum of money equal to the value of $1000, 
while in the hands of the garnishee against whom judgment has 
been rendered, or after the same has been collected by the sheriff 
on execution against the garnishee, and have his claim to the money 
thus collected tried and determined by a jury, as upon a motion to 
show cause against a rule for the payment of the money to the 
claimant as his exempt property.— Webb v. Edwards.............. 

5. Verdict of jury on trial of such motion, effect of.—On the trial of 
such a motion, when all the parties in interest are before the court, 
and there is no exception, the verdict of the jury is conclusive, if 
the law is with the claimant.—S C............ cece ccc ceeeeeeeese 

6. Same; when not too late.—The claim of such exemption does not 
come too late when it is made before the money thus collected is 
paid over to the plaintiff in the attachment suit.—S. C........... 


GUARDIAN AND WARD. 


1. Liability of guardian for interest.—Generally, ® guardian is only 
liable to account tor simple interest. He can not be charged com- 
pound interest unless he receives compound interest, or has been 
guilty of a gross abuse of his trust.--Vaughan and Wife v. Bibb... 

2. Probate court, power of to re-state accounts during same term.—The 
court of probate may recall and re-state an account of a guardian, 
once allowed and passed, during the same term at which it was so 
passed. The court’s power over such a proceeding does not end 
until the court is adjourned without day for the term.—S. C...... 

3. Receipt of ward and husband ; when binding.—If a married woman 
and her husband join in a receipt to her guardian for a sum of 
money due her as the ward of such guardian, the receipt is bind- 
ing on her, unless there is mistake or fraud.—Ordin. No. 38, 1867. 


Receipt for Confederate money.—Though the consideration of such 
a receipt may have been land or Confederate money, it would not 
be void for this reason. And the ward would be bound for the 
amount at which she and her husband re-sold the land thus ob- 
tained, though she only received Confederate money in payment, 
when there was no dissatisfaction manifested by her and her hus- 
band with the sale thus made.—S. C................0008 55: eee 
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GUARDIAN AND WARD .—ContinvEp. 

5. Action by guardian.—Where a plaintiff styles himself guardian of 
A. B., and declares on a note payable to him, in that character, 
but the suit is not brought for the use of the ward, the action is 
his individual suit, and the superadded words, “ guardian of A. B.,” 
will be regarded as mere descriptio persone ; and on the death of 
the plaintiff the suit should be revived in the name of his personal 
representatives.— Bradley v. Graves....  ..0- -seeseececeeevcees 

6. Same; what constitutes payment.—In such a case, if the action is 
revived in the name of the ward, who has become of full age, with- 
out objection, a payment made to the deceased plaintiff, before suit 
brought, will be an extinguishment of the debt, and a good de- 
fense to the action, although the note may remain in the hands of 
the payee, after payment, and, subsequently, come to the posses- 
sion of the ward, before the suit is so revived in his name; unless 
the note was left in the hands of the payee for an improper and 
fLAWAUIONY PUTPONS HBC... «5 cick 50:s:csic0e 6 elvewss 654 seleloe erat ere : 

7. Conversion of exempt property by guardian.—If the guardian of an in- 
fant member of a decedent’s family sells his ward’s interest in prop- 
erty exempt from administration, (Rev. Code, §2061,) he is liable for 
a conversion ; secus, if the child has been withdrawn from the family. 
Bare Ue TAA oR bine bests “views ne balebasa dele eae 

8, With what guardian is chargeable on final settlement.—A gueedion 
who receives in payment of a solvent debt, due to his ward, the 
note of a third person instead of money, receives the same at his 
peril, and if he fails to collect said note, and the maker becomes 
insolvent, must, on his final settlement, be charged with the 
amount of the debt, and interest on the same from the time it was 
due, although he may have used due diligence to collect said note. 
TG GA AOC DOIG 5666.4 65k sin one. wein hse 00 Rae vod ees wiete nec 

9. Settlement in chancery.—A bill which shows that the guardian 
accounted regularly during his life for his ward’s estate, but died 
before final settlement, and that the final settlement was made by 
his representative after death, and when the decree on such settle- 
ment seems regular on its face, is demurrable for want of equity, 
unless it shows that the decree was erroneous by reason of mis- 
takes or fraud. A mere allegation that there were sums of money 
in the guardian’s hands unaccounted for, without showing what 
they were, or fraud or mistake, is not enough to give equity juris- 
diction.— Bibb and Wife v. Carpenter ....-. ..ceee 222 222 cee eens 

10. Same.—It is a sufficient ground for transferring, at the suit of 
the ward, the settlement of a guardianship account from the pro- 
bate to the chancery court, that the guardian was a certificated 
bankrupt, and died leaving no estate whatever.—Jones & Cullom 
DSA oeevgie alata Grais ate Ree Dice ep Rie ela salalaale SE arere titers eae e wate 


HUSBAND AND WIFE. 


1. Attachment to enforce payment of debt against husband and wife, 
contracted under section 2376 of the Revised Code.—Whether or not 
an attachment can be issued against hushand and wife to enforce 


584 
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payment of a debt contracted under section 2376 of the Revised 
Code, is an open question, which the court will decide when a 
proper case arises. Wright and Wife v. Snedecor.........+-.+-++5 


2. Husband's power to correct wife.—In this State a husband can not 


commit a battery upon his wife, by way of inflicting upon her 
“ moderate correction” in order to enforce obedience to his just 
commands.—(Prcx, C. J., dissenting.)—Fulgham v. The State... 


3. Same.—The authority for ‘‘ wife whipping” rests upon a relic of # 


barbarous and unchristian “ privilege,” which, even in the mother 
country, was never claimed to be law, except among people of the 
“lower rank.” The law in this country recognize= no such distinc- 
CSE Veer hpi SA eeERASSERS * Sbeinen cee- seus 


4. Receipt of married woman and husband ; when binding.—-If a mar- 


ried woman and her husband join in a receipt to her guardian for 
a sum of money due her as the ward of such guardian, the receipt 
is binding on her, unless there is mistake or fraud.—Ordin. No. 38, 
1867.— Vaughan and Wife v. Bibb... 0.0.0... cece cece eee eee fee 


5. Separate estaie of married woman; what will be subjected in equity 


to payment of note executed by her during coverture —Where a feme 
sole, in contemplation of marriage, by an ante-nuptial deed con- 
veys her property to a trustee, in trust to her sole and separate use, 
for the support and maintenance of her intended husband and her- 
self, and such children as they may have, chancery will charge it 
with the payment of a promissory note, made by her after the mar- 
riage, for her own debt ; and a bill filed for that purpose need not 
state that the debt was contracted for “ family supplies or main- 
i Se SS LAcch iN eheeRGedacaess 8 89 noceenss 


6. Separate estate of married woman; of what consists —Under the 


~ 


laws of this State, all the property of a married woman is her sep- 
erate estate, if it has accrued to her since the adoption of the Code 
of Alabama.—Stone § Matthews v. Gazzam....-... 


. Same; deed by husband to wife.—The deed of a busbena, naibe in 


this State since the adoption ot the Code of Alabama, to the wife, 
on a valuable consideration paid by her to hiv , by which he con- 
veys to her his interest in a steamboat and its equipments in this 
State, if, free trom fraud, is not void. Such a deed, if voidable, 
can only be avoided by the parties to it, or their creditors, and not 
EO i aS ci Wieed bun ib b0 €b 46h 0dnadbbswelees.e 


8. Same; possession of steamboat under such deed ; what contract will 


authorize wife to make, and sue onin her own name.—The posses- 
sion derived from such a deed will authorize the wife to use the 
boat in the business of transportation on the navigable waters of 
this State, and to enter into a contract for the repairs of its ma- 
chinery, and upon a breach ofa contract for such repairs, she may 
bring an action for manners on such contract in her own name zs 
ptt cetacean re 
Husband, conveyance of to trustee for wife; what title confers on 
trustee.—A bona fide conveyance by the husband to a trustee for 
the use of his wife, of property purchased by him chiefly with funds 
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HUSBAND ‘AND WIFE— ~CONTINUED. 
of his wife, received from her guardian, the title to which he took 
in hisown name, made in consideration of such funds so received 
and appropriated by him,confers on the trustee such an interest in 
the property as will enable him to maintain trover for its conver- 
SN EE TTI inns d suis 6 caiecins cae ; Repce seme 
10. Plea of coverture.--In a suit against one ‘of the makers of a 
promissory note, a plea by the defendant that his co-maker was, 
at the time of making the note, a married woman and principal in 
said note, and that he signed it as her surety, is subject to de- 
SAUITOL: =-CHUINUIEY Ds BONPOON so. '5'0:0:c/0r.5 0a .e[eid snes eie%iee siealnescose 
11. Separate statutory estate ; what constitutes part of corpus of.—-The 
rents and profits of land subject to the quarantine of a widow, be- 
long to the corpus of her separate estate.-_Dempsey, Harrell § Co. 
DoH OCW s Siva wins aiid owe Sad oie o-vlowceeeeen a eee Bee 
12. Jlusband’s anthony: as trustee ; what action -s wife | can est heel 
A wife cannot divest her husband of his authority as her trustee 
over her separate statutory estate, by contracting with one to whom 
she lends money, that the borrower is to pay it to her and not to 
her husband, he not beinga party to the agreement—Hall v. Cres- 


WE cae s wae sah Rihgrieraeeas al aieh i tit e crabd va tary rg as Sri eee 


INDICTMENT. 


See, CriminaL Law, 


INFANTS. 


1. Contracts of.—Generally in this State, the contracts of an infant 
are voidable, but not void. And such contracts may be affirmed or 
avoided by such infant after he becomes of pelea Gee v. 
DOVME Geese s ness abit si Gales eile ore. s ysis cle dis eis. trelelereoksl Blas mentee 

2. Infancy, defence of ; by whom only can be pleaded.—Infancy is a 
personal privilege, and it can only be taken advantage of by the 
infant himself, or by his personal representative.—S. C....... ees 

3. Ratification of contract ; what will amount to.—In like manner, the 
infant or his personal representative may affirm and ratify his con- 
tracts after he becomes of age ; and the acts which will amount to 
ratification by an infant himself, will amount to a ratification after 
his death by his administrator or executor.—S. C...............- 

4. Same.—If a minor above the age of twenty, but under the age of 
twenty-one years, purchase a horse and give his promissory note 
for the purchase-money, and the horse is delivered to him, and 
the minor then dies before he attains his majority, and the horse 
comes into the possession of the administrator of the infant’s 
estate, who sells the horse as the decedent's property, with a full 
knowledge that it had been so purchased by the infant, and had 
not been paid for, this is a ratification of the sale—S,. C...... eM 

5. Jurisdiction of chancery over.—If a bill be filed relative to an in- 
fant’s estate or person, the chancery court acquires jurisdiction, 
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INFANTS—Conrtinvep. 
and the infant, whether plaintiff or defendant, immediately be- 
comes a ward of the court.--. Rivers v. Durr...... cae aes eee ue ee 
6. Same; when decrees of are binding oninfants.—Decrees made in suits 
by infant plaintiffs, are as binding upon them as upon adults.— S. C, 418 
7. Same; power of to change property of infants.—Whether the 
chancery court has or Las not jurisdiction to sell the real estate of 
tenauts in common for division, lands so sold at the suit of an in- 
fant, when that is the only objection to the sale, may be referred to 
the power of the court to change the property for the benefit of 
the infant, when the infant seeks to recover the land from the 
purchaser by action of ejectment.—S. C..... pita ieteistel Nope 418 


See, also, Estates oF DecEDENTS, 16, 17, 19. 
INSOLVENT ESTATES. 


. Filing claims.—A claim against an estate which has been declared 
geste te must be filed in the office of the judge of probate after 
the estate is so declared insolvent, within the time and in the man- 
ner required by the statute, or the same will be barred forever. 
Rve. Code, § 2196, 2200. 2201.---Clement v. Nelson.......002.++-++ 634 
2. Same.---A filing before the declaration of insolvency under se ction 
2241 of the Revised Code is not sufficient to save the claim from 
the bar on a proceeding of insolvency, but only from the bar of 
non-presentation, or non-claim.---Rev, Code, § 2241,---8. C........ 634 
3. Claim, verification of, by one who does not know correctness ; effet 
of.---The verification of a claim against an insolvent estate by one 
who really does not know it to be correct,if complete in form, is 
defective or insufficient only, andmay be completed by proof at 
any time before the final decree,-- Prestridge v. Patrick, Irwin § Co. 653 
4. Execution on judgment.—No execution can issue upon ajudgment 
which is obtained against the representative, after a declaration of 
insolvency.—Cogburn v. McQueen .... ccc ccc cee cee eee sisisicie's GOR 


INSURANCE, 

1. Policy issued to partnership; what not vitiated by.—A policy of in- 
surance on a stock of goods, issued to a partnership, is not vitiated 

by a transfer by one partner of all his interest to his copartners, 
notwithstanding a provision in the contract that the policy shall 

be void if the property should ‘* be sold or conveyed, or the inter- 

est of the parties therein chang¢d.”— Burnett § Martin v. Eufaula 
EE er G ais Ch nas ches Wi es sdeukaenensee sanaes 11 
Same; conditions for disabilities in, how conatrued.—Conditions for 
disabilities and forfeitures, where the intent is doubtful, are to be 
construed against those for whose benefit they were imposed.—-S.C, 11 


iM) 


INSURANCE COMPANIES. 


1. Tax for benefit of medical college at Mobile.--The annual payment 
of $200 to the medical college of Alabama, at Mobile, imposed by. 
section 1186 of the Revised Code on all insurance companies not 
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INSURANCE COMPANIES.—Continvep. 
incorporated by this State, and doing business in the city or county 
of Mobile, was in the nature of an impost or tribute. The college 
acquired no vested right to it, because no consideration moved 
from the college.—Ala. Medical College v. Muldon & Sons.....--- 

2. Same; force and effect of act repealing, on suits brought after- 
wards.—The college can not maintain an action commenced after 
the repeal of the law requiring such payment, to recover the 
amount due up to the time of the repeal. A statute, when repealed, 
must be considered, except as to transactions which are passed and 
closed, as if it never existed.—S. C......... piaheteia cee sa ataiee sisters 


INTEREST. 


1. Liability of quardian for.—Generally, a guardian is only liable to 
account for simple interest. He can not be charged compound 
interest unless he receives compound interest, or has been guilty 
of a gross abuse of his trust.— Vaughan and Wife v. Bibb.......+4. 

2. Liability of bailee for.—lf on» person holds the money of another 
on deposit to keep until demanded, and on demand and without 
reasonable excuse refuses to deliver such money, he becomes liable 
for interest from the time of the demand.—Jngersoll v. Campbell, 

3. Purchaser at judicial sale ; when liable for interest on arrears of in- 
terest.—- Where, in execution of an unte-nuptial agreement that the 
wife should have one-third of all the real and personal property 
her husband should die seized and possessed of, during her life or 
widowhood, in lieu of her dower and distributive share, the chan- 
cery court, with the consent of the widow, decreed a sale of the 
lands of the deceased husband, free from any claim of the widow, 
and prescribed as a part of the terms of sale that one-third of the 
price should be payable on the termination of her life or widow- 
hood, but the interest thereon should be annually paid to her,—- 
Held, that the purchaser was liable to her for interest on the ar- 
rears of interest.— Turrentine v. Perking.........0.0060 ccs wees 

4. Merchants. accounts between ; when closed and draw interest.--An 
account between merchants is closed at the date of the last item, 
und the balance will draw interest from that time.--Prestridge v. 
Pitrick Irvin GF CO. ccs cscs givin" s.byorers tiga wislareeBECacNeieane 


INTERNAL REVENUE. 

1, Unstamped agreement not admissible evidence.--A written agree- 
ment, the foundation of an action for damages, made in the year 
1863, and unstamped, is inadmissible as evidence.---Mobile & 
AVR TUT OE Wh TONG co. 86-35 cote od. 0 W's oo wales a bcaale ob a hid ave Wichanere 

2. Termsof such unstamped agreement can not he proved by parol evi- 
dence.—Where the written instrament which is the foundation of 
the suit is unstamped, aud excluded as evidence for that reason, 
the contract evidenced by such written instrument can not be 
proved by oral: evidence; — 8. C... 5 ekki ca desde csveecen 7. 

3. Instrument made in 1863 ; how only can be stamped.—Such an in- 
strument can only be stamped, since the Ist day of January, 1867, 
by the revenue collector of the proper district.—S. C............ 
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1. Confederate judgments ; force and effect of. -The judgments of the 
Confederate government in this State, rendered during the late 
rebellion, do not operate as liens on the lands of the defendant 
therein. They have only the force of the judgments of foreign 
courts.—Shaw v. Lindsay........... SE poe bynes aise olen 

2. Same; when sale of land under will not ‘~ set aside.—A sale of the 
lands of a defendant in such a judgment will not be set aside on 
the motion of a stranger, who has no interest in the judgment, 
but claims such lands by a title derived from a defendant in such 
judgment, acquired in 1866, by a purchase independent of the 
judgment, Such a sale does not necessarily prejudice the rights of 
such a claimant—S. C ..............+- Pee emewe ns ne 

3. Same; what not such alien as defeats webii's right of dower.—A 
judgment of a circuit court, rendered on the 16th day of oe 
ber, 1861, on which an execution was issued within the year after 
its rendition and returned unsatisfied, and upon which judgment 
no other execution was issued until September, 1#65, is not a lien 
on the lands of a defendant in said judgment, which will defeat his 
widow's right of dower in his dowable lands, when the marriage 
with such defendant took place on the 29th day of November, 1862, 
and after the rendition of such judgment.—J/rvine v. Armistead... 

4. Judgment final on bail bond ; when cannot be compromised.—-A final 
judgment on an undertaking of bail cannot be compromised with 
the aclicitor.— Dutiiin o. Hodge .........cccccsccscsecsccccssces 

5. Same ; when cannot be assailed collaterally.--Such an undertaking 
can not be collaterally assailed as void, on the ground that the un- 
dertaking was approved by the sheriff, in a case of telony.--S. C.. 
(Peters, J., dissenting.) 

6. Power of court to amend.--A mistake in entering a final judgment, 
whereby the cause is in fact discontinued, may be corrected before 
the adjournment of the court ; but after the end of the term, and 
the final adjournment of the court, the court ceases to have any 
power to correct the error ; anda motion by the plaintiff, at a sub- 
sequent term, to set aside the judgment and reinstate the case on 
ae docket, should be denied.—Curtis v, Gaines  —..... . 

. Same.—The court of probate may recall and restate the account 
- a guardian, once allowed and passed, during the same term at 
which it was so passed. ‘The court’s power over such a proceeding 
does not end until the court is adjourned without day for the term. 
Vaughan and Wife v. Bibb .. 6.6.6... e eee eee Brin einecinens sotoieince ive 

8. Amendment on error,—A judgment in the ovat below in favor 
of the moveant in the court below, ‘tor his attorneys of re- 
cord [naming them],” will be corrected in this court, when the ver- 
dict in the court below was in favorof the moveant and the at- 
torneys were not parties to the suit, by arresting that part ordering 
payment to the attorneys of record, and the judgment as thus 
corrected affirmed.— Webb v. Edwards .....6...000 cee cece eeene 

9. Recording decree in chancery ; effect of —Recording a decree of the 
chancery court “gh title to real property, under the statute 
(Clay’s Dig. p. 354, § 57,) was not necessary to its validity, but 
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JUDGMENTS AND DECREES—Continvep 
was notice of its contents, as the record of a deed under the regis- 
tration laws.— Dudley v. Witter...........2...000- sees Sa 
10. Judgment on motion affecting adverse party, made after final judg- 
ment ; when erroncous.—After final judgment, the parties are not 
presumed to be in court ; therefore, any motion made in the cause, 
after that time, materially affecting the interests of the adverse 
party, must be on notice, otherwise the judgment will be errone- 
ous.—Stringer v. Echols... .....0 cece ee cecnes er ers ST aeerelersh 
11. Judgment by default against county ; what serviee sufficient to au- 
thorize.—A judgment by default against a county, founded upon 
service of process, which shows that the summons was “ executed” 
by the sheriff, without also showing upon whom the service was 
made, is not erroneous, for this reason —Randolph county v. Hutch- 
BREN cial oie ee late eos niece ieee Bae cisa ican caieioes Reactant ipo Neserecaretaioteiee 
12. When decrees bind infants.—Decrees made in suits by infant 
plaintiffs, are as binding upon them as upon adults—Rivers v. 
Cy Dae Eee Ee Roar tC Mea ietassvahawng: 3516) oie 9 at Bipial sch wate ters a Sinislictsrat otielaieie 
13. Same.—A decree of the court of probate or the final settlement 
of an estate by an administrator, when there are minors, who are 
unrepresented by a guardian ad litem, will be set aside as void on 
motion of the distributees.— Petty v. Britt’s Legatees..... aetokeiatersers 
14. Decree of final settlement ; when may be annulled.—The court of 
probate may set aside a judgment or decree made therein on the 
final settlement of an administration, where it appears from the 
record that the court acted without jurisdiction of the parties or the 
Guwject matber— Oy CO sews ods ec cde Sal hattatetG Re ae 
15. Order of sale made in 1861; only prima facie good.—An order for 
the sale of a decedent’s lands, for distribution among his heirs, 
made by a probate court in this State, in the year 1861, is only 
prima facie, and not conclusive. —Meswean v. Faulks...........+- 
16. Order made at special term.—An order of the probate court re- 
moving an executor, made ata special term, to which the cause 
was not adjourned or appointed, is void. erage v. Nelson 
17. Annual settlement ; prima facie correct.—An annual settlement of 
an estate is to be taken as prima facie correct on final settlement. 


SO TI GIG nn oid check nccedinsszses cenesiecstones 


LANDLORD AND TENANT. 


1. Lien on crop for rent, when vendee has.—'The purchaser of rented 
land who takes an assignment of the contract of rent, has a lien 
on all the crops grown on the rented land for the current year, by 
whomsoever made, whether by tenant or under-tenant.— Simmons 
VL elk: Cage. Gale). ! a aan ae ee mr AR Meee Per Pa stale eaters 

2. Same; how enfored.—This lien may be enforced by process of at- 
tachment against the tenant, when the covenant or agreement of 
lease runs with the land, or when the lease has been assigned to 
the purchaser.—S. C.............0.- Sea solaraross Sitter Mate Berea 

3. Same; when can not be enforced.—But it can not be enforced against 
the under-tenant by a suit against him, founded on the contract of 
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LANDLORD AND TENANT-—-Continvuep. 
rent made by the tenant with the landlord before the sales. C. 304 
4. Same; how enforced by vendee against under-tenant.—-If the under- 
tenant is sued, he must be proceeded against on his contract with 
the tenant, and the purchaser must show that the same has been 
transferred or assigned to him, It does not pass by. operation of 
law upon the sale of the premises to the purchaser,—S. C........ 394 





LICENSE. 


1. City license tax of Mobile, who liable to pay.—A party who carries 
on business in the lower bay of Mobile, some thirty miles below 
the city, and outside of the corporate limits of the city, but whose 
residence is in the city, and who keeps the capital employed in the 
business there, is not liable to pay a city license tax.— Bates v. 
Mayor and Aldermen of Mobile.........00ccccccesseccccccececees 158 


LIEN. 


1. Of landlord, for rent.—The purchaser of rented land who takes an 
assignment of the contract of rent, hasa lien on all the crops grown 
on the rented land for the current year, by whomsoever made, 
whether by tenant or under-tenant.—Simmons v. Fielder §° Ses- 
PM ek oe Cie ioe ase escir Wie ees wm Sil 6id ws Gia wiolwe7ale ws le 000) 4 3 9's) lies’ wie'e 304 
2. Same; how enforced.—-This lien may be enforced by process of at- 
tachment against the tenant, when the covenant or agreement of 
lease runs with the land, or when the lease has been assigned to 
ies ERIE NG oo a wins ka pabo kane ways +de soa s'swsice casio 304 
3. Same; when can not be enforced.—-But it cannot be enforced against 
the under-tenant by suit against him, founded on the contract of 
rent made by the tenant with the landlord before the sale.—/s. C.. 304 
4. Same; how enforced by vendee against under-tenaut.--If the under- 
tenant is sued, he must be proceeded against on his contract with 
the tenant, and the purchaser must show that the same has been 
transterred or assigned to him. It does not pass by operation of 
law upon the sale of the premises to the purchaser.—S, C........ 304 
5. Liens; how lost.—Liens at law exist only in cases where the party 
entitled to them has the possession of the goods. If the posses- 
sion is parted with, the lien is gone after it attaches.— Voss d: Co. 
DO AEOR, CANON CO WOO. eos 6 ons cas wens th Secs edceec sce ces soccn. 483 
6. Of judgments.-—-The act of the general assembly ‘ for the protec- 
tion of bona fide purchasers for valuable consideration,” is not a 
mere registration act for the protection of innocent purchasers 
without notice, but is a law regulating the liens of judgments by 
prescribing the conditions upon which they shall be created and 
preserved.—Thornton v. Bledsoe 73 
Of Confederate judgments.—The judgments of the Confederate 
government in this State, rendered during the late rebellion, do 
not operate as liens on the lands of the defendant therein. They 
have only the force of the judgments of foreign courts.— Shaw v, 
TRUOOR) ooo ees eseccxe ehWnsosersic cues bexeec cee ccecee ee 290 
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LIEN--ConrinveD 

8. Same.—A judgment of the circuit court, rendered on the 10th day 
of September, 1861, on which an execution was issued within the 
year after its renditicnand returned unsatisfied, and upon which 
judgment no other execution was issued until September, 1865, is 
not a lien on the lands of the defendant in said judgment, which 
will defeat his widow’s right of dower in his dowable lands, when 
the marriage with such defendant took place on the 20th day of 
November, 1862, and after the rendition of such judgment.— Irvine 


GO; SANE: cos hee coses cesdea Sie oe Rie ee etude eCeeR EE eae 


LIMITATIONS, STATUTE OF, 


See ADVERSE PossEssION, 


LUNATICS. 

J. Deed by one of non-sane mind void.—A deed made by a party of 
non-sane mind, to such a degree as to incapacitate him for making 
contracts, is void, and his heirs may file a bill in chancery to set it 


aside.—-Kennedy v. Marrast. ....+..----- shueReissGlsa\s Seapenmersiae 


MANDAMUS. 


1. When granted to commissioners court, to compel subscription to rail- 
read.—If the commissioners court, after an election, duly held, 
under the act of December 31, 1868, authorizing counties to sub- 
scribe for stock in railroads, refuses to subscribe for the amount 
of stock named in such proposal, and issue the bonds of the 
county in payment of the same, it may be compelled to do so by 
mandamus ; but if said proposal contains another proposition in 
addition, as to build a passenger and wagon bridge across a river 
running through said county, free of toll to all the people of the 
State, such proposal, containing such an additional proposition, 
will confer on said court no jurisdiction to submit such proposal to 
the qualified electors of the county for their acceptance or rejec- 
tion; and an order of said court, and an election held under it, will 
be invalid, and will give to said court no authority to subscribe 
to the capital stcck of said railroad company, and issue the bonds 
of the said county in payment of the same.—ZLu parte Selma and 
Gulf Railroad Co ........... artes) Ue eavasesiers erasersielelsmtensie.s 
Same. —An application for a sino in such a case, to compel 
a court of county commissioners to subscribe to the capital stock 


ew 


of a railroad company, and pay for the same in the bonds of the 
county, will be denied.—S. C..............000- pisseisiavasarshepsiacstets ; 

Alternative mandamus ; return ‘i need not be single.—A return eo 
an alternative mandamus need not be single, but may contain sev- 
eral causes or defenses, and if one be sufficient, a peremptory man- 


ad 


damus will not be issued.—S. C.............. Sah ait whe erersn tes crene 
When not issued to governor.—The duties de webeed on the governor 

by the act of February 18, 1560, “ to loan and appropriate the three 

per cent. fund,” are to be performed by him, under the law, in his 
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own way. The performance of his duties is not to be controlled 
by this court or any other, when he acts under authority of law. 
Of such things he is the sole judge, in the executive branch of the 
aeRO W NMEMRONN ATR 5 2 an c.Sk. alole oi MasWielsisiele Gs Serie wie Wearle’D 
5. When granted against treasurer.—Upon the issuance or drawing of 
the “ warrants,” as authorized by said act, to the party entitled to 
the same, unless there is fraud, the warrants so issued or drawn 
give a right to the company in whose favor they are drawn, to the 
amounts therein named, upon the treasury of the State, which, 
upon proper application, the treasurer can not refuse to pay, 
unless there is a deficiency of funds in the treasury for that pur- 
pose. Such right will be enforced by mandamus.—-S. C.......... 
6. To circuit court.—After the circuit court has heard a motion to 
quash an attachment, and to strike the same from the docket, be- 
cause the affidavit dces not disclose any cause of action, or a cause 
of action for which an attachment is authorized to be issued, and 
also because the action is discontinued, and after argument, &c., 
overrules the motion and enters judgment accordingly, a manda- 
mus Will not be issued to compel said court to grant said motion-- 
the remedy for any error of the court in overruling the motion, is 
by appeal, after final judgment, and not by mandamus,— Ex parte 
PIRI Nees So tao oie oso serials pial 8's. wis 310i pease ues or priene 
7. To chancery court; to compel reinstatement of cross-bill dismissed 
before final determination of cause.—As no appeal lies from an 
order of the chancellor dismissing such cross-bill, before the final 
determination of the cause, mandamus is a proper remedy to compel 
the setting aside of such an order of dismissal and the restoration 
of such cross-bill upon the docket, to abide the final de ermination 
of the whole cause.— Ex parte Thornton......... iaraie sy aceuaierai glee 


NUISANCE. 


1. What is.—A cooking range or stove erected so near to the parti- 
tion wall of two houses as to injure, by its ordinary use, the goods 
of the adjacent proprietor, and render his house uncomfortable 
and disagreeable, is a nuisance.—Grady v. Wolsner ............ oa 

2. When action lies for.-Au action on the case lies against him who 
erects a nuisance, and also for its continuance, though he has 
leased it to another —S. C............ Se RRBs saws wae Sinaia ae oS 


OFFICERS. 


1. Act to authorize governor to fill vacancies in certain county offices ; 
not unconstitutional.—The act of the general assembly of Alabama, 
entitled “An act to authorize the governor to fill vacancies in cer- 
tain county offices,” approved November 25, 1868, is not unconsti- 
tutional and void, but a valid constitutional act of the general as- 
sembly of this State, and authorizes the governor to fill all vacan- 
cies in the offices provided for by said act.— Falconer v.. Robinson. . 

2. Same; persons appointed under, hold for what term.-—Persons ap- 
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OFFICERS-—ContTinvep. 
pointed by the governor, and duly commissioned by him, by virtue 
of said act, hold their office until the next general election to be 
held after such appointment.—S, C............. di Cajcoyerg aie Sra receereees 


OUTLAW. 
1. Outlawry ; can not be pronounced by an act of the legislature.——Out- 


, 
lawry, legally speaking, is a judicial proceeding, and no one can 
be outlawed but in such a proceeding, and ‘by due process of 
law.” An act of the legislature is not ‘‘due process of law.”—Dale 
RIONM ODAMMI | Egieiate soe: 6 900.06 i diesel raisiorn are dusters eee oe Siaibeees 
2. Meaning of term as used in section 1 of act of 28th Dueiliee; 1868. 
The word ** outlaw,” as employed in the first section of said act, is 
not to be understood in the sense of that term as used in the Eng- 
lish statutes and common law, but is to be understood as referring 
to the character of person or persons named in the act entitled 
“An act for the suppression of secret organizations of men dis- 
guising themselves for the purpose of committing crimes and out- 
rages,” approved December 26, 1868, and who by said act, while 
under cover of such disguise, and while in the act of committing, 
or threatening, or attempting to commit, the offenses therein 
named, are put out of the protection of the law, and may lawfully 


be shot or killed by any person.—S, U....... Dieleidie.$ aibins sis weterenentate 


PARTITION. 

1. Partition, &c., bill for; when decree for rent, &c., may be rendered 
on.—On a bill for partition, where one of the tenants in common 
has been in the exclusive possession and enjoyment of the joint 
property, the chancellor, in a proper case, may decree an account 
for occupation, rent, &e.— Oliver v. Jernigan. ......cccccceecceees 

2. Chancery, court of ; what sale has no jurisdiction to decree.—In this 
State, the court of chancery has no jurisdiction to decree the sale 
of the lands of a tenant in common, who is of full age, without his 
consent, for the purpose of partition, because the same can not be 
equitably divided.—S. C.............. sialciwis elolelelstb crelalslcieiere alelelece ce 

3. Tenant in common of full age, lands of ; when can not be exactly di- 
vided, what allotment may be made.-—If the lands of tenants in com- 
mon of full age are not susceptible of an exact division, an allot- 
ment muy be made in unequal shares, with compensation for the 
inequality, by creating a rent or charge upon the land; or, if the 
land allotted to one exceeds in value that allotted to the other, the 
court may compel the former to make compensation to the latter, 


for equality of compensation.—S. C........... cece cee cee eens 
Same; rules as to partition of lands, title of which is in diepate, lo 
what applies.—The general rule, that partition will not be decreed 
in equity where the title is in dispute, applies to a legal and not an 
equitable title ; and if, on a bill of partition, the defendant wishes 
to avail himself of an equitable defense, as, for instance, a defense 
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PARTITION—Cont1nvep. 
arising out of a contract for purchase, &e., he must file a cross-bill, 
or, under our system, he may set it up in his answer in the nature 
of a cross-bill, and pray such relief as he may believe he is entitled 
CO Ee er nen Pr rer eT Tee eer eee L ee eT eT Tee eee eT eTe 41 
5. Same; power of court to change property of infants.— Whether the 
chancery court has or has not jurisdiction to sell the real estate of 
tenants in common for division, lands so sold at the suit of an in- 
fant, when that is the only objection to the sale, may be referred to 
the power of the court to change the property for the benefit of 
the infant, when the infant seeks to recover the land from the 
purchaser by action of ejectment.—Rivers v. Durr.....: Pewviaea trees 418 





PARTNERSHIP. 


1. Insurance, policy of, issued to partnership ; what not vitiated by. 
A policy of insurance on a stock of goods, issued to a partnership, 
is not vitiated by a transfer by one partner of all his interest to his 
copartners, notwithstanding a provision in the contract that the 
policy shall be void if the property should ‘ be sold or conveyed, 
or the interest of the parties therein changed.”— Burnett § Martin 
v. Eufaula Home Insurance Co. .......++ je eseessNcbecneassenewes We 


PAYMENT. 


1. Promissory note; what constitutes payment,—Where the plaintiff 
styles himself guardian of A. B., and declares on a note payable 
to him in that character, but the suit is not brought for the bene- 
fit of the infant, if the action is revived in the name of the 
ward, who has become of full age, without objection, a payment 
made to the deceased plaintiff, before suit brought, will be an ex- 
tinguishment of the debt, and a good defense to the action, 
although the note may remain in the hands of the payee, after 
payment, and, subsequently, come to the possession of the ward, 
before the suit is so revived in his name; unless the note was left 
in the hands of the payee for an improper and fraudulent pur- 
Ss OE G1) ee ee ee er 277 

2. When receipt of Confederate money by trustee will not amount to pay- 
ment.-- Where, in execution of an wnte-nuptial agreement that the 
wife should have one-third of all the real and personal property 
her husband should die seized and possessed of, during her life or 
widowhood, in lieu of her dower and distributive share, the chan- 
cery court, with the consent of the widow, decreed a sale of the 
lands of the deceased husband, free from any claim of the widow, 
and prescribed as a part of the terms of sale that one-third of the 
price should be payable on the termination of her life or widow- 
hood, but the interest thereon should be annually paid to her, —- 
Held, that though the note for the purchase-money was taken pay- 
able to the register, he was not authorized to bind the beneficiary 
without her consent, or to acquit the debtor, by receiving Confed- 
erate currency in payment of any part of the interest—Turrentine 
CG, csv cene SO ee ne ae eT Peer ee er rer eye 631 
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PLEADING AND PRACTICE. 


| ees 
PaRTIES.. 


i. In action on bill of exchange.—An action on a bill of exchange, pay- 
able to the order of the drawer, and by him indorsed, may be main- 
tained by the indorsee in his own name, as if he were the payee. 
ay HNP Ds 5 5 cinksoe snredatessovinnesseneeuaed 

2, In action on special contract.—A written contract for the construc- 
tion of a house for a specified sum of money, signed by the parties, 
with an obligation beneath as surety for the faithful performance 
of the contract by the builder, signed ‘ Phillip +4 O’Donnell,” and 


mark. 
attested by two witnesses, whose names are written on the same 


page, but midway between those of the principals and the surety, 
was offered in evidence to support a suit for damages for non-per- 
formance of the contract prosecuted against the builder and surety 
jointly,— Held, 1st. A joint suit against the defendants might be 
maintained upon it.—McQuaid v. Powers § O' Donnell............ 45 


CoMPLaINT. 


3. In action on bill of exchange.--The indorsee of a bill of exchange, 
payable to the order of the drawer, and by him indorsed, may 
maintain an action on it in his own name against the acceptor ; 
and the complaint may be in the form prescribed by the Code, ‘‘by 
payee against acceptor.— Hart v. Shorter § Baker....... pres ereiarsicis 453 

4. Action by guardian.—Where a plaintiff styles himself guardian of 
A. B., and declares on a note payable to him, in that character, 
but the suit is not brought for the use of the ward, the action is 
his individual suit, and the superadded words, ‘‘ guardian of A. B.,” 
will be regarded as mere descriptio persona ; and on the death of 
the plaintiff the suit should be revived in the name of his personal 
representatives.— Bradley v. Grave8..... s.e--seccsccsccccccccce 


PLEas. 


5. Variance between cause of action stated in affidavit, §c., and that 
stated in complaint ; how may be taken advantage of.—In an action 
commenced by attachment, a variance between the cause of action 
stated in the affidavit and attachment, and the cause of action de- 
scribed in the complaint, may be pleaded in abatement.— Wright 


GER PV FOO TROON fins ss in!s sociale sisipnaie''e ass isluiele Gtele’e wis cinreieislaatearaiste 92 
6. Coverture.-The plea of coveture is a personal defense, and not 
available to a co-defendant.—-Crumbley v. Searcey.. ......ce cece 328 


7. Pleas ; what defects of, net good ground of demurrer to.—Defects in 
stating the commencement or conclusion, or in the prayer, of a 
plea of abatement, are not defects of substance, and therefore, no 
good cause of demurrer ; nor is duplicity, in such a plea, a good 
ground of demurrer.—Hall § Curry v. Brazelion ..:...... sascsae Oe 

8. Pleading , what sufficient wnder the system provided by the Revised 
Code.--The common law strictness required in pleas in abatement, 
is abolished with us, and pleas in bar and abatement stand on the 
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PLEADING AND PRACTICE—Cont1nvep. 
same footing, and all that is necessary in either is to state, suc- 
cinctly, the facts relied on, in such manner as to present a material 
ich R AGS KRM SRS URG eNO ees +. ~ wavessiees 359 
9. Plea of nul tiel corporation.—A corporation, when sue on a con- 
tract made by it, can not plead nul tiel corporation, unless in case 
of misnomer or dissolution.— McCullough v. Talladega Ins. Co.... 376 
10. Plea in bar, suggesting claimaut ; when subject to demurrer.--A 
plea in bar which in substance merely suggests another claimant 
for the money sought to be recovered, without a request for an in- 
terpleader, is subject to demurrer. Also, when the matter arose 
after the commencement of the suit, and is not pleaded puis darrein 
Gomtinmanes.—Aticine v. HMight. .... 00sec cccccsscsccccccceeees 530 
11. When sworn plea is necessary.—Section 2682 of the Revised Code 
applies to written instruments, the foundation of the suit, purport- 
ing to be made by a corporation defendant, its agent or attorney, 
in like manner as it applies to instruments purporting to be made 
by natural persons, &c., and must be received in evidence without 
proof of the execution, unless the execution thereof is denied by © 
plea verified by affidavit.-Oxford Iron Co. v. Spradiey ......... 99 





GENERAL PRACTICE. 


12. Appearance, withdrawal of ; presumption in regard to, under facts 
of this case.—Where the entry of a judgment by default recited 
that the plaintiff came by his attorney, ‘‘and the counsel of the 
defendant ask leave to withdraw their appearance, which is granted, 
and the defendant being called, came not, but made default,” &c., 
and this was the only evidence of any appearance by the defend- 
ant,--Held, on appeal, that it was not the defendant’s appearance 
that was withdrawn, but that of the counsel, as erroneously en- 
eo eee ee ee ae 84 

13. Appearance ; effect of.— Where the defendant is sued as a corpora- 
tion aggregate, the appointment of an attorney, and an appearance 
entered by him, is an admission of record of the corporate char- 
acter of the defendant.— Oxford Iron Co. v. Spradley............ 98 


PUBLIC LANDS. 


]. Acts of congress of April 20, 1818, and March 3, 1817, construed. 
The acts of congress approved April 20, 1818, and March 3, 1817, 
authorizing the reservation of ten sections in any one land district 
in the Alabama and Mississippi territories, for the purpose of lay- 
ing out and establishing towns thereon, did not donate any title or 
interest in the sections so reserved, to the State of Alabama, or 
the towns built upon them.—City of Tuscumbia v. Lindsay....... 581 

2. Act of congress of August 4, 1852; when ceases to operate as a grant 
of the right of way.—The act of congress of August 4, 1852, which 
grants to railroad companies the right of way over the public lands 
in the States where such lands lie, ceases to operate on such lands 
after they have been entered and purchased by the citizen ; unless 
the railroad company claiming such right of way has located its 
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roadway and filed a plat of the location of the same with the com- 
missioner of the genera] land office of the United States at Wash- 
ington, in the manner required by said act of congress, before said 
entry is made.—Alabama and Florida Railroad Co. v. Burkett.... 


RAILROADS. 


1. Railroad companies are common carriers.—A rai!road company in 


this State is a common carrier, and whilst the goods are in transitu 
it is liable to all the responsibilities of common carriers.— Mobile 
and Girard Railroad Co. v. Prewitt..........ccccccusscccecccccces 


2, Same; when liability of, as common carrier, ceases.—But where the 


3. 


4. 


bill of lading shows that the goods transported were shipped to 
the owner as consignee, ‘‘care of the railroad company,” to be de- 
livered at a station on the railroad, if the goods are transported 
with the usual expedition, and the owner or his agent is not at the 
depot designated for the delivery at the time the goods arrive, 
ready to receive them, the goods may be deposited in the ware- 
house of the company, and from such deposit the liability of the 
company as common carrier ceases.—S. C.... 2.20.2... eee ee nove 
Same; when responsible as warehouseman for hire.—Goods so de- 
posited must be kept by the company under the responsibility of 
warehousemen for hire, whether actual storage be charged or not, 
and the company must act without fraud or bad faith.—-S. C...... 
Same; when charge that carrier is liable only for loss occasioned by 
gross negligence, is correct.—In a suit for damages for loss of the 
goods in such a case, if there are two counts in the complaint, the 
one on a contract of common carriers, and the other on a contract 
of a warehouseman without hire, a charge asked by the defendant 
under the latter count, that the company is only responsible for 
losses and injuries occasioned by gross negligence, is proper, and 
BRON OS area Ge a cos otis se Gees See veseeads BP es, 


5. Statutes in relation to; how construed.—The sections of the Re- 


6. 


7. 


eo 


vised Code upon railroads are to be construed as one law, and 
taken together as a whole.— Mobile and Ohio Railroad Co. v. Malone. 
Liability for stock killed, §c.—Railroad companies, in this State, 
are liable for damages for killing or injuring stock by their loco- 
motives and cars, if they fail to comply with the requirements of 
caution prescribed in the Revised Code, when such compliance is 
within the power of their engineers or agents. —S. C............. 
Same ; what diligence must be shown to rélieve from liability.—But 
if these requirements are not complied with, the company is bound 
to show that their agents or servants used all the means in their 
power, under the circumstances, known to skillful engineers, to 
prevent the injury complained of. When this is shown, the com- 


pany is not liable. —S. C......... cc cee eee ee scene cee scecceces 
Claim, presentation of ; what suficient.—Proof that the auditor of 
the company had frequently acted as depot agent and received and 
paid claims for stock killed, there being no proof that there was 
any depot agent at the place where the claim was presented, shows 
a sufilcient compliance with the Revised Code, requiring claims 


63 


63 


63 


63 


391 
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for stock killed to be presented in writing in sixty days to the 
president, treasurer, superintendent, or some depot agent of the 
EE NES ANN WNsa CUA Aaw eds debe Rorkwshcnasy 391 

9. Charter af railroad company creates a contract.—The charter of a 
railroad company is a contract which is protected by clause 1, sec- 
tion 10, of article 1, of the constitution of the United States, un- 
less the charter is by its terms repealable—Ala. § Fla. Railroad 
eS: widen epadins s4ebewaw ies Bveaiisavicisiss wis sie suse cision 569 

10. Same ; how can not be impaired.—A State can not impair the obli- 
gation and privileges secured by such a charter, either by its con- 
stitution or its laws. The prohibition is on the State by whatever 
rea N Peta nRUON Ness whadin ds sodsideened 569 

1], Same; what not affected by.-—The twenty-fifth section of the first 
article, and the fifth section of the thirteenth article of the pres- 
ent constitution of the State do not operate upon railroad charters 
granted by the State before the adoption of the present constitution, 
unless such charters were made repealable when granted.—.§. C... 569 

12. An act of congress of August 4, 1852; when ceases to operute asa 
grant of the right of way.—The act of congress of August 4, 1352, 
whick grants to railroad companies the right of way over the pub- 
lic lands in the States where such lands lie, ceases to operate on 
said lands after they have been entered and purchased by the citi- 

_ zen ; unless the railroad company, claiming such right of way, has 
located its roadway and filed a plat of the location of the same 
with commissioner of the general land office of the United States 
at Washington, in the manner required by said act of congress, 
before said entry is made.—S. C....0..... cc cece eee cece eee cees 569 

13. Alabama § Florida Railroad Company, 5th section of charter of ; 
how requires damages to be assessed.—The 5th section of the act to 
amend the charter of the Alabama & Florida Railroad Com- 
pany, directs how the damages shall be assessed for lands 
condemned for the use of said company, and this section re- 
quires the jury making such assessment to take into considera- 
tion the probable advantages the owner of the lands condemned 
may derive from the construction of the road, in increasing the 
value of his lands.—Acts 1853-4, p. 258.§ 5. The principles enun- 
ciated in the 3d and 4th head-notes of Alabama & Florida Railroad 
Company v. Burkett, (42 Ala. p. 83,) modified.—S. C............. 569 

14. Same; what consideration can not enter into the assessment of dam- 
ages.—But in making such assessment the jury can not take into 
consideration the possible damages that may arise from the killing 
of stock by the cars on said railroad, or the possible necessity of an 
increase in the quantity of fencing on said land, Such damages 
would be too remote, as they might never occur.—S,. C........... 469 

15. Act to loan three per cent. fund, §c.; is still of force.—The act of 
the general assembly of this State, entitled, ‘‘ An act to loan and 
appropriate the three per cent. fund and its interest,” approved, 
February 18, 1860, is a constitutional law.—Pamph. Acts, 1859, 
1860, p. 54, Act No. 683—Ex parte Selma § Gulf Iailroad........ 423 

16. Three per cent. fund; is a trust fund.—The ‘three per cent. 
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fund” does not belong to the State. Itis given by the congress of 
the union to the State, in trust for the purposes named in the gift ; 
that is, for the purpose of making “ public roads, canals, and im- 
proving the navigation of rivers,” in this State-—Act of Congress, 
March 2, 1819, Clay’s Digest, pp. xxii, xliv.—S. C...............- 
17. Same.—The act of February 18, 1860, above referred to, grants 
a loan and appropriation of the sum of forty thousand dollars to 
the Selma & Gulf Railroad Company, and to which said company 
is entitled upon complying with the requirements of said act.—S. C. 
18. Same ; what does not forfeit right of company to apply for loan of. 
When it appears that any of the railroad companies, to which 
loans and appropriations of said “ three per cent. fund” are granted 
by the second section of said act, applied for the same within six 
months after the passage of said act, and in the manner p escribed 
therein, and that such loan and appropriation was postponed by 
the governor, a subsequent application may be made in renewal 
and continuation of the first application, which was so postponed. 
Such postponement does not forfeit the right to the loan and ap- 
propriation granted under the act.—-§. C........ 0 cece cece ceeeee 
19. Same ; application for, to whom may be made.—And an applica- 
tion so made in renewal and continuation of such first application, 
made within the six months after the passage of said act, and 
postponed, does not come too late, if made to the governor of this 
State, elected and inducted into office under the present constitu- 
eee eee ee eT Te ye ree rer ere 
20. Same ; action of governor inrespect to; when will not be controlled 
by court.—The duties devolved on the governor by the act of Feb- 
ruary 18, 1560, “to loan and appropriate the three per cent. fund,” 
aie to be performed by him, under the law, in his own way. The 
performance of his duties is not to be controlled by this court or 
any other, when he acts under authority of law. Of such things 
he is the sole judge, in the executive branch of the State govern- 
RESIN th lg. slas oats vei nes, olsyeisiwinje.s'a) sis-aialsievele sieteteinceio sno minwetersiere late 
21. Same; warrant given in payment of loan of ; when only treasurer 
can refuse payment of.—Upon the issuance or drawing of the “ war- 
rants,” as authorized by said act, to the party entitled to the 
same, unless there is fraud, the warrants so issued or drawn 
give a right to the company in whose favor they are drawn, to the 
amounts therein named, upon the treasury of the State, which, 
upon proper application, the treasurer can not refuse to pay, 
unless there is a deficiency of funds in the treasury for that pur- 
pose. Such right will be enforced by mandamus.—S. C.......... 
22, Proposalof railroad company to commissioners court ; may be made 
to a special term.—A proposal of a railroad company, under the 
act entitled, ‘‘An act to authorize the several counties and towns, 
and cities, of the State of Alabama, to subscribe to the capital 
stock of such railroads throughout the State as they may consider 
most conducive to their respective interests,” approved 31st De- 


cember, 1868, if it conform to the provisions of said act, may be 
made to a special term of a court of county commissioners, 


423 


423 
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and such proposal will give said court jurisdiction to make 

an order to submit said proposal to the qualified electors of said 

county for their acceptance or rejection ; and an election duly held 

under such order, if it result in favor of subscription, will author- 

ize said court to subscribe, on behalf of such county, to the capi- 

tal stock of said railroad company, and to issue the bonds of such 

county in payment of thesame.—S. C..........ccccccc cece eeees 230 
23. When mandamus will be granted to compel subscription to rail- 

road.—If the commissioners court, after an election, duly held, 

under the act of December 31, 1868, authorizing counties to sub- 

scribe for stock in railroads, refuses to subscribe for the amount 

of stock named in such proposal, and issue the bonds of the 

county in payment of the same, it may be compelled to do so by 

mandamus ; but if said proposal contains another proposition in 

addition, as to build a passenger and wagon bridge across a river 

running through said county, free of toll to all the people of the 

State, such proposal, containing such an additional proposition, 

will confer on said court no jurisdiction to submit such proposal to 

the qualified electors of the county for their acceptance or rejec- 

tion; and an order of said court, and an election held under it, will 

be invalid, and will give to said court no authority to subscribe 

to the capital stock of said railroad company, and issue the bonds 

of the said county in payment of the same.—Ex parte Selma and 

MEMEO icictNecssyok s9ai3° “1g Radia 9 Siw; S Bualere elaine 230 
24. Same.—An application for a neittannn, in such a case, to compel 

a court of county commissioners to subscribe to the capital stock 

of a railroad company, and pay for the same in the bonds of the 

county, will be denied.—S. Mii chao niece Won WieEbic es enue ecaeee kt eewe 230 





SECURITY FOR COSTS. 


See Costs. 


SET OFF. 


1. Set off.—Where a person conveyed land to another in considera- 
tion of the payment by the latter of his indebtedness to a third 
person, and it was afterwards ascert:ined that the debt had been 
previously paid, in a suit by the party making the payment to re- 
cover it as money paid by mistake, the defendant may make avail- 
able a set off against the party for whose benefit it was paid, 
though not a party to the record.— Moody v. Robertson..........- 432 


SHERIFF. 

1. Sheriff’s sale, §c.; when will not be set aside. —A sale under a writ 
of fieri fiacias by the sheriff will not be set aside on the motion of 
a person not a party to the judgment or interested in it, when it 
appears that the execution has been regularly issued, and there is 
no mistake or fraud, or gross inadequacy of price bid at the sale, 
which is prejudicial to the party making the motion.—Shaw v. 
Bo oes 6 iindsinvecnnss sc cesnstneesesesrccdevessoscoccesenes 
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2, Sale under Confederate judgment.—A sale of the defendant’s lands, 
under a judgment rendered during the late war, will not be set 
aside on the motion of a stranger, who has no interest in the judg- 
ment, but claims such lands by a title derived from a defendant in 
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such judgment, acquired in 1866 by a purchase independene of the . 


judgment, Such a sale does not necessarily prejudice the rights of 
Sieh a Claimant. — SG" CO. occ 2.2. ees s Datesarnre siete sisi sters patseinic eet 


STATUTES. 

1. When construed together.—The statute upon the removal of ex- 
ecutors and administrators is part materia, and must be construed 
together as one law.—Crawford v. Tyson............62 cece eeees 

2, Same.—The sections of the Revised Code upon railroads are to he 
construed as one law, and taken together as a whole.— Mobile and 
Ohio Railroad Co. v. Malone. ......-.. 0065. a a iwiblaialyayoeutnegets esnatels 

3. Effect of repeal.—A statute, when repealed, must be considered, 
except as to transactions which are passed and closed, as if it never 
existed.-—Alabama Medical College v. Muldon &§ Sons............- 


SURETIES. 


1. On administration bond ; what liability of, not discharged by.——The 
liability of a surety on an administrator’s bond is not discharged 
by his death, although the default occurred afterwards.— Hightower 
SNPS ne Sea arash Ise gre alata mini arersi nists sls ia) SoM eaiemoks ~aabem en letsne ais 

2. On quardian’s bond.—The liability of the surety of a guardian is a 
contingent liability provable under section 19 of the bankrupt law 
of 1867. It is not of a fiduciary character, from which the dis- 
charge in bankruptey of the surety does not release.—Jones § Cul- 


gation ow surety. —Vhe signing of her husband's note, previously 
made and delivered by him, by a wife, as his surety, does not im- 
pose on her any obligation which will sustain its subseqnent re- 
cognition.— Hetherington v. Hixon... ccc ce ce 

4, Same.—Where a widow gave her note, secured by mortgage, for 
the payment of her deceased husband's debt, at the instance of 
the promisee, the mere fact that the notes were given up to her is 
not proof of a valid consideration, It must be shown that obtain- 
ing the notes, as something of value, entered into the inducement 
to heragreement.—BoU oon sete v csaees iG aa aaea ott soa 

5. Same.—In such a case, loss subsequently sustained on account of 
a failure to file the notes as claims against his insolvent estate, can 
not create a consideration, although the non-elaim was in conse- 
quence of the ereditor’s belief that he had otherwise secured their 
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TAXES. 


1. City license tax of Mobile, who liable to pay.—A party who carries 
on business in the lower bay of Mobile, some thirty miles below 
the city, and outside of the corporate limits of the city, but whose 
residence is in the city, and who keeps the capital employed in his 
business there, is not liable to pay a city license tax.— Bates v. 
Mayor and Aldermen of Mobile........... Be ery eer ee ee 

2. Tax for benefit of medical college at Mobile—-The annual payment 
of $200 to the medical college of Alabama, at Mobile, imposed by 
section 1186 of the Revised Code on all insurance companies not 
incorporated by this State, and doing business in the city or county 
of Mobile, was in the nature of an impost or tribute. The college 
acquired no vested right to it, because no consideration moved 
from the college.—Ala. Medical College v. Muldon & Sons........ 

3. Same; force and effect of act repealing, on suits brought after- 
wards.—The college can not maintain an action commenced after 
the repeal of the law requiring such payment, to recover the 
amount due up to the time of the repeal. A statute, when repealed, 
must be considered, except as to transactions which are passed and 
Closed, an if it never existed.—S..C.... 0.6. Sec cecces ccs esas 

4, Certiorari, when will not be granted.—A certiorari will not be 
granted at the instance of an individual tax-payer, in his name, to 
revise the proceedings of the court of county commissioners ap- 
pointing an agent “‘or the issuing of the rations to the indigent 
persons of the county,” and ordering his payment out of the 
county treasury.— Benton ©. Taylor. ices ccccscscccessesscsvesans 


TENANTS IN COMMON. 


See Partition. 


THREE PER CENT. FUND. 


See Rariroaps, 
TROVER. 


1. When action lies, for cotton sold for Confederate money.—Although 
Coniederate treasury-notes can not be considered a sufficient con- 
sideration to support a contract for the sale of property ; yet where 
cotton was sold during the Jate war for which payment in such 
currency was accepted, if the vendor ceased to hold the cotton as 
owner and becume the bailee of the purchaser, the latter may 
maintain trover against him, if he converts it.— Block v. McNeil. 

2. When action lies by wife's trustee.--A bona fide conveyance by the 
husband to a trustee for the use of his wife, of property purchased 
by him chiefly with fands of his wife, received from her guardian, 
the title to which he took in bis own name, made in consideration 
of such funds so received and appropriated by him, confers on the 
trustee such an interest in the property as will enable him to main- 
tain trover for its conversion.——-Ityan v. Bibb.cw cece cc cece cee eeess 
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TROVER—ContINvUED. 

3. For conversion of property exempt from administration.—The prop- 
erty of a iecedent exempted from administration by section 2061, 
Revised Code, may be sold by the administrator for the benefit of 
the family, if not needed for their use. But if he sell it without 
the consent of the family, he is liable for its conversion.—Bar- 
wick v. Rackley ..........+ anti Oe AR ere ass 

4, Same; when guardian liable for conversion —_— —The wiuetiion of. an 
infant member of the family is liable for a conversion, if he sells 
the child’s interest in the property. Secus, if the child be with- 
rawirarom tire tattiniy? = 8) 6 sisi ccce0 veces Gaclsee oc csuineeee 402 

5, Conversion of promissory note ; measure of damstinite. —In trover for 

a promissory note, the measure of damages is, prima facie, the value 
on its face. But the insolvency of the parties liable thereon may 
be shown in mitigation of damages.—McPeters v. Phillips... .... 496 


402 


TRUSTS 


1. Purchaser ; when chargeable with notice of trust.—A purchaser of 
land from a vendor who claims it as his own, but who has no legal 
title except as trustee for another, is chargeable with the trust 
Dudley v. Witter Joes Se Emr Han Crees oe 

2. Order of court authorizing ieautee to » etl land ; : w vhat sale can not 
be referred. —A sale of land as his own, by a vendor who is in pos- 
session as trustee of unother, can not be referred to an order of 
court authorizing him to sell, as trustee, made several years before, 
when it was not so intended by him and the purchaser.—S. C.... 664 

8. Purchaser, charged with constructive notice of trust; when should 
not be considered as trustee in invitum.—-A purchaser charged with 
constructive notice only of a trust, should not be held a trustee in 
invitum, when a mere want of caution, as distinguished from fraud- 
ulant and willful blindness, is all that can be imputed to him.—S. C. 664 


VENDOR AND PURCHASER. 


1. Sale of an article, when complete.—The sale of a specified article 
for money, when the money is paid is complete, and transfers the 
title to the purchaser without a delivery, either actual or con- 
structive.— Darnell 0. GrigTn. ... 2. occ cece cccrseseces erciaeea ak ee 

2, Sale, non-performance of condition ; what does not excuse.—If be 
the terms of a sale the property in the thing sold is to pass to the 
vendee upon his deposit of the purchase-money at a particular 
bank, the refusal of the bank to receive it will not excuse the non- 
performance of the condition.—Thompson v, RAY...... 6.65 eee ee 224 

3. Warranty of soundness of horse ; what evidence inadmissible to prove 
breach of.--What a plaintiff said to his partner and co-plaintiff 
about defendant’s warranting a horse to be sound, in the absence 
of defendant, and after the sale, is not evidence to prove a war- 
ranty of soundness in an action for a breach of such warranty. 
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VENDOR AND PURCHASER—Conztinuzp. 

4. Vendor's lien; when exists; how may be enforced.—L., the vendee, 
being indebted to H., the vendor, for the purchase-money of land, 
the indebtedness constituting a vendor’s lien thereon, J.., at the 
request of IL., gave his promissory note to 8., a creditor of H., 
for the amount due by H., and received a corresponding credit 
from H, for the amount of the note given S., all the parties agree- 
ing at the time that the nete thus given to S. should carry with it 
a vendor's lien to the amount of the note,—/Held, that S. might 
enforce a vendor's lien on the land by bill in equity against L., 
and that H. was a proper party defendant to the Lill.— Latham v. 
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5. Same; when the same bill may join one defendant to have a deed re- 
formed and with another against whom vendor's lien is sought to be 
enforced —If A buy lands of B, and pay for them, and receive b’s 
deed for the same, in which, by the inadvertence and mistake of 
5, the lands are misdescribed, and after A’s purchase, and before 
the mistake is discovered, A sells the same lands to C, the brother 
of B, who pays half of the purchase-money and gives his agp 
sory note for the remainder, and takes A’s bond tor title ; if, after 
the mistake is discovered, B refuses to correct the mistake, and he 
and C combine and confederate together to prevent the correction 
of the mistake, and, also, to avoid the payment of the remainder 
of the purchase-money, on the part of C, A may join both in a bill 
to correct the mistake, and to set up and enforce his lien on the 
lands for the unpaid purchase-money.-—Hudspeth v. Thomason.... 470 
6. Act of October 10, 1868, *‘ for the protection of bona fide purchasers 
Jor valuable consideration,” construed.--The act of the general as- 
sembly ‘‘ for the protection of bona fide purchasers for valuable 
consideration,” is not a mere registration act for the protection of 
innocent purchasers without notice, but it is a law regulating the 
liens of judgments by prescribing the conditions upon which they 
shall be created und preserved.--Thornton v. Bledsoe....--..--. -- 73 
7. Purchaser at judicial sale; when liable for interest on arrears of in- 
terest.-- Where, in execution of an i. nte-nuptial agreement that the 
wife should have one-third of all the real and personal property 
her husband should die seized and possessed of, during her life or 
widowhood, in lieu of her dower and distributive share, the chan- 
cery court, with the consent of the widow, decreed asule of the 
lands of the deceased husband, free from any claim cf the widow, 
and prescribed as a part of the terms of sale that one-third of the 
price should be pavable on the termination of her life or widow- 
hood, but the interest thereon should be annually paid to her, 
Held, that the purchaser was liable to her for interest on the ar- 
rears of interest.--Turrentine v. Perkins..... ey ee eee Sees On 
8. Purchaser ; when chargeable with notice of trust.--A purchaser of 
land from a vendor who claims it as his own, but who has no legal 
title except as trustee for another, is chargeable with notice of the 
USE — DUA 0. WEEE 6. oho ooo soi 55 0 hones ee rae . 664 
9. Same.—A purchaser, charged with constructive notice aay of a 
trust, should not be held a trustee in invitum, when a mere want of 
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VENDOR AND PURCHASER--Continvep. 
caution, as distinguished from: fraudulent and willful blindness, is 
all that can be imputed to him.—S. C......... se ishargieuoiomes ektransaiatie 
10. Order of court authorizing trustee to sell land ; to what sale can not 
be referred.—A sale of land as his own, by a vendor who is in pos- 
session as trustee of another, can not be referred to an order of 
court authorizing him to sell, as trustee, made several years before, 
when it was not so intended by him and the purchaser.—S, C.... 
11, Sale of decedent's land. under probate decree, in 1863; when set 
aside.—A sale of a decedent’s lands, in 1863, under an order of the 
probate court, may be vacated ana set aside on motion, tounded 
on the petition of the parties complaining, who are distributees of 
said estate, made in the court of probate wherein the record of the 
first order and sale are found, if it appear that such sale has never 
been cenfirmed, and the purchaser at such sale has failed to give 
the security for the purchase-money required by law, and is dead 
at the date of said motion._-McSwean v. Faulks....... Sia See wteeeore 
12. Subsequent purchaser, what notice charged with.—A subsequent 
purchaser who has bought such land from the vendee at such sale, 
can not claim to occupy tlie position of an innocent purchaser for 
valuable consideration without notice. He must be visited with 


notice of all the facts which his vendor’s title would disclose. 
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WILLS. 


1. Repudlication.—In this State, the republication of a will is the 
making of a new will, and such republication must be made with 
all the formalities required by law.---Barker v. Bell............- 

2. Same.—A will with the name of the maker and the names of all 
the subscribing witnesses save one torn off, can not be republished 
without a new signing and attestation, as required by the statute 
in the case of making a new will, where it appears that the cancel- 
lation was committed by the testator himself with the intention to 
cancel the will; and this, although after such eancellation, the 
testator may have spoken of such canceled wil] as ‘his will.”—S. 


WITNESS. 

1, Section 2704 of Revised Code; exceptions in, to what applies.—The 
exception to the general rule of the competency of witnesses, not- 
withstanding their interest in the suit or being parties to it, as en- 
acted in section 2704 of the Revised Code, applies to transactions 
with, or statements by, a deceased executor or administrator, in 
suits by or against his successors in the administration.-- Waldman 
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2. Recalling rests in discretion of court.--It rests in the sound discre- 
tion of the court to allow a witness to be recalled. Where a wit- 
ness is recalled against the objection of the party summoning him, 
after he had dismissed him, such witness is the witness of the party 
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WITNESS—-ContTinveEp. 
so calling him back, and can not. be ee by such party, 
Barker v. Belt avers +> ope 

3. What question can not be complied to answer.—A ferhale witness, 
for the prosecution in a criminal case, may be asked on crogs- 
examination if she is unmarried, and she may be compelled to an- 
swer. But shecan not be compelled to answer a question the re- 
sponse to which involves her in the confession of a crime.—Boles 
v. The State Re 

4. Same; ill fame of witness, feautet on what, not sufficient to im- 
peach. —A female witness in a criminal case may be asked on cross- 
examination, whether she is not a person of such ‘‘ ill fame as to 
exclude her from society,” but the court should not compel her to 
answer, unless it appears that the cause of her “ill fame” would 
be a proper reason to impeach her veracity as a witness. If her 
exclusion is founded on a prejudice against her religious creed, her 
mode of dress, her political sentiments or nativity and the like, it 
should not be allowed to discredit her.—S. C........02.e0.eeeees 2047 











